




REPORTS 

OF 

C A S E S 

/CRGtlED ANl> DETERMINED 

IN T H I 

COURTS OF COMMON PLEAS, 

A N J> 

•EXCHEQUER CHAMBER, 


AhO JN THE 

llOUSK -OF LOKIIS: 

f 

IITL '•Ry' TERM 43 a±:o. III. i8o2» 

TU 

rm< M ^cKo, tir. 1804. 

BOT " INCLUSIVE. 

« 

Tables of the Cafes and Principal Matters. 


By JOHN BERNARD BOHA»<JQlfET,') C CHRISTOinil'.R PULLER. 


o» LINCOLN*S IIVN, l.iq. 

BAKkf$r£|) AT JL,AT\ 


and ^ 01 Til R INNER TLMPl.r.i/q 
Bakrisi I'M. AI Law 


Ut mm dxgu.tUJitf qu^rumfue mma emja^ confultatmn mcirkrit^ 
ffustentrtfuu • Cxc. ub I.if, 


V€iL. in. 


LON DO Nt 

MUMtEO Bt A -TKAHAK, 

XAW FtXtXTSa TO TUE KtKC^t N xT SXv BLU'NT 
Foa J« UQTT&aWQKtMA BLKStvsTR&ST* ANt> J. COOJUSa 0a«iONX>*CU.A\, OUUklM 

1804 . 





JUDGES 

V 

OF THK 

COURT OF COMxViON PLEAS 

During tlie Period contained in thw Volume. 

» 

Right Honourable RiVhard Pepper Lord AJiVANLEY, Loird 
Chief Juftice. 

Honourable John Heath, Efq, 

Honourable Sir Giles Ro0k.e, Knt. 

Honourah^ Sir Alan Ch'ambre. Kol 




A 


T A B, L E 

* » 

OF The 

NjfVMES OF THE CASES 
Reported in this Volume. 


N. B. f%»fe Ca/ttf tf wbich tht art friaud « Mus with tht LtUtr a, addii u iht 
figurtt dtnvting tht pagttt tturt tiudfrm MS. nettt. 


A 


• 

\ BBOTT V, Rawley 

Abel (Morck 0,} 

Page%z 

35 

Adney (Wenncll vf) 

247 

All Souls PoUega V Collar 

^35 

Aunis (Fulwood tti) 


Arbucklc v. Cowtan 

ib. 

Arundell L 5 rd (Hofier v.) 

» 

7 

v. PieJ^eed 

44 


Batch V. Phelps '3^ 

Barclay (6mifh v*) *19 

Baring v. Clagett >$101' 

Balchellor (Cook v.) 
lAittett t), Hardibn ^ t 

’ VoL. lU, 


Beale v. Thotapfon JPa^ 405 
Beauetjctk Wfd Wm. (Kenriek v.) 

*75 

Bell (Chalmers 1?.) $04 

Bmddack v.) aoy «, 

Bennett (X^ltwcU v.) 559 

Blych V. The Bifliop of Litchfield 

444 

'Birks (Haynes v.) 599 

Biigbt V. Page apj;«, 

Borrowdale v, Httchcoor 244 

Brand v. Boulcott \ 235 

J^^drick {Jokfifan v.) 406 at. 

^Brootnhead (Hatdda «.) Boj 

Brown (W|n2Ntns v.) 69 

Btyan (Co^ i»,) ^ 348 

Buckler v. Rawllna r 11 

• * 

Bftc^imrib v. fp^rkelt sr. 


Bullock (Butchers^Company V.) 434 

Burrall 


I 


BLE OF THE NAMES OF THE CASES. 


Burrell v Dodd 

3781 

iUurton (Ratcliff v.) 


223 

Bucher v. Jarratt 

• 

143 

jButchers* Company v. Bullock 

434 

Butler (Southey 


237 

C 



Carpenter v. Marnell 


40 

Chalmers Bell 


604 

Chapman Koops 


289 

Clagett (Baring v.) 


201 

Clark V. Devlin 

« 

3<>3 

Clegg V. Cotton 


239 

Clifton Sir Jervas (Rogers 0.) 

587 

Cobb K). Bryan 


348 

Collett V. Thompfon 


246 

Collins Jacobs 


579 

Comber llardcaftlc 



’’ Conftantine v. Pugh 


184 

Cook -0. Batchellor 


150 

Copeland (flolford v ) 


129. 

Coftar (All Souls College 

V.) 

635 

Cotton (Clegg v.) 


-39 

Cowton ''ArLisckl* v.) 


32*' 

Crawfurd (Lucena v.) 


75 

Creafy (Jarratt v.\ 


603 

^ Cumberland Inhabitants 

of V. 

Rex 



354 

D 


■ 

Dann v, Smirrief 

399' 

442 

Davis V Edmonfon 


382 

Decker v. Shedden • 

• 

180 

— - V. Thom foil 


3*9 

Deft] is V. Parry 


3 

Dickenfon (Smith v.) 


630 

Devlin fClark v.) 


3<>3 

Dodd (Burrell v. ] 


378 


Doe V. j^utton Page 643 

Douglais (Maclea^w.) laS 

Dumlday v. J 453 

Dutton v. SoldfciTOilloh 582 

Dyfon «;.'!Rowcroft 474 

E 

Eagleton v. The Eaft India Com- 


p»iy ' 55 

Eaft India Company (Eagleton v.) 


^ • 

* ib. 

Edmonfon Parker, 

-*85 

-(Davis v.) 

382 

Edwards (Elliot v.) 

.i8> 

Elliot V. Edwards 

ib. 

* 

Eyle^Turner v,) 

456 

F 

• 


Fcife V. Linder 

. 372 

Field V. VVainjswright 

39 

Fifher (VVyc v.) 

443 

I'Veuch (Hague *0.) 

*73 

Frontine v, FroTl 

302 

Froft (Froffline v,) 

ib. 

Fulwood V. ’Annis . 

321 

F^irtado v. Rodgera 

• 

J91 

G 


‘ >ocldXrd (Smith v.) 

4^5 

Gofs (Richardfon v.) 

119 

Gough ^Ofborn t>.) 

55* 

Grant v. Parkinfon 

85 7/. 

Gray v! {Sidneff 

395 


Ji.:_ 



^ABLIE Olf fTHIE KAME$ OF 1‘HE CASES. 


^donnell v. Heiloc 

Pag* 1*3 

Merredew (Thortiton ^w.) 

36a 

M‘Gregor . ! , 

106 

Mordc v. Abel ' „ 

35 

Morley v. Stroml/om , 

' ’254 

^Muller V, HartAiorn 

556 

a 

N 


Nelfon, Lord v. Tucker 

257 

Newman “o. Walters 

6xa 


NorthwickjvLord it. Stanwiiy 346 

O 

Oppenheim fu. RuiTcii ^ 4s 

Orton V Knight , 153 

Ofborn V. Gough 551 


• P 


J'agi: {Blight v.) n, 

Parker (Edmonlbn *85 

- V. Pilior 2 88 

Parkiufon {iirattt v,) ■ 85«. 

Parry (DelHis 3 

Partridge v. Sowcrby 172 

Penner (Talmafli 12 

Percy v, Powell 6 

Perring (Rex V.) 15* 

Pettit (Scott V.) 469 

Phelps (Balch «;.) 366 

Phillips V. Jones 3^^ 

Pickford {Afpinall vJ) .44 ». 

Pigett V, Thompfon ' 147 

. V. Trufte ^121 

.V 

Fillop s;. Sexton * 55 ° 


Piftor (Parker v.) 

Page 288 

Pitcher v. Martin 

*71 

Pollard V. Hcrrics 

335 

Poole V. Poole 

6«o 

Pooley (Rex v,) 

3 *» 

Pollan (Manners fir//ont 

343 

Potts (Matthie v.) 

23 

Powell (Percy v.) 

6 

R 

Ratcliff V. Burton 

233 

Rawley (Abbott v.) 

U 

Rawlins (Buckler t;,) 

111 

Rex V. M'Grcgor 

106 

- V. Perring: 

151 

- V. Pooley 

31 * 


-(Inhabiiiats of Cumberland v.) 

354 . 

- - V. Taylor 596 

Richard fon v. Gofs 119 

Robinfon (Pladkinlbn v;) 388 

Rodgers (Furtado v,) 191 

Rogers ,v. Sir Jervas Clifton 587 

Rowerofi (Dyfon *0.) . 474 

Royal Exchange Aflurance Com¬ 
pany (Hurry v.) 308 

Ruflell (Oppenheim.iJ,) 42 


S 


Salte V. Thomas 

1S8 

Savignac (Stratton v.) . 

^ 330 

Scott V, Pettit 

469 

Sexton (Pillop^.) 

550 

Sharpe 1/. IffgraVe 

394 

Shedden (Decker v.) 

180 

Sidneflf (Gray v.) 

305 

Simpfon (Strong v.) 

; .14 

.JZ 

, JSmith 



TABLE OF THE NAMES OF THE CASES. 


H 


Hadkinfon v. Robinfon ^JPa^c 388 


Hague V. French 
Haukln v. Broomhcad 
Hannay (Tavnton v.) 
Hardcaftle (Comber v.) 
Harding v. Hennem 
Harris (Taylor v.) 
Harrifon (Batten 
Hartfliorn (Muller v.) 
Harwood v. Leller 
Haynes v. Birks 
Hedor (M*Connell v.) 
Heuderlbn (Lothian v.) 
Hennem (Harding v,) 
Herbert (Boulcott v ) 
Herries (Pollard v.) 

He He v. Steven fon 
Hitchener (Borrowdalc v.) 
Hodgktnfon v. Snibfon 
Hoiford <y. Copeland 
Hofier V, Lord Arundell 
Houghton V. Matthews 
Hubbard (Touteng v.) 
Hughes (Dumfday s/.) 


173 

607 

26 

**5 

232 

549 

1 

617 

599 

499 
2 2 

^■'35 

335 

56? 

244 

603 

129 

7 

4S5 

29 j 
453 


r I 


Jarritt v, Creafy ' 

Pa^e $03 

Jennings v. Vernon 

361 

Johnfon Johnfon 

lr6^a 

"yobn/ay. v. Broderick 

406 «. 

Jones (Phillips v.) 

• 

3<52 

• 

K 

Kenrick v. Lord Win. 

Beauderk 

• 

• 

^75 

Kent V. Huikinfon 

2 J 3 

K night (Orton 

*53 

Koops (Chajunaa ».) 

•289 

L 

• 

Larinas z’. Larkins 

16- 109 

Leathain v, Terry 

479 

J^ee (Tapp t?.) 

367 

Leeds ct. Wright • 

* 320 


Lefler (Harwood 
Lewis V. Lc 
Linder (Feife y.) 


231 

617 

231 

372 


Hurry v. The RoyaJ Exchange 308. I of (Birch v.) 444 

Hufkinfon (Kent t;.*) | Lothian Heuderfon 499 

Hutton (Doe u.) <>42 ' * 

f M 


I 

• 

j Macdonnell v. Macdonncll 

174 



1 Maclean v. Douglafs 

128 

Iffgra^ c (Sharpe v.) 

394 H 

Manner^(yr// /am) v. Poftan 

343 

• 

• 

Marndl (Carpenter v.) 

40 



Matfli V. Martindale 

*54 

.1 • 


Martin (Pitchet v.) 

171 

^ . . 


Martindale (Marfli v.) 

*54 

Jacobs (Collins t'.) 

_ 579 

1 Matthews (Houghton v.) 

485 

Jarrett (Bucher* s>/j 

*43 

; Matthie v, Potts 




M‘ConncjI 



table of the na 

Smith V. Barclay ^>9 

-V. Dickeiilbn 6;,o 

- V. Goddard 465 

--ij. Younger * 550 

Snibfon (Hodgkinfon 603 

Solomonfon (Dutton v,) 58Z 

Soudicy (Butler v.) * 2 37 

Sowcrby (Partiidge i».) 172 

Sjitirrier (Dann v.) 399 - 44 ^ 

Sunway (Lord Northwick v.) 346 
Stcvcnfon (Walker Doe d. oi.) 22 

-■*—(Ilcfle “n.) 565 

Strattofi ^Savignac 330 

Stroinborn (Morley v.) 254 

Strong V. Siropfoix 14 


T 

I'itbhs V. Brndfhick 207 «. 

Tahnadi-n. Fenner . i 3 t 

Tapp 1'. T^cc . 3^7 

Taylor Harris 549 

-(Rex V.) 5^6 

Taynton v. Hannay 26 

Terry (Lealhant ^>.) 479 

Tbtrkcll ^Buckworlh •su') 6 j 2 '». 

Thomas (Saite v.) 188 

Thompibn (Piggott t;.) 147 

(Collett a'.) .246 

(Decker v.) 319 

(Beale v.) 405 


MES OF THE CASES. 


Tciiteng V. Hubbard 

Page 291 

Tnille (Piggotr i>.) 

221 

Tucker (Lord Nelfon ti.) 

257 

Turner v. Eyles 

4 j 6 

• 

V 

a 

Vernon (Jennings v.) 

361 


W 


Walncwright (Field w.) 39 

Walker (Doe d. v. Stevenfon) 22 

- V. Walker 375 

—-(Wright V.) 564 

Walters (Newman v.) 612 

Wenell v, Adney 247 

Wethcrili (Wilkins v.) 220 

Whitwell V. Bennett 559 

Wilkins V. Wcthcrill 220 

Williams v. Brown 69 

Winder V. Wood 118 

Wood (Winder v.) ib. 

Wright (i.eeds i'.) 320 

-v.^Walkcr 564 

Wyc V, Fiflier 443 


Y 


irnton v. Merredew 


362 i Younger (Smith v.) 


55a 


Voi.. III. 


CASES 




: A' S e: S 

9 ^ 

and DET£EMINS|> 


IJJ T«ir 



iSoi* 



Courts of COMMON PLE^S, 

<# 

AK1> 

EXCHEQUER CHAMBER, 


'Hilary Term, 

In the For^'feeond Ifeer <i^ the of Oboros lit 


Batten t >, Harrison Gent. Ottt, 


7 «k. S7 tk. 


A* »ot£ Ni^Jk ^4 beeR obtained, ealltog ui>on tfie PlamtifT to Nottw of 
Ibew caufe Why a writ of. inquiry executed, in this caufe SStofX* 
thruld not be fet aude fot irregnUHty. The Irregularity com- 
plained of waa that the notice of executing the writ of inquiry 'v 

received by the Defendant wa* for “ Tue/dify the 14th day of !«»«»' ’* 
January infant ;** whereaa the 14th of January fe]i on a TJbufJday^ >. 

and on which day the writ of inquiry was in fad ixecoted, 

It eppetred that o» .the morning of Tburfday the 14th the 
Piainti0*a attorney met thA ^ft^daot, who told him that Itia no* «ri<-qiiiy , 
ttce waa' ItWefRlar and he dtould not attend the inquiry, but did ed, th« 
not pelint tfh the Plaintiff** attorney what the irregularity was, 5““rVuie?*u> 
WUdh^t now ihewed caufe againft the rule, and. contend- tf 

«d the* the Q?di 4 would, by*rejeding the word “ Tut/daf* as 

, ihw irreeu. 

latiu* tl'tt *» Tuffi/mf** as farpli>fage,it appearlag uiat the 4efeitdiot was not mi/lcd Uiereby. 


Vouill 


furplufige, 




* , CASES IN HIX-AR'V 

iSo2. furplufage, cure the irregularity^ and o!>fervc4 that it was not ne-^ 
ceflary for the Plainiiff to have dohfe m 4 rc than mention the day 
HAntisoN, month, without introducing the day of the week. He 

cited Doe d. Duke of Bedford v. Kigbtky^ 7 Term Ref 63.^ where 
the Court of Kirigt Jbemb l>el 4 a ncitice, to qnit, at ** Dady^day 
which will be in the year 1795,” the fame being delivered at 
Michaelmas 1795, to be fdfHcieot to fupport an eje^ment, the 
year 1795 being rejected as impoffible. • 

CJsyUi^ Serjt. contra infifted that the Court would not go out of 
its way to cure an irregularity arihng from negligence, and iSiat if 
they muft. rejeft cither the day of the month or the day of the. 
week inferted in the notice in order to make it fenfible, they 
would not reject that which, would operate as a pumfhment upon 
the Defendant who had not’been irregular. * " . ^ 

Lord Alvanley Ch., Jj It is clearthatthe Defendant was not 
milled by this error in the norice, but that relying on the irregu^ 
larity he negledcd to attend the execution of this writ of inquiry. 
But though Tuefiay was by a clerical miftake introduced indead 
of Tburfday^ yet the notice being for ** Tuefday the 14th of 
ttuary infantf a given day does feem to be thereby pointed out. 
Xhc cafe of the notice to quit appears to roe a very ftrong autho¬ 
rity in favour of our rejection of the word “ Tuefday f and thus 
making it a regular notice of a writ of inquiry to be executed on 
the 14th of fanuary. Therefore as the Defcridant is not ftated 
to have fuftained any injury by his non-attendance at the execu¬ 
tion of the writ of inquiry, I think it ought not to be fet afider 
Rooke J. (a) If it were not for the cafe of Doe v. Kightley I 
I, ihould be difpofed to liften to the objedtion tiken to the execution 
of this writ of inquiry, however ftriil and technicai> it may be. 
But lince that cafe the point does, not appear to me to be al^o- 
gethcr res Integra^ and I think therefore we are warranted in re- 
je£ling as furplufage the word “ Tuefdaf' in this notice, in the 
fame way as the Court of King’s Bench je]c&.cA an impo 0 ibte 
year in a notice to quit in order to fup|>ort an ejedlment. The 
day of the week, need not have been introduced into the notice, 
and if rejefted will leave it a good notice for the 14th of ymmry, 
Chambre J. 1 entertain feme doubt upon this point* It is 
certainly of very gr<»t importance to pariics.that they fbould have 

(«} Mr. JitHicu wat prevented from attending in.Coitfc 1^ indifpofiiioa . 
catU the 9 th of Ftbrmarj, ,. < 

due 



IN THS K)tW-SK»ITO^&^6^ HI. . 

dli^e liotke of tbe tiino at which right?; are to he di(eO0ccf,, 
and ^he uorico giVe^ le' lioful^riont they eo|thIcd;;tei, ayidl 
themfelvcfi c# that inftiffiiikncy. ' The ibt Boa v* W^ititey 'is;^i 
not iipj^AT to too analogous^ hecauie that bfetng a norili!; th 4^it it! 
was qiutc obrioua' to the tenaitt that it,.vras givch wiih'.a 
determine the holding between hiinj||If and his lani^fd frOtn a, 
certain period not arrived at the time of the delivery of the;no- 
tice, and that therefore the ittfertion of the paft year was* a mere 
miftate. I think hoWever that the notice in this cafe oould not 
well he tinderftOod to be a notice for any other day than the 14th 
of ’January, Leave out an^ Other word' than “ Tue/day^* and 
the notice .will be mere noofenfc. If therefore it could not raif- 
lead the Defendant and there be no other way of making the no¬ 
tice intelligible thanhy ftriking out the word “ Tue/day^* I think 
the Defendant is not entitled to have th# writ of inquiry fet afide. 

, ' Rule difeharged. 


DeFFLIS V. pARRy. 

J.; ''' t , , 

rjpHis was an adion on a policy of infurance upon goods on 
^ board the FrUndlyke loft or not loft at and ttKitia Raiterdara 
to Londm againft all rilks, Britijh captures included. The decla¬ 
ration, after fettihg out the policy, and making the ufual aver¬ 
ments, alleged, that th^ Friendlykf with the faid goods on board 
was captur^ on. the high feas by the French} and that at the 
time of the Idling of the laid veflcl with the goods On board upon 
the toyage ^refaid,’ the Plaintiff had the Jeavh and licence of 
our Lord the King for bringing the faid goods and merebaDdifes 
in the faid veftel from Rotterdam afdrefaid to tandon aforefaid. 

V ' • 

The Defendant having pleaded the general ijOTue the caufe came 
on to be tried before Lord Alvanky Ch. J. at the Guildhall fit¬ 
tings after laft Michaelmas Term, When it appeared that Meffrs; 
Bridge and Smithy mefcliants of LaudoUf on the 21ft February 
1801, obtained a licence from the Crown in the following terms : 
“ fSrorye. the Third, Ssfe. To all conamanders of our ftiips of war 
and privateers, and all others whom it may coacern, greeting: 
Our will ilnd pleafiire is, that you permit Meffrs. Bridge and 
Smth^ or their ag^ts, or the bearer of their Inlla o|’ lading on 
board 'llx ihip, the names of which they are unablh to fet fbrt|}« 

the 


% 

■licit,, 

\ 1 1 .III . 


Jan, 


If • iicence 
be pbtitned 
from the 

Ga- 

vernment bf 
CO import 
from (B ene- 
ir.y*« country 
in fix ihipt 
fttch good • at 
Ibould be 
rpecifitd in 
hit bill} of 
lading; and 
goodi be 
imported oo 
board one of 
the lit Ihips 
on account of 
JS. C. and D, 
to whom fe, 
veral bills of 
lading are. 
fent for their 
refpe£live 
goods, and 
one general 
bill of lading 
for the whole 
cargo be fent 
to : the 
whole cargo 
will be pro- 
tefled. 
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the fame being v/w/fr?Vi»», PruJJiiin., 6 t bfelbiigiflg to any «f 
Jians Towns^ to import withoitt fx<^ 

^m^erdaWy and J 5 orP, to the tjshddnitvdSi ijtiaiirityofiBaiij^; 

flax feeds* cWer and bther feed?, madders, be^og or 

neutral property, as may he fpecified in tlffeir bills'Of lading, pfoi 
vided the fairte lhall be Ihippypd as afbrefaid : thU licence to .remain 
in force for the fpace of fkic ihonths frbm the date thertfof and no 
longer: Provided allb, that any perfoti who fliall elaitn the be** 
nefit of the licence herdiy granted, ihall take and have the Tame 
upon condition, rhat if any queftion atrfe in any of bdf Courts of 
Admiralty or elfeWhere, whether fuc^ pcrfOri or p^foha hath dr 
have in alt points cOiiformed therctb'in all cafes wliatlbever, the 
proof fhall lie upon the perfon or perfons tiling this' 9tir licence,; or 
claiming the benefit thereof. Given at oiit Court ot antes*d 
the 2ift day of F^ruarym^oi^ xh. the 41ft year of Otir reigil;” 
That on the‘ 20th of February iZoty the Plaintiff having beert 
recommended by Meffrs. Bridge and Bttikh to yit^xi* yames Smith 
.and 'Son of ‘Rot^e^Mikt' wrOtd 'to the Ifl^er; dircding them to 
.purchaft: fome caiks* of madder j that VLtWii, y, Smkb and Soil 
accordingly did purchafe eight eafks of maddefi the goo^ lOftited, 
and on the iyth of Marjch fqHoWihg fliipped ihetn on board the 
Friencdyke; the Captain of which vtffel figned three bills of Jid- 
ing, whereby he jjrothifed tO deliver the eight ir^fks of madder to 
the fliippefs or their order; that lia the fttne di!y MelTrs.^^^. ^mit% 
and Son wrote a letter to the*PiaIlrtiff, ineiofing the invoice and 
one of the abovo bills of fading, indorfed in blink:, and apprifing 
him that they had fo fhippedthe gobds, and that they Ihould draw 
for the' amount ; that oh the 2.)ih of J^r /7 following che bill of 
lading for the wlrole cargo of the (hSp 'Frienalyke was fighed'by 
the Captain, and intiorreld by Meffrs. Smitb and Son to Meffrs. 
tJBridge and Simitb of Lbhdoh, to whom the Gap^taiit %ati iddreli^d, 
with dire^ibn's to follow, their orders; that Meffrs. Smith and 
Son drew bills of exchange upon the Plahaliffs for dib aiho^ ©f 
the goods irtfnred,, gnd remitted them "to Meffrs.' ^ 

Smithy #lhich bills ^he Plaintiff afterWa^i(k'"ftecepted;.>!addtlhac 
Meffrs. Bridge aOoordirtg to^^^^owrfe oIaii^ 

tween themfet^es atlj Meffrs. y. cSstr/jS* hnd Son^ wOt^, liniiilisr the 
general bill of ladibg of the whdlfe hSVe^NHfedlhblde^ 

goods for *which the Plamtiff held a ptw^hlar bitt l*d^,'*if 
4b’e Plaintiff had n|i‘duly accepted the 

• . . ' -6 , uLy -j f Bmitb 



Smti'Jk an 4 Son to infwcr tlte amount of the gooda. The Jury 
4 bund a aF«r-di(£fc for the but liberty wa$ referred to the 

defendant to move to hare a nonfuit entered. 

-Accordingly sZLrax Serjl. on this day nnJved for a rale NiJ^ con¬ 
tending, that the goods infured were not protedled by the letter of 
licence, lince the PlaintW, upon whofe account the goods were or¬ 
dered, was oot to he confidesred a^ the agent dt Bridge and Smth^ ax 
as the holder of their hill of lading j that the bill of lading indorfed 
%y the (hippers, and fent to the Plaintiff, veiled in the latter a 
cotdplece anthoiity to demand the goods; and that the general 
biU of lading Cent to Btidgi^ and Smtb^ which was of a fubfequent 
date to chat ient to the Plaintiff, could convey no right to Bridge 
and Smith to^ withhold the goods from the Plaiiitiffj and that as 
•three hills ^of lading had been made out according to the ufual 
courfe refpedling the goods fent to the Plaintiff, and only one 
general biU of lading for the whole cargo, it manifeftlj appeared 
that the former were the regular Mils of lading, whereas the latter 
was only a fictitious inftrument lor the porpofi; of prote^ng the 
property of thofe who were not within the terms of the licence. 

Lend Alvanley Ch, J. It appears to me to have been the 
intention of Government in grantlag the Hceoce to authorife this 
fort of impostation ; the words of the licence are extremely ge¬ 
neral, but an aRempt is now made to tmnfine the terms of it to 
goods purchafed "for Bridge and Snuth on their own account; 
but had this been the intention* the licence woqld have been 
otherwife expreffed. The courfe of proceeding is this x Bridge 
and Smith having obtained a lisence which is |o be in force for 
fix months, tbdr correfpondent fliips a cargo of goods under a 
general bill of lading to Bridge and Smith; and yrith this bill of 
lading on board no cafiom-houfe officer would have dared to flop 
them. But dien it is faid that part of this cargo was not ff ipped 
on the account of Bridge and Smith, I have no diff culty however 
in laying, that It was the intention of Government that any goods 
which Ihould come to this country under their hill of lading, ami 
wkh their permiffon, fhould he prdteded by I be¬ 

lieve it to be within, the knowledge of goverii||||^Hpir0iis fort 
of ole h made of the licences granted to indivlRftls. * We arc 
not to conftrue tlm aC|d of Govmbment ftriClly agaiofit the mer- 
cHants $ if It had been int^ded that the licence Should have been 
snore confined, I dunk it #oold have been fo expreffed. It a*p- 
voL, m pears 
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pears to me that a fair ufe has ill tHs iliftaQe® oijade 
licence, the terms of which fully wai 7 «itt ^4 the 

Rooke and Chamsre Js. wene dF the fame optniom 

• - Rule difeharged. 

Percy and Others Adminift^^tQi’s of W., UopK 

PoWEl,Ii. • ■ V •>. - 

HIS was an application to difeharge the Defirndant out of the 
cuftody of the fheriff of MiiMefex upon hh entering a com¬ 
mon appcarancci It was moved upon two grounds ;. ift. That 
a commiffion of bankruptcy had been fued out by the 
PlaintiiFs as petitioning creditors, founded upoti the tame debt for. 
which they had now arrefted the Defendant; 2dly, That the affi¬ 
davit of debt which was fworn by one of the Plaintifis as an, 
adminiftrator, only negauyed any tende*" ip bank notes to cither 
of the admlpiftratofs, but not to ^he inteftatc. 

Bejl Serjt. ffiewed cau/e, and with refpe< 9 : to the firft ground 
referred the Court to ffie feyeral cafes of M*M 4 ^er v. Kell^ ante^ 
vol. i. p* 30a* UUl V. BjemeSf yoL i. p. 424. and Oliver 
V. Atms^ 8 Term Rep, 364. where applications of this kind had 
been refufed by tlic Gourts-on the gronnd of a' want of jurifdidlioa, 
faying the Court of Chancery muft be appUed .to for relief; and> 
in anfwer to the fecond obje£tion produced an additional affidavit, 
Rating, that the inteftatc died in 1796, previous tp the paffing of 
the Bank a<S„ which, firft made, the negativing a t^ider in bank 
notes a necelTury part of the affidavit to hold to bail. 

Shepherd Serjt. in fopport of the application urged that the 
Court would not allow its proeefii jto be ufed for the purpof^ pf 
haraffing a-man by two different modes of legal e^cecution, We. 
an execution againft his goods by the commiffipp of bankruptcy* 
and an execution againft hU pcrfoii, by ^■reft, and pbfervetf that 

the cafe now before , the Cpurt.was th^ ftrpngeft which could, b« 

brought before tliem ;; for that though the Gpui* of Chanceryjwhj 
allow a creditor tit) prpve, and then make h^, .eje^ion eiffidE 
proceed under the eppintiffion, or at law, provided, he wayp hi* 
proof, yet that Comi will not allow, a^petitionii^g ;Cred.i^ j[in 
which fttuation the i^laintift* ftood) the fame indtdgehce* Aich-a 
creditor bfcing obliged to abide by his proof, i^ nrged,^^^ 
r ' 8 ' r*. feicQttd 



' IN THE m hl 

&co)id obye^tu^i, t^tt tfjbQgloi ihe jniieflate dead fo eeHj 4s r9o3« 

1796, M the Fluidtlis^w^ bowd oader tbc pr^Hflfioair t£ tUe 
Biink a<l to aegetif^ t£od<^ t& filch ■niOtiMw# 

Bwt The Cimrt were of qpioioo^ ,that'*the firflt. okje<(!Iioti was PdwE*.i,. 
completely anfw^^d by tlie cefee referred to, partl<?i*ltr4y that of 
M^Mc^er v. KtU^ where the party arreftiog was as ia this cafe 
the petitipmng > creditor, aod added lhat they could not tell but 
that the Defendant might coutefe the commiflion of bankruptcy { 
the fecond hbje^ion they, held to be done away by ths fa<^ dife 
clofed in the fuhfequent affidavit of the inteftate’s death , previous 
to the paffing of the Bank i Mmit }. added that had that 
not been the cafe he ihon^ haye thought it unitecc&ry for the 
PlaintilFa fuing in thpir chara^ler of adminiferators to negative a 
UBuder* to their inteilate (tf), w 

Per Curiam^ Rule difeharged 

(rf) tt has however been heia % the was made to h!s Intcfiate’or not, which dif* 

Ce«rt of K. e.' thtkx affighaewin *il®a*v»t ts^geUites Ms eafo fwift tb*x of mo a<&gn^ 
to hold to bail negatisf s 

the banfcrdyt before his bankruptcy tp the ' (i) In Cflivtr v. 8 Term ktf, 364. 
be a of their belief. Marlimv,X4tni^ 9'Te^' thougir'the'Oourt orjri r^fafed to dlf- 
ass* and indeed ^e terini of the chaagd .th« ^fendant out of enaody-eMi t 
Get, 3. e. !>/ S. tetjuire that the ,i|^ fifl^jJar appUoation. yet they fufpeaded the 
davit Iball ftate that »» oSkt hits been iifiade evecation of a rule on the SteriS* to bring 
td*p*r in bank abtes. But k miy be oM m the hoiy, i# order to give the ckfciidaet 
ferved that an. admiaiSrait^ Ms tdlMeans aa o^ot^aity of a^plyiog to iba Coart of 
of ecq oiling even It be^ef whether a tender: Chancery. 


Hosier and Anotlier JExQcutprs of Hosj»g Lord 

r> ' ' ' ' 

. '..ARUNPEIiLe. '■ ■ ■ 


Fei, lit. 


D' 


ilEBT on hond^ The recoil ftatedthart,the Plaintiffs executors, Ao executor 
tffe, <£ B^ JHhJier:^ SiTtfi,'dame into'Goort by P. ii. their at* 
totney, and exhihhed their ^i//ggainfe the Defendant (baV- 2 '"^'" 

^ 'to hu telistor 

ing priVile^ of Parlktncnt)i the teabr of . which bill followed in nnd a count 
thefe worda: Tb the jfufeiees of our Lord tiw King of the gfven to’him- 
BBnch, -IdiwS^^ to wit, tn4 George ’ForU^ eseecutorsv uTr* 

^e,\sj p4 P; c^ Lordpri- ln*p*er*'" 

VHege 'of Paidiatiiem h ptea that he’ render to tl«!*l*ald John 

lahd ((SSrt% pf lawfid money, jeflioti can 

_ * be taken to 

■ ' ■■■' ^ fuch pro- 

CJ^ing, plee <iafel(«!h.eo objeiaioa could 

pKvaiff . .. 

.4 *” which 
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1802. ivliicii he detains^ and the fum of 189//of 
*Ho« 7 k/ which he ower to andJetaimt fro^ thcnS, Sfc,” Hie firft count 
•nd Another pfOcccdcd 29 ufilal SkB wpotj a bood fbf 364/. entered info 
i.ora by the Defendant fo the Flaintlfis^ teftator, and the fecond cddtit 
as on a l^nd for iBgl. by the liefendaht' ** to the 63 d ^ohn and 
George as Aich executors as afcu'eraid )** and a breach was aligned 
to both counts aileging nqn>payntent of the 364 /. totbe tcftatbf 
in his Ufedme, and alfo non-payment of the &me or the '6id 
fum of a.89/. or either of them, or any part thereof to the 6id 
jFobn and George executors as aforelfaid, or either of them hnce 
the deceafe of the teftator.” Then, followed a frofett of the 
bonds, and alfo of the letters teftatnentary, and the declaration 
concluded by praying his Majcfty's proccfs to be mad£ to the 
Plaintiifs as executors againft the Defctulant according jto tUb fornr 
of the ftatute. 

The Defendant craved oyer of the bonds and conditions, which 
bang fet forth, the firft appeared as hated in the declaration to he 
a bond for 364 h by the Defendant to the PiaintiflTs' teftator, with 
a condition that it fhould be void on payment of 182/. on a 
certain day, and tfae fecOnd a bond by the Defendant to the Plain- 
tihs, executors of B* AT. in 189 /. to be paid to the HaintiiTs, ^ or 
ahelr certain attorney, executors, admimhzators, or arffigns/' wilh 
a condition that it (hould be void On payment of 94 /. 10 r. on a 
certain day. The Defendant then demurred J^edially and ahigned 
for caufes, ** that the faid Fliunti^ have in and by the faid decla¬ 
ration claimed part of the faid fum of money therein demanded, 
as money which ;he 6*^ detains from them, 

and other part therom as money which he is not alleged to owe 
to, but only to detain from them, thereby decl^ng againft the 
faid Lord as well in the dehet as in the debet zndL detinet^ whereas 
j the faid Plaintifts ought to have declared in the deiet only, or in 
’ the detinet only i And alfo for that the faid Plaintiff have 
attempted to Join in their faid dedainHon; and to include in one 
aBion two cauies ofiifHoo, which by the iaWs of this land can¬ 
not be joined in one dechuration or uMdnded in one action. And 
alfo for that the feid writing obligatory firft above mendoned ap¬ 
pears to haye^beenf made and execute fo Jthe 6id B. M. (the 
coftatpr) in his Ufetto} and the 6id writing obligaforf, focondly 
above mentioned, a|^ears to have been made a^d eafocmed to 
die faid Plahttifts th^mfolvcsi and alfo for that tfa« 614 Lded>ea»- 

■a . • * oot' 
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not {>Iea 4 dk ddt defence; l^aitiR fitM action; andl 180a. 

aJfo for, that laid haw. attompfed to proceed agf^tnft Homer 

.t^e laid XtOfi^ of thia, rcalmjjy bUl, v they Anoiher 

could opt by l^asr pepped agptioft hii^ by bill, but <mlf by, original L«5>ra 
wm; And aiib for that tbe (aid ^declaiytion' Ip diveri other *''*'“‘*'*' 
refpe^Ia repugnant* infuiBBctefit, and Informal. ^ 

The Piaimi^ joined, in dcnmrrer. 

Zrar Sfrjt. .in fopport of the deoiurrer was proceeding to date 
the points of the calb> when be was interrupted by the Court, 
who expre^ed a wi(h to hear the other fide, at the fame time ob- 
ierving, that they thought thP pbjcatipn to the Defendant being 
fued by bill could not be tafcfp advantage of in this ftage of the 
proceedings after a full d<6fence made by the words, comes and 
(defendsf«) the wrong and. hnjury wheti, but ought to have 

been.raifed.hy a plea, in abatement 

Sbepber^sl Serjt, coatr 4 contended, that the rule eftabliflbed by the 
cafes was that an fxecotor could not be fued in the ifamc a£lion 
for a debt owing from his teftator,. and a debt owing from 
himfelf, on account of the judgments which would 

follow, viss. a ju(%ment de ionis i^atoris^ and a Judgment de 
bonis propriUi and infiffed^^. that, thpugh be cannot fiie oh two 
fuch caufes of a^on in the fame dbclaratloa, w$ere in cither cafe 
xbc fruits pf the a&ion Would not be afiets, yet that whefb they 
would both,, as in this esfe^ produce a^ets to the ei^te, a debt due 

' («) AUhovgfc i« Wilht v. WiUlMtt, ButLor<]CS.)> 4 i**vdberein- 

S ?W Rtf . 6‘31. ot iffttr*/ the Ofiaioa af the Jadger, that upon 

«to aha Mthorfty ef 4 ltxa^ r. •!»*«*«•!« ^eafoe might prohaUy pre- 

WiiUt. held the vim tt vail. eotwitl|bM«IiBg the chiesor^jgre.JLari/ 

iujtriam fidmU, t 4 x. io amdtfet hnly to 4 n Sfrim, Suffer v. Ltrtl if'tff- 

half de(em». ft* in that cefeibty wew jan* wh«f« theecntruy had 

g»f d tp a pleil ip abatetnept. and the principle been ruled. In f>avikimt v. BurriJgt, z Lerd 
apop which the Court proceeded wak tb«t Kaym. 144!:: B 734. C.'ic wat de> 
the e/r<«ivra‘Hibaid be Held W impb^ termined tbet iiB'der. the Stat. is & 13 
.h»lC'detda«» eoly in caiht wber* |i|cb.a de*. 3. a. the Common PJeat might 

fepca ^ made, or tp imply • foil, hol.d plea original bill againft a m' mber 

defenW where a {‘all derence wae ne'cejnry.' of the Boole of COmmont, though that 
.1« tldt ereSe'thc-defendaBC hnvi^;^ni C^rt lutd. bo power to proceed by original 

to, the 4 fcli|fation » iell defence waa je*^ bill pt ^mpn }aw. But the Stat. of /r. 3. 
celTaW* '' ' ' doek ddf empciwef iny court to proeeed by 

- ' (i) tee £eW vi orlgiBaliHll agaiaft.ll^iseiO ot Par- 

Bh vb«« it Off* eefiilvmd l»ame«t. ,S«. the atgummii pf Mr. Bcijt. 

Pbkule of iioWt. that 00 obje&iep could be WilUum in l.*rd l^afiUU y. XittitdmUt % H» 
fakenipaprOcWdifg by bili bif.^^ bL * 73 , * 74 ' ttiO tOft fehfon aiBgned 

' 'k prclf'~Wrfpt by piea'lB .nbacenuot.’ (0 . in Aipport in _ the. Houle of 

tbit yotof »,«• M spilsf, ■ «M>w .(*> ^ Pi ^$9^ !«>• 3®«• 

,;i vV»..ni.- , ■■ . .D 


to 
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executor and a debt due to the tcftator tpig^ be joijied» 
HotiER be cited King and bthers*executo;ra of v* 

•Dd A»oifaer rbom^ i term Rep. 487. where the firA <^unt of a declaration, in 

A« J'Nottt. Receptor of a bill of exchange indorfed by 

the payee to the I^amtliis, who were the furviviqg executors of 
Steven/on, « in right of the Plaintiffs as Xurviving executors as 
aforefaid,” joined with two other counts, the one for money had 
and received to the ufe of theTlairitiffs as executors, and* the other 
on an account ftated with*the Plaintiffs air'executors, was holden 
good on demurrer; he obferved that in that cafe’^the argument in 
fupport of the demprrer had proceeded on the ground of*thc 
promife being improperly laid, the indorfement to them as exe¬ 
cutors not Ijcing a good confideration for an affumpfit to them as 
executors, but for ah affumpfit to them in their own aiglTt, and 
yet JJ1.burJl J. faid they held the bill as executbrs, and might de- > 
dare upon the right in which they held itj and Buller.]. ob¬ 
ferved, that though a Plaintiff cannot join two counts, one on a 
debt due to himfelf, and another to him in the charader of exe¬ 
cutor, yet that the only queftion was whether the fum when re¬ 
covered would be confidered as affets of the teTlator, 

Lord Alvanley Ch. J. Admitting that where the fruits of 
a judgment go altogether as affets into the Plaintiff’s hands, two 
caufes of aftion may be joined, viz. one to the executor ftrid.Iy a& 
executor, and the other on a promife made to him after the death 
of his tcftator, ftill in this cafe if the prefent PlaiRtiffs happen to 
die inteftate before the debt due on the bond entered into with 
them in their o'^n name is recovered, it cannot be contended that 
the adminiftfator de bonis non will be able to put, ^hat bond in 
‘ fuit. In fuch cafe'the adminiftrator of the eftate of the furviving 
executor would be the perfon on whom the right of aaion arifing 
out of the bond would unqueftionably devolve. The Plaintiffs 
are deferibed in the bond to be the'executors of 
and the money is to be paid to them “ their certain attorney, ex¬ 
ecutors, adminiftrators, or affigns.” There ^ indeed anotberrea- 
fbn why this declaration fliould not be fijppdrtod, wa. that the 
cofts cannot be fevered, and that the Plaintiffs for the caufe of 
aaion ftated in the fedond count would be liable to pay cofts, where¬ 
as for that ftated in the firft they would not be liable, becaufe fuing 
ftriaiy as executors.. If it were othjrrwife the PlamUffs* right as 
executors to retain pight be affeded; for the right to rctidn 

Accrued 
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ac^ed'iO'tbeoi'OQ'tiBng bdyadi; wbtqj^ 

tor’s delk'a paym^fiit .the bond-^'uld (di#.':;,■ 

adrtiiniftrator-'tffc’loffw not$ pf 
fentadw would be deprived of hi. 

Rooke J. Where executors ct^g^-lithe s|,atiiiEft jpf.-.tfce,. 
due to their teflhtor after their tcftatjs>|’s ^eath^ they 
the new debt in their own name, an^ not iu their. chafaj^er itS^^^ 
executors. If thefc Plaintiiis had fa^jed .they would not havfeh^n 
liable to cofts on the firft count, on, th?; ,%ohd, 
becaufe in the one they foe as executors pf,the..<>W%e€.S(^ . 

in the other as obligees themfelves "of a Ijiohde |ni^ 
falls within the words ufed by Mr. juftice in 


it is clear that a Plaintiff can,pot join twp: counts, oM^j^ 
to himfelf, and jinother to him in the chara£le^ of execotOf*”r l^cj- 

W ’ ' 

the fecond count of this declaration it is quite clear that .die.de* 
fendant could npt have pleaded that the I^it^tiffs yrere not ejte- 
cutors. 


Cu AMBRE J. If esfecutors take a note dr, |>phd from a credi¬ 
tor to the eftate of their teftator, the old ^eht b thereby cx- 
cinguidied, and a new one created, which muft be declared upon 
as fuch. The cafe of Btifs v. Milchel!^ lo Mp^i. 315. is in point. 
There the Plaintiff declared upon feveral promifes made to his 
teftator, and Slfo on^a promiffory note to himfelf ut executori; 
and it was infilled, that the laft count could not be joined with Jthe 
former dneS, the Words ut executori being only a defcrlption of the 
Plaintiff’s perfon, whereas the note was made to him, and tranf- 
ferabic by his indorfement, and Would go to his adminiftrator, 
and not to the adminiftrator de botiis noit ; and this rfeafoning was 
adopted by the Court, who gave judgment for the Defendant on 
demurrer to the declaration. There is alfo a cafe of Rogers v. 
Cook^ I Salk, 10. where the reafen given why H caufe of adton in 
the teftator’s time, and a caufe of ai£lion in the executor’s time, 
cannot be jfeined, is that the cofts are entire and cannot be fevered. 
The debt created by th*e fecond bond is a debt to the Plaintifts 
thcmfelves, and will devolve on their reprefentative, though what¬ 
ever they recover they rauft hold as truftces for the eftatc of their- 


teftator. 

then applied fpr leave .to amend. 

But The Court faid this was not a cafe in which they ought to 
depart froth the general rule, that after argument aimen'HmenTs are 
• • 10 ^ dot 
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tSo 2 . not allowed, pftrtlciilariy as t})ejrecQr4 would flill be opeh to the 
objeilion of its being a proceeding agai^A: a Peer by bill (<i) }■ and 
an4 Aftothcr indeed in cafe of aotendinent the declaration would be as a de- 

*tf . . 0 

iuord claration dfe novo^ and consequently the defendant at liberty to 

AfcvienatjiV • , 

.. 'plead in abatement to the jumdiclion. 

Judgment for the Defendant. 


(4} Mr.. JuIUce Ckjonirt obfer»fd (hut i« 
Iiargrave'$ Law 'I’rafl* (^e diftoarfp by 
Sir ti«h concerniog Uir Courts of 

Xing'j Stnfi and Cummin Plemi-, f, fi. j^j.) 
lisyOTAl precedenta of .proccedieg by orU 
ginal bill are mentiofled of a date as early 
ftj 'Mdntutrd |d. To this obfereatiba h may 
be added that opoa loveAigatioo too of 
tbofe ijsftaaoes turn out to be proceediags 
br original bill in the Cpurt of Cemmut 
fleas. See T. jt- Ed. 3 . FimA. At. Bill, 
tt. and 30 A/s. pi. 14. Bei, Air. p). zo. 
Front the inftancca tolleded in tbeabose 
chapter Sir il'/’o/rd'eeu Ha!* infers that the 
Court of Kiesg’i StmcB formtfly took cog* 
niaance by original bill of all matters 
whereof it could take cogninaoce by ori¬ 
ginal writ, iJot it may b« obferved that 
many of the calbs appear to have been con¬ 
tempts of the Court, fuch as obltruAiag 
the perfon of a Defendant in bis way to 
make his defence to an aAioa then pending; 
in which cafe cither Court may take cog¬ 
nizance of the natter by bill, even though 
it arife in a foreign connty ; for, fays SHf-- 
will, T, 31. Ed. 3. Fitxk. Ah. Bill. ti. 
** when a party ^s here pleading he is in 
tbe proteAion of the law,*' and on the fone 
principle 28. a man was foed by 

bill for beating a woman in eeeria regis^ nod 


anotlieT in 22 H. 6 , 24- fof maintenance in 
the prefeace of the Coart. Indeed 42 
I j, aifo cited by Sir Mattitw Hah, appears 
to be incorre^Ily citee, for the Court there 
held that bill for an efcape againft^an offi¬ 
cer could not be maintained. So 17 
wadoto appeal of robbery. The remaining 
precedents are too indiftinfily reported to 
afford any facisfaflory concluffon whether 
or not they tpere prdceedingt^by bill in 
cafes of contempt or privilege, or unefer 
what circumftanccs. This at Jeaii is re¬ 
markable. that early in the enfuing reigr. 
fee Fitx. Ah, BiU 9 M. i. R. t., a qneftion 
arofe whetifer under the circumflances of 
the cafe a party was fufficienily in cufiadtd 
mare/eaUi to be proceeded againft (>y bill; 
which difcttifion feems to have been unne- 
ceflary if the party whether in tujadia or 
not might ilill be proceeded againft by ori¬ 
ginal bill.. And ftmilar qneftions appear 
to havearifen in t H. 6.*4i. ^Sd. 4. 2. and 
gEd. 4. IS. To this it ma^ be added, 
that it has been^faid if a roan be in the 
Fleet, a Plasntilf may have a bill of debt 
againft him, in the fame manner as he can 
in the Ki»g's Bsnth againft a man in the 
cuftody of the Marilial. Fim. Ai. Bill. 18. 
3 H. 6 . 26.; though Fitahtritn adds that 
it was not ufual. 


Feh, xd. 


Talmash V, Fenner. 


After plea 
pleaded the 
venue cannot 
be changed. ' 
But if the 


Defendant in an atflion of afikurt and battery ha^ng ob¬ 
tained a rule JVt^ for changing •the venue from LattJm to 
Surry^ afterwards pleaded the general iflue. 


Defendant Shepherd Serjt. in ihewing canfe againft the rule infifted. that 
ing a rule the Defendant by pleading to the declaration in London had waved 

for 

cnangingthe 

venae, the Coari'wiitawtwithfinnding aUonr hta to chnage the venae. 
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T-Bis wm »o appBcsuon to ftay proceedings, in »n ^ipa egmnft 
1 baU on the recogoiiancos ba payment -of the debt and cofe, 
he Defendant in *«toS >>«“ '“f 

I Lr day. allowed by the p»ai=. of the Court, but after the 
^Aday »ethd m i*h;; 

.riiteddtoSi aE^'d^ tbe>^iisBn»«dtatcly.sftw ‘he,;reB*ra. daya 
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CASES IN HILARY TERM 

would alio pay the coils in the a^ioa agaioft the bail, though the 
Utter a^lion was commeniced within the eight days allow^ by 
the prailire of the Court for the bail to furrender the principal, 
lie obfcrved that there was a diftinfllion between fuing by 
facias^ and bringing an action on the recognizance, no coils being 
allowed in the former cafe unlefs the bail appear and plead or join 
in demurrer (a), whereas in.the latter they arc allowed. 

Shepherd Serjt. contri^ iKiiiled, that as Ac bail bad llirrcndcred 
within the time allowed by the pradlice of the Court, they were 
perfcdly* regular, and ought not to be called upon to pay, the 
coils of the adion in the recognizance; that in fad both parties 
were regular, the Plaintiff having a ri^t to commence proceedings 
on the recognizance upon the body not being brought ir^ at the 
return day, and the bail having a right to fuiyendea the principal 
within the four days after. • 

I'he Court faid, that though the render within the four days 
was ex gratid^ ftill it muft be admitted that the Plaintiff had a 
right to bring his adion on the recognizance of bail, and coiifc- 
quently the bail had no right to ftay the proceedings in that 
adion without paying the coils. 

Rule abfolute on payment of the cofls of the 
adion on the recognizance, as well as cf the 
debt and colls in the original adion. 


{«) « Vtdd, Pr, K. B. iei8. Sd, 2 . * 


* . Strong t;/S impson. 
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In an nftion 
for nniicn . f 
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tbr Court 
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lo«. tilt De. 
ftnd^ni to 
jMy monty 
111.0 Cunrt. 


'“Jpins was an adion of affiimpfit in which the declaration Hated, 
that in confidefation that thc^ PUtntilF had bought of the 
Dcfindant a certain quantity of potatoes at a certain price per ton, 
the Delendant undertook to deliver the potatoes at the price afore* 
ind, and that the IJeftndant had neglcdcd fo to do, whereby the 
Plaintiff had been injured. The Defendant paid money into 
Court, upon which a rule was obtaiired for difeharging the 
rule to pay money into Court. 

Befl Serjt. (hewed caufe and contended, th|it the Court fometimes 
allowed money to be paid in, though the damages were no? Uq[Ui* 
dated, as ia Huttm v. BtrlhUt i i/. BU 399. in rniit, and t. 

7 . Wiiian, 



ai-e ■''.''.■,■ ’■''' 0 '^^-^'' 

intp ^|[lp:iipliges^;;ftrp;^^^ pojja^pijtta#, 

tioh, _'las\wal- 'laid' 4pjv'4' ip,,'' 2 ., J^trr^ii’%4';i} 

therefore ifc had ten, ;^fallo^etidiiap'dationii 
$guire V. Jnsh^^a y^Ssiti ^rTerm. Mep, 4 p 

and thit in Gri^ih waa tn 

adioh a^inft an.i^ttee)r,wr:h,^Ie^te.^ jpdgR^ent pj^ 

a'warr^nt”.of''attorney*' ih^^dght.that the,payment'of 

iljoflejr into Cou’’*^ tes^te tentiff 

had titken It but he wae precluded frooi ohjeding ^^^ the irregu¬ 
larity V that with reij^Ct to Taie v. Wilky ,ihe only ,queftion there 
made related" to the the payniept in .admitting the eon- 

ttadj and that the diftihten ferpe&S ^iieinjl carrtera 

is this, that if there W an agte®*®??f tP he liable tp a fpppific fiini 
that fum may be paid info CoUr^ but not ^h^wMe^ aa was fettled 
in Faii r, Pidfir^ aittei vo^/evi3^^ ai4^wte® the refufed 
to allow a carrier to pay into Couit the inydce price Of goods loft, 
there being no agreeniePt'ttete &puld be liable to that 
extent. , , „’,’;' -/,■ /';:, ’ ,,., ;; 

Tbf Court faid thit money ,c<^^d hot be paid into Court in fuch 
a cafe as this withpP^ pvety rule of practice upon the 

fubjeit: that the value of the goods was not the criterion of the 
PlaintiC’a damage, but that, the declaration fought a compenfation 
for the breach of a fpcdfic, agtementi- an^ that tponey might as 
well be paid into Court in an adlion % a breach of a promife of 

marriage. ^ •' ■■ „ . ■..,, , ' ■' ^' 

And Guambre J. added thatfjhc doubted much of thcproprici 
ty of extending the rule refpedting the payment of money into 
Ccurti ftnee it'trah»%fi the riik of the cofts from the party who 
is ofig^nalty ' ^ bteeitote l^^^y te io blanie. . 

'-i.:' ' >.' 0:‘T, R^.aWblutc. 
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ijE fonj^wltjg wan fern liy fii« tlje 

opinjon.of-'thls Go.ui;t.’ ;■ 

, Wiiiiam Larfdm Efquir^ ‘by flaft wJll And t^ftametit 

bearing date the jd day of '^ulf dfely es^om^i and attefted 

in the pvcfcnce of thf^e w^tneiTes, ^ad as‘by law ja.required for 
iidevillng freohold 4ands (ambngft ©ther «Mags| gave and devHed 
as foliow« ; ** i give, dfevifcj and 'be^iicatii ajll tny freebold mef- 
fuages or tenements and heredilaracotsljtnste al Calcutta-{a) afore- 
faid, with all and every the tights tnembers and appui^naintes 
thereto belonging unto tny brother and to 

my good (n&ni Samuel Eu/ferfy the youif^er of Aldcrmunbury in 
the city of Jjmdon^ 'Efquire, and Ce^rge Btki^ of l-jncoMs Jntty ht 
the county of Mtddiefex Ffqinrey daeir heirs -and adigns upon truft, 
that they or the fbfvivor of them, or the heirs or afiigns of fuch 
furvivor do and fbaM fo foon a:fter my death as conveniently may 
be fell and difpofe of my fald i&‘eehdld meCuages and heredita¬ 
ments at Calcutta aforefaid, either together or th parcels, by public 
auction or private contra^, and for fuch fum and fums of money 
and in fuch manner as they my faid tnifte^ or the ftirvivors or 
furvivor of them, or the heirs of a^gns of fuch-furvivor fhail 
think proper Jand tnoft advantageous: And thy will is and I do 
hereby declare and dire^ djat upon every or any lucb fale or 
fates the rewdpt.ojr rcch^ts of my laid trtji0:ees or thefqrvivor or 
furvivors or the heirs or affigns fuch furvivor /hall be a good 
and fufficient difeharge or |gjobd and fufRcient difcharges to the 
purchafiw^ or refpe^Hve purcbafbrsv of my faid freehold meifuages 
or hereditaments Or any part thereof for his, her, or their purchafe 
money or refpediive purchafe money, or lb mbeh and fueh paiit 
thereof as 4n fuch receipt or receipts lhaf! he exlirofled to be re¬ 
ceived, and that .fuch purchafer dr ptirehafi^efer any or either of 
them foall nbt bCibhliged to f^e to the appilication of his, beri 
-their purchafe mo^ey, nor ihaU they or any w either of ;^m be 

(«) On the faggefUan.nfLoril At-otadO IIW ttttaAi ol'fMotfs wlgSt'!«»» «*-■ 

'Cb. b '• Mid^k/tK'* ww hy coafeat fub^. tend to onr/W/pa 
toted for “ Cjtttum'* tl’bercver h oceamd might be rpiM ef;;jwhiCh tl^, Coutt 

-in the c»iV, hie Lpii^ip ob^rving Jbat '•ertigetirtint.'' 

i« ; "Aanfwerable 



acUWerabfc or accountaWc iW or ttonap^icalipQ 

!li«t«G€ or of any And my will i«i ind f do berdfejr kd- 

clare and -diiseAj'tlart '%r -iile of 

fT>efl!uftg«ii and hereditaments |i£ iQatcutta afisrefaidi after payment 
<Sfsth«4:hs*^.^^-;«xpeQoee «E^|t^d*hg;lddh-''raIe, and a1fb;cbe.tehti' 
iflues and profits thewsof tmtS die JTaroe fiialVbe fo ik 

deemed and^onfidered as: part ^ tjhe tefiduc of my eftatc and efi* 
fe^Sj and go tkereerith albhcreaft^r dire4lcdl” And thr tefiatdr, al^ 
ter giving divers annuities and hequcft®* tlie ifeft aiid «- 

^due *of hi# eftate and cfie<Sls w^tfoever and wberefoever,^w^ 
real or perfonai, unto,tbeiaid 

Jbe youngery^nuiGetirgt Smi0l their hdr#, executors, kdadnifirators, 
and aflignsfor ever, npmi obtain trufis In the 
«>nt4od<d rhu»t And laftly, I do hereby nomiikfe and appoint 
my raid brother fobn F(^dl l^rUmm^ xht Bnitrby 

4be younger anei Gm-ge together drith the fail Mary Jtnn 

Larkins my faid brother’e wife, and the fail Qumng and 
Henrietta Sampfon^ gnardjans of iriy ftid kaaghtete during their 
refp«<aive minorities i Apd | do #ifp m and appoint 

roy laid brother P^dl.£iiisrMtiSf the ‘'Samaei, iddhrhy 
the younger, and George Smid axQc^oti^ of this my iail wil add 
tei^ment* , ,. ' 

The t^ator had no cnh«r retd efiakh, dm tho fhe^usgo and 
hereditam^ts at in the wUi rnentioned,’all Ihe d^ 

above Set forth are all that the Aid.: Viriil ebiteins.ret^iig to Wl, 

the other parts of the vstd relating merely to per&nid e^ 

Afro- the teftator bl^ vda^y ex^ated the vWiH, he with his'- 
own hands ftnick opt Aranifinjg a pen tjhnmgh 
words and paSages hereinafter mentioned (that ts to Ay), in the 
derU'e of the freehold meflpages at Calcutta to flte fatd jFohu ^a/caU 
Larkinr, Samuel Endenky iko f ounder of dldermatikurp, ii the aty 
of Zw»s5?jr, Efqulre, and George Smith of l^ncoln^e thn, in dfjc 
county: of Middtfeu, Efqnire, the yrords “ the younger** ahd' 
George,Suud Inn in the county of fif- 

qulre,** vTere fcek out, fey;a, p^ drawn through them. And |a 
the Aid bequeA pf the reft jmd ; residue of the real and j^fbnal 
.elate to the Aid yobn EafmS Lariiae,''-Saaud'*Euprky the 
younger, md.Geitrge Smth, tb&fi^\oioihg v(mrds, *f the younger’* 

’hdi^ 'were fttuilfcVotir,'hut''over 
the.Vprda'***^' '*■ '^nd 

inr .thn appc^t% guardians the felllwiog Words, that 

WoiiUi ■:' u 
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is to fay, “the younger,” and and the word* 

“ Henrktta Sampf^n^ were ftru^c outf And in the.laft ejaufc 
apfiointiog executors, the following words, i>/». *' the younger,” 
and “ George Smith^' jvere alfo ilruck oat j and all the above al¬ 
terations were made by the teftator himlplf, by drawing the pen 
through the above words. <>her parts of tbe .faid will were alfo 
altered in the fame mannei* by ftrrkihg out difierent pa^Tages there¬ 
of, but fuch alterations reratc only to iheAeftator*# perfopal ellartc. 
The faid teftator never in any manner re-executed, or republi£hed 
his faid will after making the above mentioned alterations, At thp 
time when the faid will was exeouted, the faid George Smith the 
younger had a father living, George ^mith the eld^r^ who died be¬ 
fore the time when the above mentioned alterations were made. 

The queftion for the opinion of the Court was^ Whether th? 
devife of the eftate at Calcutta to the truftees nametf in the faid 
teftator’a will to be fold, were revoked by^the teftator’s having 
ftruck out the name of George Smith, one of foch truftees, after 
the execution of his fold will ^ 

Serjt. for the Plaintifts. The queftion to be cooHdered is. 
Whether by ilrHcmg out the name of George Smith, one of the 
truftees, the teftator revoked the devife of his lands in Calcutta al¬ 
together, or whether he only revoked it pro tantof the in-- 

tention of the teftator was merely to revoke the truft eftate devifed 
to G, Smith is ihoft manifeft, for in that part ©f the will where 
his pen had accidentally gone tqo far and erafed the word “ heirs” 
and the two ftfft letters |^c|foe word “ executors,” which were to 
enlarge the eftate of the two^dother truftees, he wrote over the 
erafure thereby plainly exprefllngjbis intept that they fhpuld 
retain the eftate he had given before the erafure* took place. 
In Sutton y. Sutton, Cowp, 812’ wlwjre the teftator after deviftng 
all his lands upon trUft to fell, “•except.thq hoji^fo at Batb^* gave 
to his wife ** his houfe in Bath for her life and after her death to, 
his eldeft fon,” andafti^ the execution of t|ie will fold his hpufe at 
Bath, and ftruck out of his will the exception aibd the devife re- 
fpe<fting it, .the devife to the truftees Was nevertihelefs held opt to 
he revoked.' There Werte fevcral .otbea: aftcrations and oblitera-, 
tions in that Will jvelpedally one ' wheri^y in the declaration, of the 
trufts the teftator altered aii arimiity of 50.?. to his wifs to 450/. j 
hut the Court of King^kBench avoided pi ving any opinion reipe^- 
uig the diftribu'ion of the funds ariling from the eftate;^ W.fa^n 
ibid, only deciding thit the devife to Yell remained in fqrc^. A. 

J4 revocation 
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alteration/call be extend^ tSoa. 
'further than U appeal^ to be ilbe tat^fttion ^ the teftator that it 
Ihould opema. Yhe ftattrtc of ftaoda 2^ Gar. a. 6 , epa^a, ‘“f* Otbw 

-that 00 devifein wHtiag of landsi G?r. hbf iny claufe thereof IhaH . 
be revocable otherwise sthan by ibine other wiU or codicil iii wit- ' ***’ 
ingj^r other writioig declaring the fao^, or by burnipg* canc^JI- 
tug, tearing, or obliterating the fame by the teAatpr himfelf or in 
'bis prefence, and -by his ^iiFe<Sion and coofent. The objedt of this 
iprovIHon was that where a-teftator has expreiled a clear ftitention 
by Wtitingi that intention fhould not be fuperfeded by any thing 
but a clear ad of the teftator manifefting <&n intention to revoke. 

The ad therefore mnfl: appear to be -done anims revecandfi^ and 
the efte^ of the ad can extend no further than fuch an intention 
appear^ were otherwife alt that milchief would ariie which 
the ad was intended to prevent. In Uumf^nys v. Baylor, H. 

5 P 5 Geo. 3. itt Cane, 5 Bac, Ahr. tit. Wills attd T^aments^G, p. ^35. 

Jol. cd. it waS decided that ** if yf. by his will devife all the tefi- 
due of his perfonal eftate to B. anad G, and m^e them executors, 
and after by a codicil cancel and revoke every legacy, thing, and 
part relating to JSI.,. and revoke his being ^ecutqr, C. JChaU have; 
the whole; for a revocation without a new gift fttaU have the 
fame effed as^if it had* been e^ref^y given: and wlietlfec it be 
by codicil or'obliteration it is the fatne.”; In^Baanb % Barker^ 

3 Vern. 496, Lord ‘Keeper Wright fays, the rule where a fubfe- 
quent ad ftiall amount to a revocatfUn by implication., is, that fuch 
implication muft be neceftTary and whdtiy inconfiilent. So in 
Com; Dig. ^it. Devije^ F. a. itts laid dbwni that a Invocation df 
that .part of a will by which two out t^f four truftees are named, * 
and an appointment of two new thiftees only amounts to a revo- 
catiod of the two truftees and conftitutes two.dtbers in their Head, 

The cafe ^ Hyde v, ^ Ahr. WUk and TeJl^G*' 

p. 540. Vin. Abn tit. Dev'^y K. 3. pi. ly. is alfo a very ftrong au¬ 
thority to Blew that obifteration tinfefe done smimo revocandi will 
not amount to a reypeatioU c?f the will- The teftator in that cafe 
having executed two duplici^e willa and delivered one to his exe- . 
cutor, afterwards made great alterations in that whi^ he retained, 
and Wrote out a fair copy including the alterations^. Which he ne¬ 
ver executed; and it Was held that the alteration! ^id. nout amount 
to a tdvocaiton of his will, but only Chewed an iuten^dh to make 
auDthbr, whidi. iateptibn never bayipg «l >e g« li i catyied into efted tSb 

wvill remaned la force. * . . • 
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i8o2. 

tAiinii** 
'*D«i Other*' 

V. 

Larkin* 
and Otherr. 


■ CAS'ES IN, HILARY' TERM ' 

SB^f^krdSctjx, contrki Rartkiutlar oL w # ■ 

land® or any claufe thereof having been polled <mt by the ftititfe 
of frauds, the Court canhdt inquire fwhat was the iniention of the 
teilator in obliterating dertaio parts of bis willj unlefs he has ptir* 
fued the direaions of the ftatote.' Now *hy the ftatute two forts 
of revocation are aHowed; a revocation by the mere ad of 
the party without any wunefles, as tearing canccHing,‘or tshlitcr- 
atiogi and fecondly by exectiiing a hew will in the prefence of 
three wiftieffes, inconfifterit with the bequefts of the former with 
Now tiie revocation in the prefent cafe, if good, will in effed 
operate as a new devife, and yet the new devife will not have 
been executed according to the provifions of the Aatutc. f It Is 
true, that if this were a devife of perfonalty it^woul^ be different; 
for in that cafe no atteftation is neceflary, any writing*which* 
amounts to evidence of a new gift being fufficient to pafe that 
fpecics of eftate. In the cafe therefore of 'Bumpbreys v. Taylof 
the devife being of perfonalty the dccifionis no authority in the 
prefent iaftaned. With refped bo Hydk v. Mafon the Court did 
not decide that the devifees took as under • new bequeft, but only 
that thfe devifor having an intention to revoke had not carried that 
intention into execotkxo, and fbrareforc they decreed in favour of 
<he duplicate which had not been obliterated, without engrafting 
upon it any cf the intended alterations. Ih the cafe cited from 
Com. Dig, it does not appear whether the wiirfufafequent to the 
revocation of .two truftees* and appointment of two new truflecs, 
were re-eacecuted according to the ftatiite cf frauds or not; coiv 
fequendy it ainnoi be inferred*front thence that merely ftriking 
out the name of one of thr<» truftees without a new execution of 
the will is only a revocation pro tanto.; for if the will fubfoquent 
to the revocation anU appointmkihwere re-executed according lo 
the ftatotc of frauds, moft clearly the old will was from that mo- 
inent anQulkd^ and a hew one created. If indeed there be two 
diftind devifes to different perfons m onh will,, and the tefoaror 
afterwards revoke on© of them, it is not eofilended thatJh woidd 
alfo revoke the Ollier s fuch devifes being as eodrely independent 
of^ other as two fdifferem wills (e)- But if a man devife: the 
fame eftate to tvsro petfons, and afterwas^ nevoke that devife m 
to one, fuck revocation neceffarily alters the eftate of the other 

(a) See v* Suriitt, 1 ’*•' ***^ dwifii vf •- 

wbere an eiifint of cm*ia V^SSm to • ! copySoId tod»e feA*tt»r*» wife. 
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by enlarging it, and if h can operate at all niuft operate as a new 
gift. Whatever alters either the quantity or quality of the eftatc 
of the devifee muft be confildcred a« a new devife j as if the telia- 
tor after giving by his will an eftatc to jaf. his heirs and alTigns, 
Ihould afterwards (Irikc out the words “ htfeirs and affigw^s” A- 
could not take an cftatefhp life nnlcfe the will were re*exccoted. 
It is alfo material to attend to*the language of the ftafutc of frauds, 
which fpcafeaof the revocation of a will or any tlaufi iheieol, not 
of any part thereof; from whicli it may be inferred that a revo¬ 
cation muft cither be of the vrhole will or of feme claufe thereof: 
and fh*at if any thing be done by the teftatpr amounting to a revo¬ 
cation of any part of a will, it Cannot operate upon Icfs than upon 
the whole claufe to which it relatts. As to the cafe of SnUon v. 
Sutton it'cannot^ Jhis; for the teftatorjn that cafe in fuft 
revoked*nothing, hiaviug devifed all hi{> lauds to truftecs except 
his boufe at Buibt which lie devifed to his wife, he afterwards 
f(V]d his houfc at Batb^ and then ftriick the exception and dcv»fe to 
his wife out of his will: but ihc intereft of the devifee was not 
affedlcd, nor was the operation of the remaiwdci of the claufe in 
any degree altered by tbat aift. 

Lord Alvanley Ch. J. I hayf no doubt upon this cafe. A 
revocation by obliteration will have the fame effect which a re- 
^^^tion by atfy other,nicans wiU have, and no more. I lay out 
of the cafe the confideration of the devifees being truftees, for in 
a court of law tlieyi muft be conlidered as joint tenants in fee 
abfolutcly. Now it is argued, that llje revocation ofjthc devife as 
to one devifee makes an alteration in the intereft of the others. 
Bur whatever this alteration be it fe not an aItcration*arrftng from 
a new gift, but merely from a revocation. If the remaining de- 
vifecs were to acquire any eftate which they had not before, fome- 
thing beyond a mere revocation jwoukl be neceffary. If therefore 
the devifees had been tenants in common, Upon the erafure of one 
name the remaining two would take no more than two thirds of 
the eftate. * 

Rooks J, It is rather extraordinary that this point fhoultl, 
now come to be decided for the ftrft time; but though the point 
be new 1 entertain no doubt that the erafure of the name of 
Geottge Smith is to be cnnfidcred as a revoation of the devife/ro 
ta^to only. 

Voi.» nt. ''2 * Chambri. 

u 


CC 

1802. 

L,tk¥Ktva 
And Qihtttt 

Lakkik* 
And Others. 





22 

i8o2 « 

, -Laakiw* 
«»4 Oiclwrc 

V. 

«nd .Otbi«r** 


'CASEYS ,HI,. , 

, ChAM saE' J. It ..-would ;hc, moft .uE^-^^ble; ^ .,4|d^j„tlic 
loteo'tion of 9 . 'lb 

ojii« s aod before wo t^ld eoioe to fiich a docii^d li %»^4<oic- 
ped aOtboritiM to bo aitad praa'^u^ to tbe 0»itt^ta of fra^a; For 
the r^'Oeatio^:,«ii,«$inerMad, :^atid«/rewjcatioaai at 
cotomon law, aiid ftaod* tipon.tfec farfte footiof as.4f tbat. ^tute 
had never paflH, it being jiredri^iona intro¬ 

duced by that ftatute fljpuM not eas^ad to tbofe ievc^i^ Tbe 
only argument of any weight w^tch cas^^^ i#, that the 

remaining deyifees take a larger Intereii, But that argument does 
nor apply here j fbr, the devifees being joint tenants are feized 
J>er my e/ ptr tout; and if one joiot tenant die i« the life of the 
teftator the. other joint tenant takea the Whole of the eftate, though 
it never veiled in hipn doting the life of jhe tef|ator, the reafon 
of which , is that the ©ri^al devife is .fnfficient to pafs the wh61c 
Inteieil:. The cafe of a tenant in comsmn is indeed different, ^ 
bating only feifi^ of an undivided moiety. Tlie e#ea of this 4«a 
of chliteration^ as it appears to me» js^to take away that from 
O. Stniib which the teftator at htA intended to give him. I can¬ 
not entertein a doubt upon tbe fuhje^ l and indeed the authorities 
oited^are olfOiBe way'(if). '- 

.{lo) VertifiMte wW 'not prefWdi cdfe wit ^iitedydM»:|'^|||yw 


F^b. 5 th. 


Dos €x dim- Walker v , StSvenson. 


nj-Mis was an application to ftay proceedings in an aftion 
^ of eje^ment, until the polls of a fprater ejefttnent were 
paid. 

It appeared that the leffor of the Plaintiff had Wmght a for¬ 
mer ejeSment in .this Court, y^on which lie had recovered and 
rcOetved the cofts t that the Bi?^hdant then brought another ejeu^* 
meat in th-e Xjing** and recovj^hed,^ had ,aot received the 
coftsj after whic|i dte lefe the Jiaintiff hro 
cjeflihent.-' ‘ .-i'' .; 

Seijtf ^ ajpf4fcatloi],"at^ in^fted, that al¬ 

though the Co«Tt|will hot, i^ar a .perfort who h«i Tailed dnoe ds 
leffor of thij 'nai|LtiC''td hfipg i iiiwEid.4ge^ment-whhW.ps^i^ 
the cofta of the fuit^ yef' thPt, ,^e :i^e, Iftd not apply to a iecottd 


ejt^meut 


Ej.Omeat in 
C.B nnv! ver- 
di£l iof the 
And 

cclttpAid by 
DeUndant, 
whf> !h<n 
btoughc an 
eject on vnt in 
A. £. for 
the fame prts- 
jotites and' 
recatrered, 
but wai not 
paid his cults; 

Hod now a 
third t jeO- 
ineni beihg 
ccmineoCed 
here, by the 
Plaintie' in 
tbe firit ejeOi* 
jnent, the i 

jCourt flayed'' % ^ % , ' > ■ " , ■'■■•, 

yroceeditiga y4yinaDt)OF.&e Wflt £^iid a. 

t; ’ ' S 
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^e 6 :aieiit bricni^t a ^l»o bad Iwi^yc f^led w A - 

■ awi, ■'irod'Wbb thttwfore' is;''not t©''co»fi^«K^ 
bintTblTan a^oi*."''' -.k- 
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Cdiirr/tbbugbt tbit tbe the a« 

well to cafes wbere a p^ribn Imprdpj^l^^cdea^^^^ as 

where be itopjpoperiy brings one, and 5 ^ 
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l(rt') The priflice of iie CdarttW J&naV 
Sineh and Cemmn Pitat^0 Q»yis^ prao^ 
ceediags jn aOidns of qe^mvnt till, pay« 
meat of the caft«‘^ a forinclrejiretflM^t da 
#he fame* title correfponds. See tiie eafe« 
colle&ed Hulifietf, Law of Coils from p, 4^ 5. 
to 4^, And indeed where the We tiiiit 
is in ifftte. the abdee praifiSAe pnsvailii 
though the ejeflment he for t^iferent landa 
in n dUferetit county* and a new Defendant 
bh added - Kmt Ji At^d v. and An< 
other, 6 Ttm Rtf» 740, a^d ihpttgh Ahe 
former rjeAmen't was brought by the father 
of die iedor of the Piainthffngiainft the f»> 
ther of the Defendant. Dp# 

'i^rm *R^, fi45>* the jirtflice of the 


[ bi»d ^Cdti'tW ■’*• ,to' fliaytng! proetedfa^tv in 
other ndwnt hy the fajne plalntJffifor the 
fame caufe, feero# to, differ;th«a fat, that 
therCdan of K, ’Jj, fti/f' ptoceedinga'tiM 

adUoh' are paid 
. Wl^ewyer Ihh PlitntiCV prowediaga ap¬ 
pear to be rexatfoni,'hat the Court, of 
C. >. netasr interfere* uarefs the merite 
pf die Mfe have, beep Vied in til! f>ener 

a^ion. , Stm v, a TMtm 

Pip. yia. JhhaAaa v. DragdoM, and 
«grVA*sMA,d Ttm Xtff. 5f»,"0. 
-.' for .a^P. 

(TimiA,- t D/.' 809.' and Chair ». "Dairm, 

Aihfd 

Dn^al'a Lite of CoiUr p, 463. to 4fip. 
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♦jpBig was an aaien ^jn two policies of bAirance on goods at Wa^Se 
twenty guineasciri?L In one of the poii4<» th^i nfk^ w 
deicfibed at and'frotn ^/^au Cuip^ycueby^ and. at’ and frojcn "i/tAdfipjiom 
<^imppdcby 40 Shijj or yeffel, caffed 'La Pura y ,0 

arid in the th”goods 7 iii 

febpoptsr £ti Pnra ^ from MAgati to 

^Itb A licence ^roro the Gov^or of iSr^te, 'and back 
in the iame i4;p of any other tb!p or 4ios.*» 

eemor « dpdvhWng arm^d hr thjtt pprt PMuieiranal* 

coom out. J0» wWh the, gpodt weteif^'ftirrehf pmpofe of being rdn aS ^ 

^f,«S,ge<^ in^ the-dpmw;^ mtpn, ft goed.\SSSSeW « 

SS^n’i^-trat not drftH^d by an aremm. thsf. fetL •• a W 

,«iMl’hoWe-«»wi^:hy,Beu»ih,.|a5ifoaijeneni)ie»'4)f»«rt-:^rl:^ 
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x:jo 2 . The rifjk in both pol^s^ dcfcAfeed aa to. eiijdure 
M^T-TTil the, | 2 ;ocds until the .feiiTtc flicuW;be dif^Jsrged ,and 
a <w o h.fs In ihc count upon the firft policy it was ayerretl, that, ^p.cida to 
Foi l s. the am(^nt ,infurc4 wet"®. the faid ijiip td he 

catried ‘from A>^» Upon |hc voyage afoffjiaid, ‘* tho jfakl fliip or 
vcfihl then and there b^ing %enfed for ilwt purpofe}” and" in the 
count upon the feeond,pplw;y,: ” that tiie was 

iicenfed. as in the faid policy of affuranc^ mentioned;,* 1 The Jots 
in both counts was ftated iri 'the farne atahper, W«, ;tbat before 
the iivid* goods were difeharged or fafely landed they were “. in a 
forcible and hoftUe manner feized, captured, taken* and carried 
away by certain perfpns then being aj comity and open War with 
our Lord.the King to the Plaintiffs unknown.” ^ 

At the trial before Lord Jtlvanley'Oh. J., GmUhall Sittings 
after laft Michaelmas Term, it was admitted that the Bpanlfb veflT^l 
La furay Umpia was duly licenfed for the voyage in qdeftion by 
the Governor of the Bahama Iflands purfuant to bis Majefly s 
inftm£tions to the faid Governor, but that no licence was granted 
by, the Spdniftj government or any other perfop on their behalf; 
that the* faid vefTel was loaded with th6 goods mentioned in the 
detlalfetion and biUs of lading ji that La Puray Lywyim failed on 
the voyage in queftioti from the Bahama liQands on the 21 ft J^rU 
iSooi and on the 30th of the •fame month arrived at, a port near 
Cdmpeachy^ and put the goods into a launch with a view of rtm- 
ing them afhqre at in the night, which goods were 

afterwards foized in their palffge to Campm^hy by two Spani/b 
. government brigs, the landing the fame heing'iltegal by the re¬ 
venue laws oY Bpaitty atjd were Wholly loft to the plaintiffs. 

It was proved,, that, all Spanijb vcfiela laden ym^*Britifb mer¬ 
chandize trading to the Spaff^ main are by the laws Hable 

to cpnfifcation; that at Gampeaeby thofe daws, are enforced 
more ftci^lly than in other parts, of the maihv^ that,the 

ufual method of .r.C9rrying on this jfmt of trade KekLomp^aeby W 
for the veffeis die oS' the coaft as near lo the pt»^ 
peachy as can bcvdooe with fafety* and there th make fighalfe for 
the launches to <|pi»e off from ftiorc j bpt tHH in fome-cafea the 
veffeis do ventufe to fwl dire^if into the: pCwrt itfidjf J ^d thitt 
the launch'ih which'ihe'lgopds Werewt’;th)<is'^i|MS';pf 

felzure had .put ^, ffon? ■ ' 

His Loidfhip dirfeded the they feoidd he of Opinion 
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that ihe trade was condu€ted in the prefcnt cafe in one of the 
ufual rnodee (tf), to find'a vcrdia for the PlaintifF, which they 
accordingly did. 

WUrtams Serjt, on a former day obtained a rule to ih^ew caufc 
why this Verdid: {hould.not be fet afide and a new trial be hadj, 
firft on the ground that the averment in the declaration that the 
goods were^ captuted in a forcible rfhd bofiile manner by the 
ICrng’s enemies was not Yuppbried by the evidence, and fecondly 
that as the licence of the Britijb Governor at Naffau was confined 
to the Spantjh Ihip, the goods were nor protedcd by the licence 
from BtUiJh capture when on board the launch, and confequcni- 
ly the rifk at that time was‘rnatenally diiferent from that infured 
againfl:.* , ^ 

^ Whep the dafe came oh the Court feeriied to think that the 
latter objeftioh was not of any weight, but intimated a llrong 
opinion that the former objedion muft prevail, and recommended 
the Plaintiffs to eonfent to a new trial, and in the mean time 
amend the declaration. 

Shepherd and Vaughan Serjts. for the Plaintifis, expreffed their 
willingnefs to accede to this propofal on payment of the cofts 1^ the 
Defendant; but the payment of cofts being reMed, they contended 
that the averment in thp declaration was fufficiently proved by the 
evidence, fince it appeared that the goods were feized by peifons 
being enetnies of t.he King in a fituation which rendered them the 
fubjeft of prize j that although it appeared that the goods were 
contraband by the laws of Spain^ it was not cxprefsly ftated in the 
admiflions that they were feized for that reafon, and that unlefs 
that circumftance were diftindly made emt the feizure of Britijh 
goods by Spmijh veffels rttuft be taken to be a feizure jure beWt, 

The Court however retaining their former opinion declared that 
the new trial ought to be granted without payment of cofts; and 
ebamhre J; added, that he had no hefitation in ftating, that in his 
opinion the Plaintiffs might to h,ave been nonfuited, becaufe the 
evidence produced did not fupport the averment of lofs in the de- 
claratiort. 

Rule abfolute. 
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(») S«is V. Tbt Bsfchmrgt Widen that goods were f rote^ed by the 
Jitrantt Ca^fant, ante, vot. a. p. 4V>. anJ policy while on bond publit: lighters cin- 
Rntkt* V. Vjw handeti JjptreMci Cmpavf, ployed to Uad them ureal coeife ol 
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CASES IN HILARY TEAM 

Nx\TttANiEi. Taynton., AdjxunlftratQr, -of John 
H ANNAY deceafed * 0 * Ramsay Hannay. 

ASSUMPSIT, The declaration began thus; “ Ramfay Hannay 
late of Wejlmii^er.^ was attached to ahfwer Nathaniel 
Tayniony adiiiiniftrator of all and Angular the goode^ ohattels, and 
credits yobn Ypecially appoiryted admtnilirator thereof 

with the will annexed according to the force and effe£l of an aO: 
palled in the 38th year of the reign of his prefent Majefty, and 
alfo by a decree and decretal order of the High Court of Chancery 
of our Sovereign Lord the King, 'holdcn at We(lminjler in the 
county of Middlefexy made in a certain caufe inllitutcd in the faid 
Court by one Thomas Rainsjord and yaue his wife,againft the faid 
Nathaniel and Joh^one Hannajy Richard Hnyy and h^ary his 
wife,^ and whilft the faid caufe was depending in the faid Court 
of the Chancery of our faid Lord the King, to wit, on Tbur/day 
the 21 ft day of March in the 39th year of the reign of our faid 
Lord the King at Wcjlminflcr in the faid county of Middle/cx, fpe?- 
cially appointed to colle£l and get in the outftanding debts and 
effe6:t of the faid yohn Hannay according to the force and elFeft 
of the faid adi, as by the faid decree and decretal order duly en¬ 
rolled by the faid Court of Chancery of our faid Lord the King at 
W0minjler in the faid county of Middlejexy and now -there re¬ 
maining, relation being thereunto had, will amongft other things 
more fully and at large appear, of a plea of trefpafs on the 
cafe, and whereupon the faid Nathaniel adminiftfator as aforefaid 
and authorifdd as aforefaid complains For that whereas,” Csfc. 
The declaration contained counts for money had and received, 
money lent and advanced, raohey paid, laid out, and expended, 
and upon an account lllated in thb lifetime of the teftator, alfo a 
count upon an account ftated with the PUintiiF, ** adminiftrator 
as aforefaid and authprifed as aforefaid,” and another for intereft 
upon monies due or owing to the FlaintxiF, ad^miniftrator as afore¬ 
faid and authorifed as aforefaid,” forborn'by him adminiftrator as 
aforefaid and authoriled as aforefaid.” The breach to the above 
counts was in thefe lyords : Yet the laid Ramfay not regarding 
his aforefaid feveral ^romifes and undermkings fo made by hint 
in this behalf as aforefaid, but contriving and fraudulently inteod- 
xng craftily* and fubtijfly to deceive and defraud the fa|d in- 
his lifetime, an4 the :^d Natbaml adminiftramr as afore&u} and 

authorifed 
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authorlAsd ,as aforelatd fincfc his death .in this rerpedlt, hath net yet 
paid tbd laid feveral ftnns W aioney ot any part thereof to the faid 
in his lifetime, or to the faid Nathaniel fince his deceaie (to 
which faid Nathaniel letters of adminiilratiou of the goods, 
chattels^ and credits of the faid yobn were according to the force 
and eEe£l of an afl: pafTed in the 38th year of the reign of his 
prefent Majcfty hy yobn by divine Prdvidence Archbifhop of Gan-^ 
terbury^ primate of all Mngland and MerropoUtan in due form of 
law granted, to wit, at Weflminjler. aforefaid in the county aforc- 
f*id,.on the 8th day of DecefAber 1798, and which faid Nathaniel 
was by a decree and decretal order" of the High Court of Chan¬ 
cery of our Sovereign Lord the King, holdcn at Wejlminjler in the 
faid comity of Middlefex^ made in a certain caufe inftituted by 
one Tbqmas RSmsford and yanehn wife againll the faid Naiba- 
niel^ yobnjlohe Hannay^ Richard Nay and Mary his wife, and 
whiUl the faid cauie was depending in the faid Court of Chancery, 
to wit, on the aid day^ of March in the 39th year of the reign of 
the now Kirrg, at Wejlminjler^ in the faid county of Middlefex^ 
fpecially appointed to colled: and get in the outdanding perfonal 
edate of the faid John Hannay^ according to the force andj^jpfied; 
of the faid a£l as by the faid decree and decretal^ order duly in- 
rolled in the faid High Court of Chancery at Wejlminjler aforefaid 
in the county aforefaid, and now there remaining, relation being 
thereunto* bad will more fully and at large appear) or to either of 
them, although fo to do he the laid Ramfay was requeded by the 
laid yobn in his lifetime and by the faid Nathaniel Inice his death 
afterwards, to wit, ©n the faid iddaj’ of Auguji 1-800 a/orefaid, and 
often afterwards, to wit, at Wcjtminflcr aforefaid, nor did he pay the 
fame or any part thereof to yohnjone Hannay^ to whom probate of 
the will of the faid yobn was by due authority granted, and which 
faid yobnjlone Hannay at the time of the granting of the faid letters 
of adminidration of the goods, chattels, and credits of the faid yohtt 
Hannay to the faid NatbapieU was and ftiU is reftding out of the 
jurifcridibn of his Majefty’s Courts of Law and Equity in that part 
of Great Britain commonly called England, and cut of England 
aforefaid, and which faid yobtifione Hannay was at the time of the 
comtriencement of this fait refiding out of the jurirdidtion of hU 
Majelly’s Courts of Law and Equity in that part of Great Britain 
commonly callfed England^ and out of England aforefaid^but be 
do this hath hitherto wholly refufed and ftill itfufe^: wherefore the 
Ciix&Natbaniel^ adminlftrator as afofeftiid fayl, hte is injured and hath 
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CASES IN HILARY TERM 

fuflamed damage to tbe value of Joo/. And therefore he brings his 
I’uit, EsV. And the faid Nathaniel in faitli, that the faid decree 
and dfcreral order is in full force and effc-St not in any wife reverfed, 
antiullc-cl, let afide, oi;reJKJered void. And he brings here into 
Court the letters of adminiftraiion of tli§ faid yobn^ which fuiE- 
cienriy prove to the Court here the granting thereof in form afore- 
faid, the dare whereof is^ort the day and year in that behalf men¬ 
tioned.” ^ 

The plaintiff craved oyer of tlje letters of admitullration, which 
being accordingly fet out, appeared to be in the form prelclibed 
by the Star. 38 Geo. 3. e. 87. He then pleaded, ift, Non ajfump- 
fit; adly, that yobnjlone Ifannay was'not at the time of the com¬ 
mencement of the fuit redding cut of Englanii ; 3dly, a*fet-ofI‘; 
upon which three pleas ilTucs were joined, Eourthly, he pleaded 
“ l!»ar the fdd yobnjlone Hannay on the 18th day yuly in the 
year of our Lord iBoi, at TViJtminJter aforelaid in the faid county^ 
died.” 

4 

To this laft plea the Plaintiff demurred generally, and the De¬ 
fendant joined in demurrer. 

Onjloiv Serjt. in fupport*of the demurrer. This queftion de¬ 
pends upon the-coiiftrudlipn of 38 Geo, 3. c. 87. and tlie decree of 
the Court of Chancery founded thereuporv That a£l after repit- 
ing that the laws then exifting were not fiifficient to enforce a 
fpeedy diftribution of the aflets of deceafed perfons where the 
executor to whom probate of the will had been granted was out 
of the JurUdiHion of his Majefty’s Courts, of L^aw and Equity, 
provides that where fuch executor fhall refide out ot the jurifdic- 
tion of fuch Courts, the Eccleliaftical Court may on the applica¬ 
tion of any creditor, next of kin or legatee, grant tO any perfon 
named on their bebalf fpccial adminiftration for. tha purpofe of 
being made a party to a bill in equity to be exhibited againfl him, 
and to carry the decree into effcfk but no farther. The 4th fe£lion 
ena^l:s that the Court of Equity in which fuch fuit fliall be de¬ 
pending may appoint any perfon to collect the debts due to the 
efiate and give difeharges for the fame. The fifth fcGion con¬ 
tains this provifo, “.Ihat if the executor capable of adling as fuch 
(hall return to-4ind refide within the jurifdi£lion of any of the laid 
Courts pending fuch fuit, fuch cxecutof (hall be made party to 
fuch fuit, Jind> the cofts incurred by granting fuch adminifiratioti 
and by proceeding ip fuch fuit againft fuch adminiiftrator, Ihall be 
paid by fuch pcri'ofl or -out of fuch fund as the Court where fuch 

13 fuit 
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fult iij dcpctidiog riial} djlHbi!l, N6*jy itie prefenc P)alritiflr. having 
been appointed admiaiftfafor by the Ecclefiafiicil Court and col- 
ledor of the debts due to the teftatbr tibdef a decree of the Court jof 
Chancery, nothing is difclofed by the plea *10 prevent hinv from 
proceeding ia this fuit. * It appears from the provifo iti the 5th 
fe4Hon, that the Eegiflature did not intend ttiat the fpeelai ad* 
miniftration* fliould ceat^ imrnediaiely «pon the return of the 
pxeicutor; for if that authority were to ceate on that event 
happepiug, it would be uhnccied'ary for the execute!* to, be 
made a party to the fuit in Equity; and if the authority does 
not ceafe immediately upon .the return of the original ekecutor, 
neither will it ceafe upon the death of fuch executor. Upon the 
death or returi\ of the executor the authority of the fpecial ad- 
mini.'lrator becomes voidable, but it cannot be afitually avoided 
without obtaining a reverfai of the decree of the Court of Equity, 
a*Kl pofTibly the Court of liqu'uy might refufc to reverfe the decree 
without obliging thoft who applied for fuch reverfarto pay the 
cofts incurred or bring the fund into Court. 

Bayley Serjt. conirk The authority derived under this ad of Par¬ 
liament is a temporary admimidration granted for fpecial piirpofes* 
i a I when thofc purpofes ceafe, the authority is not merely voida¬ 
ble* but void,* If an ^executor refidept out of the kingdom never 
prove the; will, and adminiftration be granted to one durante ahfeh- 
tui of fuch executor, upon the return df the executor the adminif- 
tratlon becomes void. Slater -v. May^ 2'Lord 1071, So 

where adminiftr.ftion is granted durante mmoH aiate^ if pending the 
adiion the minor comes of age it mray be pleaded in bw puis darrein 
continuance. Major v. Pecl:^ i Lutw. 3;j8. In cafe of the death of 
the executor a fortiori the above rule muft prevail, for if he leave a 
will and appoint an executor relident within the kingdom, that exe¬ 
cutor becomes the legal reprefentative of the lirft teflator; and if no 
executor be nominated, adminiftrationVe bonis non may be taken out. 
If an adminiftrafor durante abfentiA of the executor who has not 
proved the will file a bill in equity or commence an adiion at law. 
It is clear that upon the death of the cxeciitor fuch fuit will 
abate, and if it had been the intention of the Lcgiflamre’that fiieh 
fuits commenced by an adminifiratbr appointed under-tBe ftsitutc 
on acepunt of the ^bfence of an executor who has proved fboitld 
not abatt^ it is .r.0^fbnxble to fuppoie that fome pfowfion would 
have bcei^i introduce^, to, pUt both cafes upon the fame footing. '* 
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'h&td Alv.ahlex Cb* J. On the conBder^tton, whiefi 1 
can heilovir upon this pife I ani of opinion that the power derived 
under this adl of jparliarnem and the decree of the Court of Chan¬ 
cery muft from the ntture of the cafe be held to be determined by 
the death of the eicecutor 4 oh which eiieni a new right accrued 
'tO 'fome other perfort t© ta|ce out adminiilration cither as neitt of 
kin to the original ‘teftator, or as executor of the deebafed execu¬ 
tor. 1 do not think that the a<% ^f .ParUament haa gone, far 
enqpglrto confer any right upon the fpecial adnrinlftrator,^ after 
the caufes have ceafed for which the adnrtiniftration was granted. 
The objc<ft of thofe who introduced*^this aQ: was to remedy the 
inconvenience arlfing from the Ecdefiaftical Courts not thinking 
themrelves aethovlfed to grant a new adminiilratioq where probate 
had been once granted and tbe executor was gone abroad. The 
conlequence-of this defedt in their authority was that ^there was 
no perfoii exiting Within the Jurifdidlion of the Courts of Law or 
Equity duly authorifed to appear or to colled the debts, as there 
was in thofe cafes where adminiffration was granted durante ahfen^ 
fid of an executor who had never proved the will. It never was 
fuppofed that a Court of Equity had any power, before any futc 
commenced againil the executor, to appoint a perfon to colled the 
debts of the teftator.: but w^en once a perfon capable of fuftain- 
ing the ebarader of legal reprefentaiive was brought into a Court 
of Equity, that 'Court in cafe of his infolvency or mifeondud 
•would appoint another perfon tb manage the affairs of the (eftator, ' 
and compel the legal reprefentatiye to permit fuclf perfon to fue in 
•his name: but even in that cafe the perfon fo appointed could 
never be empowered to fue in his own name. Thjs being the 
cafe, if an executor to whom probate had been granted went 
abroad, nothing could ^be done.: the Court of Equity could enter¬ 
tain no firit, there being no perfon to ftand m the fituation of the 
teftator, and the Bcciefiadicai Court could not grant adminiftration. 
ad ctdligeiidaStma, TKIe ad of P^riiament after reciting, this griev¬ 
ance-authortfes the Spiritual -Court to grant iTpecial letters of ad- 
miniftratioxi in the feirin there fet,fqrth4 froas the wprds pif. which 
letters wC mtift leai^i the authority-of the adminiftrator. /Now by 
’theletters bf^dmih^ratlpa It appears that be .b condituted ad**. 
*m|nlilrator for thefpufpofe of bong made a plntyltw a hill I4 
eqpity tb be inhibited againft him, ind to qury the decree into 
efied^ ** bttt: no further -or oiher#^ fo that ai^ority ic 

' Iperiaily' 
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that by virtue of the fourih fe^io^ <91^ .t^> a^ 'thejl? 14 pti.fi^ being TatT^ 
futh admiififtrator is appointed by the Court of Equity to^cdlle^St 
<the debts ; ahd t^at the authprity under that appointment ftill 
fublifts. Blit how long is the iuit in equity to continue I and 
how ioiig li the colIe<£lQr to a ^4 itiis^nfwered that the a€k has 
provided, that upon thd return of the, executor he may be made 
a party to the 4 nt in equity, and may obtain a rcyerfal of the ap- 
•pt^ntment. ^lit it feems to me that the moment the executor 
becomes amefnable to the Court he not only may but muft be 
made a party to the fuit, and that until he be, the caufe imift, ftand 
11111, and there tnuft be an end of the collet^ioa of the debts. For 
a Court of Equity to authorife a perfon to cpUeA the debts of a 
teftator in the room of the real reprefentative, when that repre- 
fentative Is capable of bet rig brought before the Court, and yet is 
not brought before the Court, wotdd be a proceediiig altc^ether 
unheard of, and would be infnnging on his legal rights. He 
might take otit probate of the will^ and thereby at once fuperiede 
the authority of the fpeciai adminlftrator and colledlof. The true 
eonliru^lion of the a^ ask feems to me is this, that where the 
real reprefentative is beyond the jurirdi£tion of the Court of Chan- 
eery and incapable of voting for hirnfelf a power is given to fublli- 
tutc another perfon during his ah&tice; hut the moment fuch rrpre- 
fentative is capable of doing his ow/j duty,, or that in cenfequence 
of his death anjr other perfon becomes entitled to’perform that 
duty in his ftead by taking out admiqiftrstion, all the inconveni¬ 
ence which it was die of the a^ to provide, againft is at an 

end: and eoofcquently the power which was given to the Ipecfal 
adminiftratof during the abfence of the executor Is done awaj^ 

Though I cOuld have wifoed that the a£l had gone farther and 
authorifed the fpeciai admimforator to a^ until a new adminiftra- 
tion bad bben taken out, yet uqdw the ternas of this of Paiv 
liament ieamnot ^nd that^we are authorifed to eattend the power 
•of the fpedar adminittrator, fince by fo doing we ihould eo^ble 
him to collet ilf the debts which It belongs to the new rtprefem- 
tatlve to collittik, before the latter could have an opp«0«fo!ty of 
imhlfting hitrifclf withi iho pw^wr ai;nhorlty* The of «Pa#li*- 
ment ptoVldes orily^ for a fp^il cafe f an^ the i^medx that ai^ 
perfon capable of kdtkig as repreientative eoc^ whhin the jurlllk 
diaiion Of did Cdurtis of Law and 'Equity the power ccalis; and 

>. ' the 
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1802. the Court of Equity will not priced in. ^ fuit aptil lie he.m 24 e 
a party. Under the circuthftancesofithiscafe theCoutt.of Eq^Mlty 
lUiT A probably would fupei-(^dc the power given to the Plaintiff. If 
the next of kin to the original teftator were to refufe p take out 
adminiftration, the Spiritual Court would grant adniiniffration ad 
colligcnda bona; but this ij=? only done upon the refufal pf. the - 
party entitled; and the authority ia fuclp cafe would npt be de¬ 
rived from the Court of Chancery but from the Spiritual Court, 
Upon the whole I am of Opinion that the adminiilration is at an 
end, and that the prefent I’laintiff cannot maintain the a£lioa in 
his own name. *• 

Rooke J. This is a queffion on the conftruflion a new 
aSt of Parliaroent, and it is with confiderable diffidance I entertain 
an opinion different from that of my Lord on the interpretation 
to he pnt upon that a£ti efpecially when I confider hi§ long ex¬ 
perience in a Court of Equity. As this is a new cafe 1 think the 
beft couffe which we can purfue is to aclopt that conftrudion 
whicli will moft effentially piiotnote the ends of juftice. The ob-: 
jedion is taken not by the executor^ nor by any perfon having a 
right in Coofequence of his death, but by a .debtor only, who is at 
all events ahfwerable to the eftate of the dcceafed teftator. The 

e 

perfon who now fues, does it under a fpeeial authority granted to 
him by virtue of the adl of Parliament, and is entirely under the 
coutrol of the Court of Equity^by which he is appointed colledor, 
and to which'be i« accountable for every flep of his proceedings. 
Though on the death of the executor a new right accrues, yet 
until that light be completed and reduced into effetS, I think the 
Ipecial authority granted to the Plaintiff ought to continue in 
1 ‘orce. Let us fee what this fpecial adminiftration is. The Plain¬ 
tiff is appointed adminiftrator for*the purpofe of becoming a party 
to the bill in Equity and of carrying the decree into execution but 
no further. The adniiniftration therefore is confided to him: and 
during the ahfence ot the executor, while livit^gt he certainly 
could colleft the effefks by fuing ia a tburt pf Law apd his dtJe 
would be there recognized. Now the Legiflature haye forefeen 
pne cafe and provided for it, was. the return of the executor p in 
which event the fu|t in Equity dpcs,.nQf abate ,h,ut executor is 
pttly to be made %party, to it,, Then'fliall, we 
fttvtdipn on the a£ia« to fay, ^aLiO;COnfcqucnce .of;,die,death pf 
the executor the prefent fuit h abated and that the, aaipa ihuff he 
, . 10 bep'un 
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begiio ifc iww by rite &«w|r^re&otittve* Asi tbe fBitln F.<|uUy 
does hot abate upon Che return the exectlitor I think we are 
warranted in laying that it continues tintil the appointment of a 
new reprefentative ootwithftanding the dcath^of the executor. If 
this conftru^tion be not jput upon the a€t great inconvenience 
may cnfoe. Suppofe the executor to die iit {a<iia and no inteiii- 
gence to airriw in England of his death till fix months afterwards; 
if all the intermediate a^is of the fpecial admioifirator are to be 
fet afide great confufion will follow, I am therefore of opinion 
that the authority of the Piaintlff, though it became voidable by 
the death of the executor, was not rendered adiualiy void. 

Chambre J. I entirely ^concur with my brother Roohe in 
thinking that the plea is bad, and that the Plaintifi' is entitled to 
juflgraenj, and F will ^dd that I have no great difiiculry in form¬ 
ing this opinion. This hQl of Parliament was terminiy made for 
very benefidlal purpofes, but many of its provifions bare been 
framed with a very fliort-lighted view of legal confequences: of 
tins I could pcnnt out many infiaoces, but it is nt>C neceifary in 
the prefent cafe. The fpecial admkiiftrauon in the. prelent cafe 
has been compared to other limited adminiftrations; which how¬ 
ever appear to me to be of a very dtifereat fort. Where adminis¬ 
tration is granted darantf abfiMia^ or duranie mmoritatf:, it expires 
by the terms of the authority upon the executor returning or 
coming oi^age: and if we could find that the Legiflature had pre- 
ferihed arty exprefs limitation in the prefent infiance by the terms 
in which the authority is diredled to be granted, we (hould be 
bound to abide by the expreflions of the llatntc- But I think 
that the intention of the Legiflature was not to limit the authority 
to the return or death df the executor: and certainly I am not 
inclined by argument from analogy to narrow the beneficial ef- 
fe6:s of this asift, but on the contrary where the conftru£lion is 
doubtful I thoiild rather be difpofcd to enlarge them. Great in¬ 
convenience might arife.from the conftru^oa contended for by 
the Defendant. And though, when all the parties , are reiideoc in 
England^ thete Inconveniences may be eafily remedied by taking 
out adminiftrariott, yet other caBfes might give rife to great ehabaf- 
IraSment, and the pwfTcnt afl^?rds a ftriking ihftance ibU fort, 
tt is f«d that 4i«9d in btK v us^der #hat 

circumflaneds, ahd Aether he a will and ej^qttited an extr* 

cdtt3^,dded'^''appek,'''' '''*1111 thitfe clmi»ifiaiic«^'«an be'.efeertw'^-' 
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ed» and the will of the deceased exeetttor provedy cti* adealatftrm* 
tion to the original teftitor talccn out, all proceeding# to do jiiftice 
to the creditor# mtift bh fufpended, and two jrear# may ekpfe be¬ 
fore any thing c#n ^be donc« This i# a limited adminiftration, 
and the nature of the liraitatioii muft be colleaed from the, form 
of the letter# of adminiftration which the aft prefcribcs. Now 
the letters take no ooticc^of the Courts of I.aw, but direft that 
the party (hall be adroiniftrator for the purpofe of becoming a 
party to a fuit in equity and of carrying the decree in that luit 
into effeft, and no further or otherwife. The authority is Hmited 
and ftriftly limited. The party therefore is not a general adminif- 
trator of the effefts, but is only an'adminiftrator for the purpofes 
of the fuit in equity: yet being created by the aft admihiftrator 
for the, purpofe# of the fuit he is admtniftrator^during 4be fuit, 
and i# to do every thing neceffary to give effeft to the fuit. Then 
what has the Court of Equity direfted him to do ? The declara¬ 
tion, fay® that he i# appointed to collcft and get in the outftand* 
iog debt#, which implies an authority to bring aftions far them, 
and that authority he bas exercifed in bringing the prefent aftion. 
Tbi® cpnftruftion appears to me to be ftriftly warranted by the 
Utter part of the fifth feftioni which, looking to the arrival of the 
executor and regarding the fpecial admtniftrator not as a fubfti,tute 
for the executor to all intents, but merely for the purpofes of the 
foit, does-not,fuppofe that fiich arrival would abfolutely fuperfedc 
his authority, but direfts that the executor lhall be made a party 
|o the fuit imequity upon which the authority of the adminiftra- 
tpr would ceafci And though no provifion is made in this fec- 
tion in cafe of the death of the executor, y# I fhould think that 
Upor^ .his death without a will, if any perfqn Ihould take out a 
general adminiftration as next of kin to the original teftator, or in 
cafe of his having made a will and that will being proved by any 
perfpn capable of afting as executor, fuch adminiftrator or execu- 
tor might apply to be made a party fo the fuit in equity, and it 
would be matter of courfe for the Court of Equity to put an end 
to the authority ofithe fpecial adminifti^atoi:. But though I thir^ 
that a Court of Equity thefe circumftances would be autho- 
rifed by analogy toi; adopt tbk line ofeohduft, it is unncccOkry fcw: 
roe to give an exf^cis opinion npoil that pbittt. I'lafce ,rt to be 
clear that the Plaintiff muft be conlidbfed a# durii^ 

t^,;c^daha)i<;e^ofi'the' fuU'in unfff -tBrnh h ai-'' 
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-dorte ^itber by ibc qooit of Chtooorjr or fim EectefMiftiaa Court itoa. 
to dttermine his authority. In this cafe nortimg lias been done. 

Under thefe circumftances therefore I am of opiqioa that the iu- 
thority of the Plaintid* remains, and that ^udgmeut ought to be 
given in his favour. 

, Judgment for the FJaimiff. 


Morck and Another ns, Abei.. •' 
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'Jpiiis was an a<aion on a policy of infurance efie^ied oq the i6ch ^ fareisaer 
July 1797 goods on board the 'Juliana Maria, warranted cowbirk 
Darn'hiUi^ and properly, « at and from Jirngal and all and every 
J^ort or*place wherefoever and whatfoever, as well on the other fide "^’7f'„f*.**’ 
as at and on this fide the Cape of Qood Hope, in port and at fea. in *■’*'*"» 

* ^ 1 • voyage be m 

ill places and at all times, with liberty to toueb, flay, and trade, load cooimw"- 
and unload and reload; at alUnd Iny of the faid ports and places, 
until theIhip’sarrival e^lCopenbagen:* The declaraiioa alleged that 
the cargo was put on board at Cakuttu in Benged, that the Plain- fSed'u ‘ef' 
tiffs were mterefted, and that the fliip and cargo tvere afterwards *. Damjh Oiip 
captured “ by certain then enemies of our I-ord the King,” 

The caufe *as tried‘before Lord Ahaanky Cfa. J. atche Quild^ 
hall 5 itti«g 8 after^ laft Michaelmas Term, when it appeared that 
the Plaintiffs were fubjei£ls of Denmark and refident in Capea- ‘'*® 

hagen, and the Chip JulioH^ Maria a Dani/h (hip j shat the cargo 
which was the fiflijea: of the prefent infurance was taken on board th"i?<L“a. 
at Calcutta on the March 1797 j and that the Ihip and erfrgo [he c 4 !' 
on the voyage from CahttUa to Copenhagen were captured by the j*‘* '**“ 
FrenJs and condemned as piize. An objedion was taken to the <i 

Plaintiffs* recovery on the ground of its lieing illegal under the 


, provifions of the 13 Car, %, c. iB._/ i. to export goods Irorn Ct;/- 
cutta in any flop not belonging to a liritipi fuhjea: and this oh- 
jedion prevailing the Plaintiffs then infilled that if the exports ion 
from Calcutta were illegal, tite rUk never commenced, and that the 
Plaintiffa therefore were entitled to a return of premium. The 
Jury were dire<a;ed by his X^ordlhip to find a verdi4* for th^ 
Plaintiffs, Hberty being n^erved to the Defendant to move that 
fuch verdifk might be fet afide and a nonfuit be entered. 

Accordtugly a rule <ot that purpeffe havictg been obtained, 
Sh^b^d and "Befi Seijtt. now fliewed caufe. Admiuing the prin¬ 
ciple 
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s$02# ctple laid down'in Vand^ck v. J 9^. that wh^ t 

Dolicy is effeaed to tofurc a trading with an enemf, the contra^ 

Rfl O R CIC d ii**'#*'! A 

and Another jg a complete i^toiatlon of the general iaw of the couotrjr, 

AiTsL. that the affured cannot* recover back hw preminm, ftill that prin¬ 
ciple cannot govern the prefem cafe. Tfic loading the cargo iit- 
/ured at Calcutta by the Plaintiffs was merely a violation of a 
particular law, to which though every Britijh fubjea Is bound to 
pay implicit obedience, yet, as again ft a foreigner, a knowledge of 
that lavJlannot be implied fo as to fubjea him to the fame pe¬ 
nalties for the difobedience of the law which a Britijh fubjea 
would incur. Now the policy in the prefent cafe being efFcaed in 
favour of a Dantjb fubjea and being contrary to the. municipal 
law not of his own country but of Great Br^am^ <i8 certainly not 
an immoral contraa: for though it be immoral in the fubjea of 


any ftate to violate the laws of his own ftate, yet it is not immoral 
in him to violate the local regulations of another ftate. In Van^ 
dyck V. Hewitt Lord Kenyon ohtrrves, “ there is no diftinguiilwng 
this cafe in principle from the common cafe of a fmuggling tran- 
faaion: where the vendor a’flifts the vendee in running the goods 
to evade the liws of the country Ive cannot recover the goods 
tbemfelves or the value of them.” Undoubtedly that pofttion is 
completely eftabtifhed by the cafes of Clugaf v. Pthaluna^ 4 Term 
Kep. 466. and Wcymel v. Read, 5 Term Rep, ^99. But it is to 
be obferved that the principle on which thofe decifions in part 
proceeded was, that where a foreigner affifts in the attempt to 
evade the Brili/h laws, as by packing the goods in a manner con¬ 
venient for fmuggling, he thereby evidenecajjhis knowledge of the 
law which he violates, end cannot therefore avail himfelf of the 
plea of ignorance to which die prefent Plaintiffs arc eatUled, If 
there he any cafe m which the (Sourt will ppefume a party igno¬ 
rant of the law which he has violated for the purpofe of enabling 
him to recover,, they may do fo in thiss for it may wdl be pre- 
fumed that the Plaintiffs were not aware that it was nnlawful to 
export in any oth« tlian a Britijb fhi|<i fi^efeprevious to the foip- 
ment in queftion, fuch a pradice had preyayed and been encou* 
raged: fo much fqthat on the i9lh July 1797, only four tttontbn 
after this cafgo was taken on board, Jhe 37 Geo. 3..<r. at 7. was 
paffed, which aftet reddng the expediency of allowing Ibips be- 
io ffates in amity with this ^country bring goods ifom 
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under rcf^iqiuns tjie prohibition impofcd 

byihemvij^m^ ;y- r■ j- ^ :, ■‘j. 

^yy.'Lord is" no fralfe tb be.ibiiad where 

when ihohcy has h^etTa^Suafly paid by One of tWo; parties to^ the 
other on 'ah hl^gid cbatra^Vi both behTg oimhnr^ an 

adion has been" maiotatned to hecdvea 'hafck agai o.” Hlg Lor4> 
{hip ^dds, ** hiih'd the nton.ey^as pain oh an immoral, though 
an illc^l tontidcraticW :-^ the IskW would not haire en* 

foroed the paymtint of it yet haying been peid k is not agalnft opn- 
fcicnce for the Xiefendant to r etiih in” if the proposition laid down 
by Lord Kinyon be trije Whb?h bt^h parries 
furely it will apply with dduble^fOrcb tb the prefent cafc ;wbere the 
^Plaint^is the* foie offending party 4 for this policy being genej-al 
from Bengal y where the Dtmn have fottlements, to Copenhagen was 
not illegal when effcded, 'thoiigh the fubfequent. illegal ad of 
loading from Calcutta has ^deprived the Plaintiff of his right to re¬ 
cover, ifhc cafe offandych his been diilinguiShed on 

the ground of the Plaintiffs in 4 hat cafe hayii^ vidated the ge~ 
neral law of the cbuntiy, whereas t^ie pnsfent PlalntiS have^ itia 
laid, offended againft a naere murndpal regidatfo^ But the 4d 
of navigation, which was in fad pi^cd agaiaft foi»igiMMrs„aa4 ha« 
formed fo effential j^ groundwork of bur maval ftrengifa, , can hard¬ 
ly be dftemed a ;mere municipal regulation, or wholly unknown 
to foreigners. It is to be ohferved that the prefent Plaintiffs never 
claimed the return of premiumUntil they had failed in tjicir de¬ 
mand-for a total lofs; the Tifo:'therefore waahin before the con- 
trad was aitemptflil to be refdnded,;and the diftiadipn fometimes 


■taken between'contrads Oisecutory aOd executed wU! not help the 
Plaintiffs'’ clairiii The ‘i^owty Boar^eui;Dougin t(£ 8 , 

and Jindrie v, TletcUtry ^ afi^^are dedfive to ffiew 

tbit the Plaintiffs afe ’isbr 'entitled'to recover 5 for in both thofe 
cafos the pofictes being ilibgal ,a.nd the rifkv been run the affured 
■ werb not a1lbwed’'to recbVdr fhe preniiunfi' ■. ^.. / ^ , 

Lord AtirAWt'EV 'Ch * jii Unfortunately this policy was effec¬ 
ted preVio^'to^the jpaffwig 'bf ihe-.3y 3. j 'and though 1 be- 
ileve that before ‘flfo of that: ftanJte thb pr^yifions ctf the 

navigkiOri laws had bSaen'relbxed in pradice rdped to fo- 
' yeignersi ’ 'flH-l’ ih k bf■Lh# •tb#' - entitled to 

recover-if the «3t*efBbk’'xbn'trayeneff;*fiC;:fegtda^^^^ of 

’ "' Vot. ni. ■ L'*'"- ' that 
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that ad. The point however uphn whi|h this cafe comes before 
whether there be any difference between this cafe 
«n4 Another aivd diVmdyck v. ffaeittf Undoubtedly that was a cafe in 
Ajifet. whicl) the trading was,in direa: violation of the common law of 

tliis country, but before tliat decifion took place, many of the dil- 
tinaious wiiich had been taken between immoral and illegal con- 
traas had been confiderabl;^ fhaken; and tlie principle xvljich I think 
inufl: now be extraded from the cafes upon this fuhjca is, that no 
man can^cornc into a Briiijb Court of Jufticc to leek the afliftance 
of the law who founds his claim upon a contravention of the Bri-^ 
tijh law’s. Let us coiifider then what this rolicv is. It is an in« 
furance upon a voyage from any part of Bengal to Copenhagen, 
The underwriter contends, that large as the policy is, IttU it is 
the bufinefs of the affured to take care that hb takes in his*’cargo, 
at fome port in India where he may legally do fo. The af¬ 
fured having loaded at Calcutta^ has not attended to that re-* 
llridion, but has thereby contravened the liavigation a£l. Cap¬ 
ture being one of the Ioffes infured againft, the affured has 
claimed an indemnity upon that ground: to which the Britijh 
underwriter anfwers, you had no right to take in your cargo at a 
Britijh fettlement, and therefore he refufes to pay. The affured 
fets up a diftinftion in his own favour upon the ground of his 
being a foreigner, and urges that although h'e may Iiave^contra¬ 
vened the Britijh laws, he has done fo from ignorance only. But 
even looking at the cafe in this point of view I do not think the 
Fiaintiff is taken out of the general rule applicable^to cafes where 
a party enters into an illegal contra^. . ITie cafe ot Jndree v. 
Fletcher is a very ftrong audiority, for there it was holden that a 
foreigner could not recover back the premium paid on a policy 
which was illegal according to thc^ laws of this country. The 
queflion here is, whether the Plaintiff having contravened the 
Britijb laws, can recover by the aid of thofe laws ? and after con- 
fideration of all the cafes, I am of t>pmion that he cannot recover 
and that the Defendant is entitled to haver a nonfuit entered. 

Rooke J. (tf). I cbnfidcr the point made in this cafe as having 
been decided in the cffe of Jndrh v. Fletcher: and 1 do not fee 
any icafon to differ from that authority. If the affured inft^ad of 

(«) /WJ.hnving b«ii 4bfcnt during on the p>rt lof the Plaintifft, eave no 
the former part ef the Term from indifpo- opioioa upon the ca(e. 
fition, and not Having heard die argument 


H 


feeking 
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feeking to recover for a total lofs had in the firft iciftattce Rated to 1862. 
the underwriters that as the cargo v^as loaded itom Calcutta they ''’uo*^ 
had no right “to recover upon the policy, and therefore fought a A«"‘her 
return of premiura, there tnight have been fofne pretence for the 
claim which he has made? but inftead of adopting this line of 
condu^ they have firft endeavoured to affirm the contra<a: by 
making a demand for a total lofs, and failing in that, they now 
difaffirm the contrail and feek a return of premium. But it ap¬ 
pears to me that they arc not entitled to fucceed, for having adted 
in delVahce of the laws of this country they fliall not have the 
affiftance of thofe laws to enable them to recover. , ' 

Chambre J. I am of the fame opiriiot}. It is perfcdly fettled 
that in the* cafe of an illegal contrad neither pahy can, recover 
from the •other, money* paid upon that contVaiQ: ; and thki rule 
muft prevail in the prefent cafe uolefs the Plaintiffs can eftablifh a 
difUnilion in their own favour on the ground of being foreigners 
and ignorant of our laws. But I think that we ought not to re-^ 
lax the rigour of our great political regulations in favour of fo¬ 
reigners offending againft them, ,and that there is very little reafon 
to prefume ignorance of a law peculiarly applicable to the fubjeds 
of foreign flates. Upon the whole therefore. I atn of opinion tluU: 
the Plaintiffs are«ot entitled to recover back the premium. 

Rule abfolute. 


Fi*ELI> Vi WaINEWRIG{JT. lOth. 


^mpkEKQ Serjt. moved to juftify hail by affidavit in this and In juftifyjng 
three other actions, the fame perfons being bail in each adion, , davit where 
and in each of their affidavits fwe*aring to property to double the perfoiT arc 
amount of the debt in the fingle aOdort in which the affidavit was Tb 7 a 
entitled, and not to double the mount'of the debt in all the four 
adtions in which they were to fuflafy, ought to ftaw 

On this ground Bayky Serjt. oppofed their juftification. »re worth 

And after reftrence to the officers allowed the ob- amoantof 


jeftion;, but gave the Befendant time to amend the affidavits. 

> ' a 


the debt, ID 
all the aUton, 
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offer to be- 


eome bail. 
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Carpenter and Others, Allignces of Fowler a 
^ Bunkrnpt v, Marnell. 

^^ssvMPStr on a note.in thefe worda: I promife to pay to 

Mr. yofepb Foit'ki^ or order the fum of ^.50/,‘being the re¬ 
mainder of the eorifuleration for the aflignment of his intereft in 
the bufiiiels to me,'as foon as I Hiall receiye or may receive 

the money due upon the completion of the iaid bufinefs frOfri T. 
1 >. Kfquire, his executors, adminiftrators, or afligns, or immedi¬ 
ately upon my receiving letters of adminiftration of the eflatc iind 
efTcifts of Licutcnant-Ckncral Jofipb Walton^ otl^erwilc Jlrome^ de¬ 
ceased, whichever‘event (liall iirlt take place,’* Signed ** KidSard 
Mnrncll.** This note was indorfed by Fowler to one yames 
FagJlfF for a valuable confideration, after which Fowler became 
bankrupt and the Plaintiffs were chofetT his aflignees; in which, 
capacity they now fued for the benefit of hagjen 
*The caiife was tried before Lord j^lvanley’Ch* J, at the WeJl-> 
wlnjler Sittings after Miclkielmas Tefria, and a verdiift: was found 
for the Plaintiffs fubjei!!: to the bpiriioh of the Court whether the 
action was maintainable by them as afli|necs of Fowler. 

A rule Niji' having been obtained on a former day for fetting 
afide the verdi£l:, and entering a nonfuit, * 

Beji and Onjlow Serjts. nbw fhewed caufe and infifted that the 
adtipn was well brought by the Plaintiffs as affignees oi Fowler; 
that as the note was riot negotiable the aftipn could not have been 
maintained by Bug/ler himfeif, and though it might poflibly have 
been fuftained if brought by Fowler yet it did not follow that it 
might not alfo He brought by the alfignees, ftjr that tluB|-e were 
many cafes where an adion might be fuftained cither by the 
bankrupt himfeif or by his affignecs; as in Fowler x. Down^ Mttte^ 
vol. I. p. 44. and Wehb y. Fgx^ 7 Term Rpp. 391. and the fevcral 
cafes there cited, by which it was eftSbUlhed that an unc^tiffpated 
bankrupt or bis a^jgtiees might maintain aOions relative to pro¬ 
perly acqyir^. fu^fcguent to the bankrnptey • that the oaiy cafes 
which tended .toifhew that tUiei a 4 J:ipi\ was not wjell.,faro«ght were 
dVmih Mccleyi i Term Rep. 619. And Bt^mley v. Brook^ 
az Geo:%. C, B. pt. -^. 621.; but that in both thofe cafes it ap¬ 
peared upon .the iftcord that the Plaintiffs Wjens not bejoiBficially m- 

•' tcrefted 
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teteded in the mfl:rumen |3 upon, which they fued, and as at that 
time the precife pi^nt there determined was confidered as new, 
and Lord Kenyon had in a fubfequent cafe of Bauerntan v, Rade- 
niatf 7 Term Rep, 663. laid it down as clear that Courts of Law 
can only rake notice of legal rights, the Couet in this cafe, which 
did not &11 precifely within the authority of Winch v. Keeley or 
Boltomley v. Brook^ would not extend equitable doctrines there 
adopted. They obferved that it appfttrcd to have been the 
opinion of Lord Hardvoicke^ that a legal eftate in the truft pro¬ 
perty of a bankrupt pafTed to his alEgnees, fincc he thouglrt it ne- 
ceflary to direft in the cafe Ex parte Ntvaton^ f Atk.gj, that where 
an aflignee is removed on account of his own bankruptcy, not on¬ 
ly he but his affignees fhould join with the commiflioners in exe¬ 
cuting the affignmeot to the new a^lignees. 

• Shepherd Serjt. contra contended that where a bankrupt is in- 
terefted as a.mere truftee, the debt does not pafs under the com- 
miilion ; that this point was exprefsly decided in Winch v. Keeley^ 
in which cafe the bankruptcy of the Plaintiff having been pleaded, 
the Plaintiff replied that he was a truftee, and upon demurrer that 
replication was held good j that in the prefent cafe the Defen¬ 
dant could not have ftated the fpecial faffs upon the record, fince 
it would only have amounted to the general iffue, which is, that 
the affgnees Ijaye not xior ever had any right of aftion; and that 
as nothing ever paffdd to the aflignees in the note upon which 
this aftion was founded, it was impollible to contend with any 
fuccefs that either they or the banl^rupt might maintain the a^ion. 

Lord Ai.VAiv*Ey Ch. J. We are all of opi&ion that this 
affion ought to have been brought by Fowler. He was the per-. 
fon to whom the promife to p<ay was made; he by his indorfo 
ment direffed the contents of the note to be paid to Bagjler^ and 
though this indorfement had no legal effeft, yet it paffed the bene- 
6ciai intereft in the note to Ba^fier^ and Fowler by the indorfo- 
ment became a mere truftee for him. The ailignees never were 
in a fituadon to derive any benefit from this piece of paper. If 
indeed they had poffeffed the moft remote poffibility of intereft, 
or if they could ftate any thing from which a benefit to the cre¬ 
ditors would refult, I fliould hold that the aflion might he main¬ 
tained ; but at the time when they brought this.a£tion it was im- 
poilible for them not to know that they had no right to the note. 
They bring the aflion in the charader of truftees; but they are 
not truftees for Bagjler ; they are only truftees for Fowler % cre¬ 
ditors, and therefore cannot fuftain this adton. 

voL. in. M 
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xSo2. 

C^«L»E*ITE» 

-and Other* 

•u. 

Makkeel. 


He ath J. exfM’cfled himfelf of the i^me opidlon, and ohferved 
that Lcird Hardwicki?i direflion «ras only in majors cautelam, 
Rooice and Chambre Js. concurred. 

Rule abfblute. 


p < f >- >o*- Oppbnheim and Another V. Russell, 


npROVEU for goods. « • 

At the trial before Lord Alvanley Ch. J. at the GmidbaJI 
Sittings after laft Michaelmas Term, it appeared from admiflions 
that the Defendant was a common carrier from London to Exeter 
and Plymouth^ and as fuch receive^ the goods in queilion from 
the Plaintiffs, fey whom they were configned to the houfe of Ne~ 
gretti and Co. at Plymouth % that Negretti and Co. when “they or- 
lo'ftop'thedered the goods to be fent gave no direilion’s rerpetOiing aftiy par*- 
g )ods j» ticular carrier, and that tjiere was another carrier from London to 
that Plymouth befides the Defendant; that previous to the arrival of 
^ol*l/i!m"be goods at Plymouth^ Negretti and Co. had failed, and a notice 
eiiabiifiied hati been given to the Defendant by the Plaintifis riot to deliver 

even by ^ , . / 

agreement them to Negretti and Co., the Plaintiffs at the fame time tender- 
carrie'r'Ld** *og to the Defendant his charge of i/. ys. 2/^. for the carriage of 
riicconfignor. jjjg goods and offering to indemnify himj that the carriage of the 
goods Was to have been paid by Negretti and Co. if i:he goods had 


An «nige for 
carriers to 
retain goodn 
M a lien Tor 
a grneral ba- 
lanre of ac¬ 
count be¬ 
tween (hem 
and the con- 
Ugners, can¬ 
not aiFcfl 
the rierht of 


been delivered to them; and that the fuiA of 4/. ys, was due 
from Negretti and Co. to the Defendant for tho carriage of other 
got^s J that the Defendant offei^ed to deliver the goods to the Plain¬ 
tiffs on their Jiaying him the two fums of 4/. yst^ and 1 /. ys, ad. 
and indemnifying him; that the Defendant in January 1801 
gave public notice by circulating hand-I^lis and advertifements in 
the London Gazette and other newfpapers, that all goods which 
Ihould be delivered for the purpofe of bping carried, would be 
confidered as general liens and fubjefl not only to the money due 
for the carriage of fuch particular goods, but alfo to the general 
balance due from the Tefpeiflive owners {o the projirietor of the 
waggon, and that otic of the above mentioned hand*bills had been 
delivered to Negretti and Co. at their fliop in February laft. The 


Defendant then offered evidence to (hew that it was the ufage 
among carriers to retain for their general balance, but Lord «<f/- 
nsatiley rejeifted the evidence, being of opinion that it was not ad- 
mifllble, and that the eonfignor*3 right to flop in tra^tu could not 
be affe<fted *by fuchi an ufage if eftabliflied. A verdhft was fqund. 


for the Plaintiffs with liberty to the Defendant to apply to the 
Court for a new trial. 


Accordingly 
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' Accordiagly a rale JV'Jt having been obtaiiiied on a former day, 
Lens atid Seijts. were now called upoii,^jfupj»ort the rule. 
The right of the confignor to ftop goods in trasfft^ is a mere 
equitable right and cannot be fupported od the ground of a ftriCt 
legal claim. Indeed no cafe is to be found in the books where 
this right has prevailed againfl: any ot^cr than the immediate con- 
fignce, and* it has never yet been allowed to afre< 9 : third perfoos. 
Whatever might have been the prevailing opinion previous to the 
cafe of Dawes v. Peri, S Term Rep, 330., it is fully efTablilhed 
by that cafe that where the eonfignee appoints a particular carrier* 
pays the carriage, and is anfwerable to the confignor for the goods 
notwithftanding they are loft or damaged on the road, the con- 
fignee is the Only perfon who can maintain an a£lion agaxnft the 
oarrier for fuch tofs or damage. This ihews that the delivery to 
the carrier is a delivery to the Cdnfignce fo far as to veft the legal 
Wight to the goods ih him ; and though in the prefent cafe it is 
admitted that there was another carrier by whom thefe goods 
might have been fent, and that no particular dii*e^ions were given 
by Negretti and Go. by whom they ihduld be fent, yet it is ex- 
prefsly ftated that they were to pay the carriage. If then the 
right to ftoppage in tr&njitti be a mere equitable right, it muft like 
other equitable rights operate only as between the two cofitradting 
parlies, and cannot affe£l third perfons. It is to be reculledited 
that it is a right of but late introdudlion into the kw of England^ 
Wifeman v. Vandeput^ a Vern, 205. Being the firft cafe in which it 
was recognifed, 'and there it was treated as an equitable right; 
and though Lord Dardwicke in Snee v. Prefcat^ i Alh 245, went 
farther and confidered it more as a legal right, ftill the queftlon 
there was between the confignor and confignee only without the 
intervention of a third perfpn. Lickbarrow v. M&fon^ 2 Term 
Rep. 63. I TI, Bl, 357. 2 H, Bh 211. 5 Term Rep. 367. 683* the 
intereft of third perfons as affedfed by the dodfrlnc of ftoppage in 
iranfttH came to be confi'dered, and after, much difcufllon it was 
finally fettled that howevef the right might prevail as between 
confignor and confignee. It 'could not prevail againft a perfon 
bolding under a bill of Jading indorfed to him by the Utter, That 
cafe only differs from the prefent in reljiedf of a transfer of pro¬ 
perty by a bill of lading being more formal, than a transfer by 
delivery to a carrier; but if the Utter fo far vefts the property ip 
the confignee as to enable him, to fue for any lofs or damage, no 

I legal 
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legal right can remain in the coftfignor^ Lord Keayon in Dawet 
V. Peck reprobated the idea of the property being in a fluauating 
Rate between the confignor and the confignee, and Mr. Juaice 
Grofe in the fame cafa calls the confignor’s right to ftop in tran/ttH 
** in its nature an equitable right.” So in Hodfon v. Loy, 7 ^erm 
Rep. 445. Lord Kenyon coufidcrs. the right as a kind of equi¬ 
table lien adopted by tlje law for the purpofes of fubftantial juf- 
tice,” and obferves that it does not proceed on the ground of rc- 
fcinding the contraa. If then the property in the goods vefted 
in Negretti and Co. by delivery to the Defendant, a portion of 
their legal right vefted in the Defendant and which will be fuffi- 
cient to countervail the equitable right of the PlaintifTs. The lat¬ 
ter claim through Negretti and Co. and therefore can only claim 
to the fame extent as Negretti and Co. could havfi claimed* Th|it 
the Defendant had a right to fet lip a general lien againft the con- 
fignee of the goods, is clear, and was admitted in Naylor y. 
Mangle^ 1 Efp. N. F. Caf. log. and alfo in a cafe of Afpinall v. 
Pic^ord (a), 9th Jf^ane 1800, eoram Lord Kenyon at Guildhall. The 
fame lien has been eftabliflhed in favour of wharfingers, dyers, and 
bleachers; as in Kirkman v. Sba-wcrqfs^ 6 Term Rep. 14. and in 
R^s V. Jobnfon^ 5 Bur. 2827. Lord Mansjield fays, “ it is im- 
poflible to make a diftinilion between a. wharfinger and a com¬ 
mon carrierin this cafe however it fhould have been left to 
the Jury to decide whether the confignor was. not aware of the 
cuftom a£tcd upon by the Djefendant (and of which notice was 
given to thS confignees) of retaining for a general balance; in 
which cafe a contrad of the fame kind might have been prefumed 
as againft him. 

Shepherd and Bayley Serjts. contra. The confignor’s right to 
ftop in tranfttu is not an etfuitablc, but a ftrid legal right. Burg., 
hall V. Howard^ 1 H. BL 565. n'. where Lord Mans^eld fays, that 
the confignor’s right is founded “ not upon principles of equity 
only, but the laws of property.” Indeed if it were otherwife, it 
would not have i been pofiible, as has been done in feveral cafes, 

(«) Jt/pinaU, tfjpgntt ef fiewartb v. PitA. the ellste for the geoerat balaftce doe from 
yard. Umuartb for the cartiage of goods. Thia 

Cidldhall Sittings after E«y, T. warn right was eftablilhed by evidence of the De- 
Lord Ktnjtm. . fendant having before claimed and been 

Tiover for gords. „ alli-wcd to retain for bis general balance 

The defence ws; that the goods were put both againft bankrupt eftatea and (blvent 
by ffeuuurr&into the hands of the Defen- cuftemers. and alfo by the rvidenee of a 
dant as a carrier to be forwarded from Man- principal carrier on the weilern r^ad to the 
thtptr to his warehouie in Landm, and that fame efteft tefpe£ling hinCelf. 
the Defendant was coi^tltd to retain agaioA 


2 


for 
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for the confignor to have tnatoiained trov<*f eoifrilir or 

the captain of the fhip. fThe argument from idblo 0 
ZicUarrow v, Ma/on is unfounded} fisr them Ihie lioMer of 
hill of lading indorfed to him by the coofignee^^ <lhe goods was 
allowed to prevail againft the claim of the^configpfdr, OOt niemly 
becaufe be was a third perfon in the tranla£iiont but becaiufe the 
eonfignor by putting it in the power of the coofignee to indoirle’^ 
negotiable biibrument to a third perfbn was himfelf a party to the 
contradl with that third perfon, and becaufe the holder of the bHl 
of lading in effcd claimed under the confignor as much ao under 
the confignee. Indeed Lord Lougbborongb in giving his opinion 
on that cafe in the Exchequer Chamber, i H, BL 563. feys, “ I 
flate it to be a clear propofition that the vendor of goods not paid 
for, may retain the pofleffion againft the vendee, not by aid of 
any equity, but on grounds of law.” Could k be infiifted for a 
moment that if Negretti and Co. had ehtCNred into an agreement 
jvith I bird perforis in the country that When thefe goods arrived 
’they fliould have thein, thofe third perfons would in confequence 
of futh agreement have acquired a lien on the goods for money 
advanced by them paramount to tlie confignor’s right of ftrtppage 
in tranjitu ? If this doctrine prevail, nO perfon eati ever hind 
goods by a carrier until he has previoufly examined the catri^t'^s 
books and afeertained • the extent of the confignoris debts to ihfe 
carrier. The cafe or Dawes v. Peck proceeded; on the ground Of 
a delivery to a fpftcial carrier. It is not to be denied that carriers 
may make a fpedal contrad with thofe for whom they carry 
goods, and that notice to a party of fuch ufage is evidence of an 
implied contrad j but it is only evidence from whence a contract 
is to be implied and cannot be fet up to defeat a lawful daim on 
any other ground. In the prefent cafe whatever may have been 
the uuderftanding between Negretti and Co. *and the Defendant, 
there is not the flighteft evidence of the Plaintiffs having been ac¬ 
quainted with or alTented to the Defendant’s claim of a Hen for 
his general balance. . * ‘ 

l^tts in reply obferved |hat if thhfe goods previous, to their de¬ 
livery to Negretti and Co, had ,boon ieized by the Sheriff under at 
ji.fa, in fatUfa^ion of a debt due from them, the Plaintiffs could 
not by virtue* erf-tbeir right io liop in have reidaimed the 

gbods from the Sheri^ tmleft notice had been given to the i&eriff 
a^t the time be fsheid .them fid* th® dbim*. < , 

Vot. HI* ' N Lord 
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1802. Lord Ai,VANi.Ey Ch. J. The qae^on. before the Court ra, 
OppEN^tm Whether the evidence Which was offOTcd at Niji Prius was pro- 
anii Another pgvly rgcflcd confideriog for what purpofe that evidence was ad- 
Kuis6i,t. duced ? This was an action brought by the Plaintiff as confignor 
againft a carrier for the recovery of goods, and it is ftated upon 
the cafe that the goods Were demanded by thf Piaintifts before 
they either adkually or conftru^ively reached the hands of the 
confjgnce. According to the general rule the carries under thefe 
circumftances was bound to deliver- them and was liable, ae 
Lord Kenyon very properly determined, to an atffiem of trover 
if he did not deliver them. Though no a£l of feizurc enfue, 
yet if tender be made of the fom due for the carriage, the 
perfon fending the goods has a right to refume them; and that 
was done in this cafe. The defence let lip by-the carrier is this., 
“ It is very true I have not delivered the goods either adlually 6r 
conftrudlively into the hands of the confignee. I am a carrier 
and have not delivered them at the place of their deftinatiou ; biit 
1 and the reft of my trade have eftabHlhed*an ufage which is evi¬ 
dence againft all perfons who make ufe of us as common carriers, 
which ufage is that the perfon to whom goods are configned fhall 
not be entitled to take them out of the carrier’s pofteflion or bring 
an aQion for the non-delivery of them until he has paid not only 
for the carriage of thofe goods, but all the balance be may happen 
to owe for the cafriage of other goods.” ifvidencc was offered at 
the trial to prove this ufage,, in order to raife .againft the Plaintiff 
this defence, namely* that he^as hound by thif ufage and that 
the carrier acquired as againft him and his right of ftopping 
tmujitii the fame right of detainer as againft the conffgnee. 1 am 
now fatisfied that 1 ought* to have admitted that evidence for the 
purpofe of proving the ufage, if when proved it would be of any 
life : for whatever dpubts I entertajned at the trial 1 fee that by an 
authority, to which I bow, it has been determined that this fort of 
ufage may be adduced in evidence vs>ith a view pf eftablifhing in 
particular trades that fort of lien‘which lam forty has of late 
years grown fo much into fafluon, and jias i think been too much 
favoured. la Kir^mm v. Shamcrofi it was pubUlhed in ne\ffpa- 
pers and all the lyorld were :^rifcd that a particular clafs of 
traders, fuch as dyers, bleachers, would not take any goods to 
be manufa<aiirCd iiya particular way unlcts fubje^ to a general Hen 
as againft the perfbp fending them. But there the perfon fending 

-them 
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them was the potion whi^ xvhon^ the eontrad: Was made,, and h£ 
iiad fdll knowledge of the iafag6v ladced I tltrok there is a great 
diftintElioh hctweem that cafe and the cafe of k carrict’ pf an iiiu- 
keeper; 4 ti the fortner the tradet ntif or may hot take goods to 
bleach at his option* and nobody can compel a man to bleach for 
him *, therefore he who .ftnds goods to a bleacher fends theni upon 
an implied contradi that his goods fl^U not be redemahded by 
him but upon payment of the blescberV general balance, f was 
■of opinion that though that evidence of uftge might be admifliblc 
in that cafe, it was inadmiffible in this cafe, becaufe if proved it 
would not affe£t the confignor’s Hen, and I am of that opinion ftill; 
and if 1 of my brothers had apy dotihts upon it We would comply 
with what has been fnggefted at the-bar^ namely, agree to put this 
cafe in a'fliape in which the queftian might be finally detWmlned j 
hoc aa vfe have no doubts at preferit and as it is a cafe of little 
confequence in point of value, we fiiaH in the prefent ftage deliver 
our opinions, and if the parties are defirbus of having this point 
more folcmnly determined, they may bring it forward in a cafe of 
more importance; We are called upon to lay that this ufage fet 
up by the carriers on the weftern road Ought in point of la w to 
prejudice that right which is now as firmly fettled and as much a 
legal right as any other; namely the right Of a configaor who has 
delivered goods to a cotftmon carrier to reclaim thole goods before 
they have come into the a^ual or conftrudlive pofleflion Of the 
peribn to tvhom they are addrefled. I confefs I thought the pro- 
pofition a monfirous one when firftHated ; and I ftill think it im« 
jun/Hble to maintain that an agreement between the confignees of 
goods and the carriers upon the Weftern road can put an end to 
the right of Hopping /// tranJltA vefied in the confignors of goods 
before that agreement ekifled. It was admitted that if the con- 
fignee had made an aflignment.of the goods,* Ids aflignee could 
not have defeated the rights of the conlignor. Then if he could 
not do it by allignment how can he by any agreement with the 
carrier^ for the carrier comes in under the conlignce. In the ar¬ 
gument the rights of third perfons were pulhed forward,: and 
moll uiiqueftionAbly they cannot be afFe»Sted by the tight of the 
conlignor to Hop truiranjit&i for if by any thing that hid happen¬ 
ed to the goods where they were depolited any perfon had ac¬ 
quired a light in thofe goods before they became the property 
of the confign^, die confignor cidtiM not havj^ refumed them 
without latisfying that right; but lie can refume them withoiif 

^4 ', latisfying 
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fatififylng any rights derived under the configure, if lie claim to 
relume them before they come into that jTituation which gives the 
cpnfignec a complete dominion over them. Perhaps there is a 
little difficulty in lUwng the feveral rights of confignor and con- 
fignee. It has heea'determined that the moment goods are de¬ 
livered by J. to a common carrier to btf by him forwarded to B, 
the property veils in J5.» ag.d if they are loft he, not the conilgnor, 
is the perfon to bring *1 adion for that lofs. Thi» it was con¬ 
tended decides the prefent point. But we muft recoiled that 
though the property be in the confignee fttM it is liable to be di- 
veftfcd by the confignor under certain circumftances, and when the 
right of refumption is exercifed by the confignor the property is 
revefted in him. Though the confignee be the perfon who muft 
fuftain any lofs happening to the goods and therefore the carrier 
is principally his agent, ftill he is fo far the agent of the cbnfignfir, 
that the law has faid, the confignor has a right to take the goods 
out of the hands of the carrier at any time before delivery to the 
confignee. My brother Lens put a cafe Which l,do not think fo 
clear as he feemed to confi<ler it, namely, that if the Sheriff had 
found thefe goods upon the road and feized them under 
in fatisfadion of a debt due from the confignee to a third peifbn, 
the confignor’s claim to refume the property after fuch a feizure 
could not have availed him, Whether thb Sheriff can make foem 
abfolutely the goods of the confignee by flopping them before 
they come to his hands, appears to me very‘doubtful. At any 
rate that is not the prefent c 4 fc. Here neither the confignee nor 
any body claiming under the confignee had afternpted to reduce 
the goods into adual poffeffion before the claim of the confignor. 
They remained therefore in the hands of the carrier in the fame 
ftate as when they were firft delivered. There is no evidence 
whatever in this ca*le of the confignor having had any adual no¬ 
tice that this Defendant as a carrier would take no goods but what 
%vere liable to this new lien. Indeed my own opinion at prefent 
is that he had no right to make fuch lern.s with tins confignor, 
and I hope it will,; never be eftabfifhed that common Carriers who 
are bound to take all goods to be carried for a reafonable price 
tendered to them iuay impofe fuch a condition upon perfons fend¬ 
ing good.s £y th^ra. Then the fmgle queftioij in this cafe is, 
whether a ftipulatidn between the confignees and carriers on the 
weftern ibad riu( the latter fhalt retain as againift the former for 
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tlidr genowl; baUinciB citi tikis tba| got^i»q«i 1 «W night wh^b t8i>3% 

i« fjow firtedf. nattiely, %«. tUl, reached 

elthei* the or poiTcffion of' t^»:is0i|figo€?e the 

property in tbeirt miy on c<»tain oveats re^erthack to the pcrfoa 8.o*s«ti.. 
by whom they were ddltveied into the binds of the eatrier ? The 
oarrier^i'claimshei^ is in contraventie^: of that right; for there is 
no third parfon to whom any ^bt U defriwd from the c;pi>fignor. 

With refpCii^ to, the argument adduced from the deeiiions in fa¬ 
vour of indorfeea of bills of iiding^ it is to be ohferved* that in 
thofe caies the eon%nOr himfelf had enabled the Ocniignee to 
raife money upon his gohd%#jtnd it would hare been.monftrous to 
permit ^the coofignor after .a credit obtained, by beans of his own 
bills of lading tp take the goods obt of the hands of an aflignee in 
Fad claiming, under-himfelf" Under thefe drcuraftancee therefore 
I am of opinion, that the evidence offered was not adlmitfible for 
\he purpofe for wliich it was offered. > ' 

Heath J. I am •of the fame ojnnion, and I found my judg¬ 
ment upon a few principles which-1 thit^dr fteer dear of naoft of 
the cafes cited.. In the firft place it k e^ar I think that the right 
of feizing i« traft/k^i by the confignor is a common law fight; 
and that it is lb is evident becaufe itimay he the foundation of an 
action of trorver. In‘the next, place I tybk it is a right arilbg 
out of the ancient power and dominion of the conbgnor over, his 
property, wbbh at the time of ddivertng his goods to .the carrier 
he referves to hlmlctf^ Then the*thwd principle I fhall lay down 
is this,, whhouf impeaching any of the cafes which have been 
adjudged, that there is a certain privity of contrail between f he 
confignoi* and the carrier and it is evident that there is that privity 
of contrafl from'this confidcrationj that if for inftance the configufee 
has run away and caansot bp found, or if the confignee will not take 
to the goods, bpt will fay “ X did not order theie goods,” or “ I 
countermand them and will not accept them,” in either of thefe 
cafes the carrier may come upon the confignor for the carriage of 
the goods, which he could not do unlefs there was a privity of con- 
tradl between him and the earner. Then if this is a power re- 
i'erved out of the ancient dominion the conhgnor has over bis 
property, it is paramount to any fort of agreement as between the 
carrier and confignee, ‘Aa I put the cafe juft now, fappofe the 
OOnfignee is not tp 1^ found 10 receive 'the goods, .could the 
carrier in fuch a:dafe ky t^* |them is a running account bfetweep 
Voo. HT» O me 



50 

'f ^ ’ 

lSo2. 

Orr««HiiM 
And Another 

!, ■ «’’ 
'Hvstiltt. 


CASES IN HIIrARJ TEW 

me and t!ie eondgnee, and theriifore I wfll saa^e jfott the ep»i* 
^aor pay the cpn%pte*8 halaacc ?** Cortai^irJ^ coiiW opt. - But 
if U was Ml the power of a earriar to create thia l%i| which I veiy 
tniich douhc as well ds my Lord, foe might faj^tothe confignor 
** you owe me money' upon another aceounr^ mid you ihali not 
have thele goods uhlefa yspu pay me as vrci|.fpr the carriage of 
thefe goods as for the tunning aeconiLl hetw^n us iti refpet^I tp 
the other goods.*’ It is unneceffary for Gourt at this tina® t® 
deliver*any opinion concerning the legality of. this Uen,. or how 
far it may properly operate, hut.( thinh it is an extremely doubt¬ 
ful matter for the reafons roy Lord has givep, , 

Rooxa j[. This right to ftop the. goods in tra^iClX muft 
confide as a legal, right. Our courts of epmmoa l,aw recognife it, 
and they diftinguifh betw©tn the eonftruflive and the actual de¬ 
livery of ^ods. This diftindion is mentioned by Mr. Jullice 
BuUpr in deHyming his opinion in the cafe oi JEiUi v. Hum* 
Where there is an adual delivery the is at an end, but 

where the delivery is condrudive or hditlous, them the law con- 
liders that as a deUv^ tQ osrnnn purpolcs only i for it is a fidion 


of law, and that hdion of law mull work equity. Now the hdion 
is this, thm It isa deUvery fo far as to make the carrier anfwerable 
to the confignee, to whom he has undeitalSep to caity them i but 
thf fid:ion is ncyef . carried to Jkx as to deprive the confignor of 
hi^ right to refume them, if Hopped before they lhave adual ly got 
to the poCefiiqn of an infolvenfcOnfignee. This is an equitable 
and JnH i^ght. But I can, never afient to a dodhme fo diferedit- 
abie to our courts of law as that, becaufe it is equitable and jufi, 
that it is therefore not ftridly legal. Though a juH and'equitable 
right, it. is a legal tight too, and not a right wfai^ needs the aid 
of a court of equity.* ; Then, what* is the claim let up by the De¬ 
fendant? It is ,a clmtn foimdedoa a fpeciai a^rteiimnt otily. { 
call it a fpedal agreement for Ibis leiafim, that itfounded bti 
general principles of ^fticfir hut on paitumlar ufag^. That ufage 
is prefomed to have: been, founded - on«eontrad8' repealed fo>fr^ ^ 
quendy and.To noti^ioot, that every hbdy iteuft he cohiSder^' ‘ 
ed as bound to takerocufoe of it: Suppofing it thmelbr^l^ 


any right at aih% isf right fota^ed only upon this 
agreement If indeed ir was a tlahm foundi^ upoH ^ 

ciples of tmtyerfal ft oii|hf tO^ ^ 

we'itottld ttot Want 'my evkiet)fce''Of' 
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evidence in'-%h '-^feWe^;'' tharftl^;not',,i^ 
nght,' bnt 6n ‘ Kp'ediij'i* ■' 

finguiaf'op'e'l fof'^nerajty Ifjwtsing earner# have 
. felves frbm'tl^'ttflea'of mafeiii'|"ii^Wiai"acce^^^ 

we k'ndiva:‘fp'ecial'ade^^pt'aiifec .’d^'f^ only he "^'ade'witlfc r^e 
confignor or Ms'ier^adi it^'cai&ot‘'he 

made With the confignfee. ‘ l^br^ii'an ffeie a>niignof ag^ th,e 
confignee-''fliiaU‘:''nbt :ijdse'i)^*',gbodj; 'fihal*i’'4av»‘''pald' the’, 

gcttenal l^iance; 'fbt'in ordiV’tlo ihatft fucH’ah agrc^ent'''h«.muft' 
delay fending the godda unffif he'eontd 
ther the.coofigncc wbdW/coi^nftd to ilterelbre, tb fay no 
more of It, a very eitWaor^hsiry daC If Ya, ftc^ likely‘that ihe 
cbnfignor wpuld'wavd Ms' Wwh' right di when 
the fpedal icceptahds Wat Ve^mrdd*ofiijii i and the' i^ikiai agjrecr 
ihent of the conlignec ought t^c hi* feth'd the confignor’s right of 
Hopping Jfi Jra^u* Then - With b liicj 

down, my Lord hat ihade' an ohfem^bh v^ry niaWrial U 
view of Uie qoeftioo, whieh iti’ thiit a'ca^^^ Catry kt 

all events, and the. law gives hliri a'lpe^ film li^ibn 
If the confignee b in aW<mr Vrith lW'qfeirii^^ ts the carrier*a 
own /aeJrrjr. Why thpn to he^ti^ dngi^aft tfib new' ficn iipbn hia 
o^n laebcM f However, if he eh<k>fe td ^db'!t^ and 
the principle npo*i*whieh it proceeds {tb^ which Lajai by Wo meant 
ready to aflent) fiill it wall he Ibuhded' bhiy on agiree* 

menf. Noir Leather think that the pra^iee hks origiimWd thuW 
The farrier hat earned goods totbe «bo%nee, ahd hak refiift^ to 
deUveythem unicft he haS biseii paid a general balance { the anfwer 
made hy the cpn%|jec ha»'bee% t* Rather thatt have tWo a^iont 
I vtifi pay . the demand*** for he muR himfelf bring an aiSlon in " 
order to cecK>verrllM^.>goods/rom tlite'Carrieri and fh the carrier 
wQidd have vao,>a4ll0n agalnfi' him the generai baianceir and 
rather than fubmit itn two’e^idfiSt ebnfignees have fu^i^'d fuch a 
ufage aethit,jM?.c^^ havings done it in feVerarihlfUncei, 

fhe carriert hayeiivailedvriienafelvet n^lt, and have: puyilhed their ' 
hand«billSsabbtft:town^ rand nbifv they endeavom' to fit it up it an 
niHjji^^t.'dfaget Hlr<*tlfcW!'te?-be Wstaembetfdv tfeat''thit''ia;att'ufage' 
fon»ieii^lyjf,n.wfhefe:nw^^ Rafter,kfot'-4hey-have a-'lied'by the ■■•■ 
'iaw^, W the ■ adriagbijofc ihe' ‘gbodsi-''^ "Ait -all .events 

between the*'""’ 

cafli^ and ennfignee: and if it be a fpecial eont^fi on their 

*5 ' parts. 
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,5„. part,, how U that /pecial contraa to Jnwfere wU^^ 

/ Lowed to the coofigoor of flopping M /roo^d f- d; think the 
£'a'A.'rto cotamon law right of khe eonfignor i, paramount, wd it fhal not 
be afliaed by a fpecM agreement beiwecp the configoee^ a 

carrict, even ftippofiug that Rich an agreement could be eftabhihed. 

Ti.is I fay without gmgg'a rJitea opinion whether that agree¬ 
ment may of not be eftaWiihed by evidence. Then the qucftion 
direaiy before the Court ■«. Wbetber a new trial Ihould be granted 
bccaule the evidence ha, not been received ! If it were a quefliou 
tocrcly as between conCgnee and carrier, to be fure this e.tdence 
(hould have been recmved. and then the Court, would have had to 
decide upon the legality of thi, fpedal ufage between the.paraca : 
hut if if cannot aSeft the right of third perfonsat was nldcrs to 
receive it; Stid Wtrig ufelefs jn this cafe, I am of opinion with my 
Lord Chief luftice and my brother Hcalt that no new trial ihould 


be granM* . 

■ Cii AMBRE J. I tbink tins modei*n dodrine of altering the ha- 
blliiy to which the common law fuhjcds parties and vefting ia 
them new rights by prefumed agreements arifing from the publi¬ 
cation of certain notices, has been esttended as far or rather farther 
than it ought to be upon principles of public policy. If the doc¬ 
trine were to be carried the ierigth wh^h was intimated when this 
‘ jule was fira applied for, the confequences ^yovild be monBrous; 
but that a notice publiOied by,carriers in hand-bills or in the pub¬ 
lic papers is %o fubjea the goods of every raaii who liappens to 
employ a carrier to the payment not only of the prmp of the car¬ 
riage or to any debt which he bimfelf may owe on the fcore of 
carriage to that carrier, but to the debts,'of another mart is fo ma- 
nifeaiy oiireafonablf and.fo monftrous that I think no legal agree¬ 
ment can be implied from fuch a notipe.. Indeed that point feems 
now. to be pretty much abandoned, apd the right which the car¬ 
rier claims in this'inftance he endeayohrs to derive from the con- 
fignce himfelf. It' ia going a gdod'^way to .bind even the con- 
fignee of goods by^« agreement of this kind: for goods,may be 
lent without hiso^ofiiig any carder or direaing by lyh^m jhey 
are to come.- H^^dep aod ,y^t;,he U t9,,b^ 

bound by an impied’ agreeinent with a partietday carder yir|t9 
happens .to bring |iofe.,goods. , {t is noi; to, 

that queiion at allj in this in|ianc$,i ^ #8. pard^lar 

cafe hswre been ib 4*^^ entered into ty.my Lord iind 
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Tvho harve already r(>oken, that I flball be very fhort in what I 
4 iave to obferve upon this fubjeft. I will take it for granted up¬ 
on this occafion (though perhaps it is not very fully proved) that 
the delivery to the carrier was to all intents and purpofes a de¬ 
livery to the confignec, that is a qualified not an abf ,<lute delit'try, 
hut that fort of delivery which would et^title the conifignee to have 
brought his^aiOn againft the carrier for foe lofs of his goods and 
is a good delivery to all intents and purpofes excepting that of 
defeating the right of the confignor to fiop in trdnfitu. In the 
cafes which have been decided, particularly in the laft cafe in the 
Court of King's Btnch^ there Jtas been what the Court confidcred 
as a fijecial dircdion with refpeft to the carrier who Was to bring 
the gooefa. The Court feeraed to confider that as a delivery un- 
dt'r the*fi>ecial order of the confignee, and the decifion goes a 
good deal upon that ground. But I would fuppofe upon this oc- 
cfafion that as the goods muft come by land carriage it wasfufH- 
cient to deliver them to, any carrier coming from the place from 
whence the goods were ordered, and that there was a complete 
delivery to the confignee ; that is, fuch a delivery as I before ftated. 
Now it is contended on the part of the carrier, firft of all that this 
right of flopping in tranfitQ, is a right in equity. 1 do not know 
whin is meant by that abgumeat. If it be a right in equity every 
thing done in Courts of Law to enforce this right has been wtong. 
It is argued indeed* that it it, a legal right founded upon equitable 
principles; but that does not feem to be a very preedle detinition 
of tlic right. Tlan it is contended that this right is not to affed 
the right of third perfons. No propofitinn can be more true, but 
is it trUe that k does affeifl: the right of third perfons? It is faid 
that the confignee has notice of the conditions upon which the 
carder received the goods; be k fo; but in tfiat cafe the carrier 
muft derive his right from that confignee. Can he have a greater 
right than the confignee himfclf has ? if he derive his right from 

the properly he fuppofes m be vefted in the vendee he can have 
• » 

onl^ a fimikf intereft in the property with the vendee. It is be¬ 
yond ail queflion that the carrier has a Hen for the labour that he 
has hsfftowed as againft the confignor in the carriage of the parti¬ 
cular goods; that Hen is fatisfied, the money having been tender¬ 
ed to him and he having refufed to accept it. Now what pre¬ 
tence is there th go farther, even if it*were admitted that by puhlU 
cations of this fort cifrriera toutd affed the cohfignor ? I do not' 
VoL. Ill. P ' think 
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think the notice publiflied upon this occafiou goes the length of 
^ffeding the confignor beyond that lien which tjve carrier lias for 
the carriage of the particular goods. TIic notice is only in ge- 
KusMjjt. neral terms that the goods Ihall be fubjeCt to the general balance 
due from the rerpe«5live owners. If we* take it to he a lien upon 
the general balance due from the configiior, there is no pre¬ 
tence for any lien bcycftid the carriage of thefe particular goods. 
Taking it to be a lien for the general balance due from the 
emdifinee, then it can only be a lien fubjeifl: to the right of the 
c.oi'digiior to fiep tlie goods in triWjitu in confequence of the in- 
felvcncy of the confignce. Thii' cale has been compared to the 
cafe of the conligninciit of a bill of lading. To be fare two cafes 
can hardly be flaied more diflimilar. A coniignee by a hill of 
lading receives what i.s confulered as a kind of negoiialilb inter&fl: 
and for a valnahio confideration; here there is no confultrjtioa 
to the configrirn- for extending the lien. A confignce of a bill Cxf 
lading may fur a valuable coniideration negotiate that inflrtirnenl. 
Whence docs that arife ? Erotn the id’.ige and cuflom of mer¬ 
chants. Where is the ulagc and cuflom relpeC'ling the trade of a 
carrier to aulhorife this lien ? In the foiinci- caA.' th -re is an in- 
flrument under the* hand of the .coniic:nor himfcdl, anti ihe enn- 
fignec ads as bis agent in tbe OiCpotidon of the (.r 'pri'y c-it k 
an aflignment by tbe confignor bimlelf, * The molt colourable 
argument in my mind that lias been tiled U{fon this occalion is 
that vvliich was not rncntiomal till the rej-iv, eohiparing this cafe 
to tbe cafe of a creditor of the confignce taking goods in execu¬ 
tion upon their pallage. It is afrumed that the creditor has that 
* right, bur if lic Ijasit I flill do not think that the Cdfen are fimilar. 

Perhaps tlic coiifignee Jiimfclf may intercept the goods in their 
palTage, and indetsd I have little.doubt but that if he do intercept 
them in their paffage before the toufignor has excrcifed his right 
of bopping in tronjilu and do take an a^Llual delivery from the 
carrier before the goods get to the end of tlicir journey, that fuch 
a delivery to him will be complete, arul I will not fay but that his 
creditors in the cafe of an execution againlt him for his goods 
may not do the fame thing. No authorities however are cited to 
prove that they may. But fuppofing that tlicy may; ftill 1 do not 
think it applies to this cafe, for the creditor under an execution 
takete tin- thing abfolutely to fell and difpofe of as the confignce 
himfelf would have done 5 but the carrier does not fo take it, for 

he 
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he has no abCoUttc property in the goods but on’ji a lien. 1803. 
What is the naturc-of^ the pofleffion of a carrier ? He has no ab- Oppbnhuk 
folutR right iiithc property, he has only a lien. 7 'hen ihequellion ®"* 
returns. What is the nature of the carrier’s 'lien while tiie goods 
nre hi tratifiiu ? I conceive his lien cannot, as againil ilie coniignee, 
extend any further titan to entitle him to be paid lor lus carriage 
of the particular goods, but by the lien tlx' right of the coofignor 
to ftop the goods /a tranfitii is not defeated. For thefe i'everal 
rcaions and for thofe which have been urged by my Lo’d and 
iny brothers who have fpokea before me, E am perfeflly well fi- 
l-:!icd that the jurigmenl in^this cafe fiiould be given lor the 
riaintifi's. As to the rejedion of the evidence the only ufe that 
eoukl have-been made of that evidence would have been to prove 
Sgainil the confignec tlie candor h-J a lien. 

Judgment for the Piaini-iTs. 


Eagleton "y. The East India Comta^ny. 


Feh. lotit. 


was a fpectal aftion on the cafe brought by the Plaintiff Th-fai lof 
to recover damages agalnft the Eaji India Company for Com.Mny 
refufing to declare him the beft bidder for certain teas put up to 
public fale by the Company, atid for refufing to accept the depofit 
upon fuel! biddings, or to fell him the faid teas. 

The firft count of the declaration ttated, that the Plaintiff had 
for a long time c.irried on the trade of a tea-dealer, and as fuch 
had been ufed to hid for and buy large (]i;an<.i'>ic'J of tea at the 
public laics of the Ka/i India Company, and to fell the /amc ajrrdn 
to his cuftomers, and thereby 10' gain great'profit; that he Wi;s 
lawfully entitled to become fuch hichicr and buyer, and that on 
Ihe 17th of JuN€ i8ot, the Eif/l India Company h.ad a public 
fale of tea by inch of c.aiidle, and the phaintiff did bid for divers 
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lots, to wit» (fettiog out the lots) and became the beft bidder 
for the fame, and that the Jta/J India Company of right ought to 
have declared him the beft bidder; but that they well knowing 
the prcmilcs, and inttnding to injure him, refufed to declare him 
the bed bidder for the fame, or to fell fhe fame to him, but fold 
tliem to otlier perfons to liim unknown ; and although tlie Plain- 
tifF at the time when according to the form of the fl?atutc in that 
cafe made and provided the depofits upon the teas fold at the 
laid la!e ought to have iKen made to wir, on, tendered to the 
Jiajl India Company Ids depofits in that behalf, to wit, at, ^c% they 
retuied to receive the fame. The fecond count was in the fame 
form as the firfl, hut related to different lots; and was followed 
by an aliegation of fpecial damage. Hating, that by reafon of the 
prciniles the Plaintiff was deprived of the teas, and of great ad¬ 
vantage which would have arifen to him in cafe the Eqfi India 
Clornpany had fold them to him as of right they ought to have 
done, and was prevented from carrying on his trade in as bene¬ 
ficial a manner as he might other wife have done. The third 
count was Jfor refufing to declare him the heft bidder for other 
lots of teas, or to fell the fame to him. The fourth and fifth 
counlis were for refufipg to fell Other lots to the Plaintiff, for 
which he had become the beft bidder. And the fixth count 'was 
In trover fur 500 chefts of teas. 

, The Defendants pleaded the general iffue—Not Guilty. 

The caufc^caine on to , be tried at the Sittings after 

laft Trinity term before Loj^ Alvanky Ch. J. when a verdict was 
found lor ilie Plaintiff, damages one lliilling, fubje(a« to the oi>i- 
nion of the Court upon the following cafe : 

The Plaintiff is a tea dealer and a fubjeQ of Great Britain^ and 
as fuch accuftoined to bid for aud .buy teas at the public fales of 
*teas of the Eit^ India Company, and to fell the fame again in the 
coutTe of his trade. The India Company having put up 

teas for fale in the manner ftjted in the yicclaration, the Plaintiff 
was the beft bidder at tliofe Dies for the<teas fpecified in the decla- 
ration. The E<i/i In^ia Con*pai)y refufed his biddings, or to fell 
him the tess, and ^le fame were fold to other perfons. The 
Plaintiff tendered the depofits as ftated in the declaration, and the 
Eaji India Company refufed to accept them. At the /ales, to 
which the declaratiotj relates,, and at all previous fales as far back 

^ as 
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as before the pafllng of die i8 Qeo. a, c, 26. conditions of iale had 
been pnblifhcd as follows, viz. 

The United Company of Merchants of England trading to the 
Eafi Indies do hereby declare^.that the goods by them put up or 
expoled to fale during the continuance of this prefent fale, arc fo 
expofed by them to fale upon the feroiS hereinafter mentioned, 
and upon fuch other terms as fliall be*exprefred in tlie catalogues; 
and every Verpefitive buyer is to lake nouee, that whatever goods 
he lhall buy or contract for at the prefent fale, the fame and his 
contraft relating thereto, are to be fubjedt to the tertns, condi¬ 
tions, and agreements hereafter declared, and to 1‘uch ether terms, 
conditions, and agreements,* as Hiall be exprefi'ed in the catalogue 
of fuel) goods. (Here followed the conditions of I'ale at length, 
the material parts of which v^ere tliefe). “ And in cafe any 
^?uyer or buyers of goods, tea excepted, which is provided for by 
adt of Parliament, fliall make default in payment of his or their 
'depofit, the goods fliall be as foon after as convenient refold, and 
the difference in price’, if any, and expences be made good by the 
firft purchafer, who fliall alfo be rendered incapable of buying 
again at the Company’s candle. And in cafe any buyer fliall 
not- make good tbe remainder of the purchafe-money on the goods 
which fliall be bought by him on or before the day limited for 
payment thereof, the depofits which have been paid upon the 
fame fliall be forfeited to the Company, and fuch buyer fliall be 
rendered incapable of buying again at any future fale, until he 
fhaii uavw o ’'CO fatiafadlion to the*Court of Diredlors. Such per- 
fon or perfons as cannot make themfelves known to the Court of 
Diredtors’ fatisfadlion, or to the major part of the Diredlors pre- 
fcnt at this file, fliall forthwith make a further depofit to fuch 
amount as (hall be required by the Direftors in part of payment 
for the goods by him or them bought; and iA default thereof luch 
perfon or perfons fliall not be nor be allowed to be a buyer or 
buyers of any goods at this fale.” * 

At fome fales prcvio'us to thofe mentioned in the declaration, 
and after the publication t>f the above conditions, the Plaintiff had 
been declared the beft bidder upon many lots, and had paid his 
depofits upon thofe fales agreeably to the ads of Parliament and 
conditions above mentioned, but had negleded to make good the 
remainder of the purchafe-money on the goods which he had fo 
bought On application being made to the /«<//«. Company, 
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1802. they <lid not infift on the forfeiture of tHe depoHts, but gave the 
E-»otETO!J Plaintiff time to pay the remainder of the purchalc-raoney on the 
‘ faid goods. The Plaintiff afterwards paid the purchafe-money 

East Inmma tvith intcreft within the time fo given : but the Jiaji Inuiu Com- 
oM»*ANv. waving the forfeiture of the dcpofits, and 

giving* the Plaintiff time as aforefaid, and receiving the payment as 
aforefaid, declared to the Piaintiff that he fhould not be permitted 
to bid at any future fale, *until he made fathfailion to the Com¬ 
pany, which he hath never done, nor agreed to do, being deter¬ 
mined to contend that the condition was illegal; tlic Plaintiff was 
in confcc|uencc of Inch non-payment forbidden the fales of the 
Company, and his name as a defaulter fo forbidden was declared 
in the ufual and accuflomcd manner. The Plaintiff was^ not in 
arrear to the Eafl JnJui Company at the lime of the biddings and 
refufals mentioned in the declaration. 

The queftion for the opinion of the Court was whether the 
Plaintiff was entitled to recover ? 

B^fi Serjt. for the PlalatilF. The point afifiing upon this cafe is 
•of the greateft magnitude, fincc it involves this important queftion 
Whether the w'holc produce of the Eqfi Indies be under the ab- 
folute control of the Eaji India Company ? It is the policy of the 
Jaw of England to look upon all monopolies with a jealous eye ; 
and there never was any monopoly which flood fo much in need 
of falutary reftraint as that of the EaJl India Company on account 
of its enormous extent. By the 9 and 10 WilL 3. c. 44.7^ 69. 
it is provided,,that all goods ofS;hc Company imported into Eng¬ 
land fhall be fold publicly and openly by inch of candle upon 
pain of forfeiting the fame ; and by the charter of the 10 Will. 3. 
granted in purfuance of the faid adl, the anxiety of government 
is ftrongly flrewn to prevent any abufe of the monopoly thereby 
granted, fmee it is bythat charter exprcfsly required and command¬ 
ed that all goods imported by the Company Jhall be openly and 
publicly Ibid by inch of candle [jurfuant to the faid atl upon 
pain of incurring the King’s highefl; difplcafure. Without this 
provifion the /Hompany would have been enabled to exercife thek 
inonop<dy to the prejudice of the community, by exading exorbi¬ 
tant prices for their commcjilics. But it having been deemed ex¬ 
pedient to veft the right of trading to the Eqfl Indies in the Com¬ 
pany, to the cxclufion of all the other fubjeds of the King, it 
- is provided- as a compenfation for this exclufion that every. f«b- 

' Jed; 
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je<fl fliall have a right to phrchafe.tlic comsiioviitics imported by 1S02. 
the Company at public and open fale. By the ait of Parliament 
therefore a right is veiled in every fubjeil of the realm to purchafe 
at the Company’s fales, which rjght no authority inferior to tliat 
of Parliament can dived. If then no power but that of Parliament 
can take away this right, no other power can abridge it: confe- 
quently the article in the conditions of fale, which excludes every 
perfon from the right of bidding who has once failed in completing 
a purchafe made by him at any former fale, is abfokitcly void. 

It may be faid that the direction of the datute to ftU by au<dion 
implies a power to impofe regulations. But a regulation conflP.s 
ill afeertaining the mode in which 3 thing is to he done, whereas 
thefe conditions exclude certain perfons from doing the thing at 
all. If a merchant import goods the King may refufe to fuder 
hitn to land his goods until he has paid the cuRoms ; but the King 
cannot make an order, that if any merchant once land goods with¬ 
out paying the cudoms he Ihall for ever be forbidden to land any 
more; and yet what the King could not do in that cafe, the Eij/i 
India Company feck to do in this. Neither can the Company be 
compared to a private individual felling goods by audlion, to 
whom it is competent to infert in his conditions of fale that fuch 
and fuch perfons fliall not be allowed to bid ; for a private indivi- 
dual may refufe to fell ai all, wliereas the Company are bound both 
by th^ir charter and by a(Et of Parliament to fell by public and open 
fale. It may be collecled from feveral a£ls of Parliament fubfccpicnt 
to the 9 and 10 Will. 3. that the Legiflature did not underdand 
any fuch power as that which has been exercifed by the Com¬ 
pany to be veded in them. It is dated in the cafe that the article 
in quedton was puhiiftxed in the conditions of fale as far back as 
before the ftatute 18 Gvo. 2. c. 26. Now the 7th fedlion of that 
a£l, after reciting that many perfons bid for tea* at the files of the 
Company without intending to pay for the fxmc unlcfs the price 
ftiould rife, ena£lp, that ail perfons who become the bed bidders 
diall make a depodt of 40‘j. for every tub and ched of tea within 
three days, on pain of fotfeuing fix times the value, and de¬ 
clares, that all peribns negieCtlng to make fuch depolit fhall 
thereafter be incapable of bidding at the Cf^inpanyV. laicc. Had 
the Company been empowered to make fuch a condition, the 
interference of the Legiflature on this occafion ivould have been 
uqne^etfary; but the inference to be drawn from this legillarivc 
* * 10 regulation' 
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1802. regulation is, that the terms .infertcfl by the Company in their 
EACLtTos conditions were thought improper, but that fome reftridiions 
The being neceffary, the Lcgillature adopted that which is ftaled in the 
Ea*t Ikdia adt. The 11 Ceo. a. r. 41. f. 2. which introduces a fimilar regula- 
tion with rcfpedl to Bohea tea aflbrds a fnnilar ground of argument. 
With rer{)cdl to thefe two adls, ificlced it may be laid that they arc 

revenue adls j and not b^ug made with a view to the iuivreil of 

* . 

the Company, afford no fufilcicnt ground to argue againfl the 
power of the Company to have made the fame rcgulaiione. But 
this bbfervation docs not apply to the 33 Geo^ 3. c. 52. Jl iGi. in 
which the two former adls arc recited, and tlie times of paying 
the depofits are regulated. Perhaps it may be argued, that unlcfs 
this regulation were eftabliflied, an infolveut perfon might become 
the beft bidder at the falcs; but it having already been provided 
by adl of Parliament that the bell bidder fliall make a dcpofii, that 
circumftancc is fufficiently obviated : at leaR it is not competent to 
the Company to fay that the provilioiis of the Legifiature are 
inadequate to the purpofe for which they'were made. Even fup- 
pofing tliat thefe conditions of fale could be confidercd as a by-law 
they would be void for many rcafons. Firfl; they arc a reftraint 
upon trade ; fince they do not only regulate the manner in which 
the trade fliall be carried on, but in certain cafes reftrain perfons 
from carrying it on at all. Thus in llarrjfon v. Godman, i 'J^rr. 
12. a by-law of the City of London obliging all butchers tl\pugli 
free of the city to become members of the Company of Butchers 
was holden h^-d. So it is faid 1 Bl, Comm. 476. that a trading 
Company cannot make a by-law againll the common profit of the 
people : and in Com. Dig. tit. Trade D. 2. that a by-law for the to¬ 
tal reftraint of trade is bad. Secondly, a by-law to e.Kcludc a peifon 
altogether from the cxercife of a legal right is void. Thus it is faid, 
in the Chambcrlaift of London^ cafe, 3 Imh. 264. that although .1 
commoner may be obliged by a by-law to exercife his common at 
certain times only, yet a by-law to exclude a commoner from lus 
common is bad. And in Rtt: v. Spcncet\ 3 Burr. 1827. a by-law 
reftraining the perfons entitled to eleCt cammon-council-men, to 
fuch of the commonalty as had executed parochial offices, the right 
of eledion having previoufly been vefted in all the commonalty, 
■was declar«d to be void. Thirdly, a corporation cannot bind any by 
a by-law but its own members. Therefore a by-law made by the 
Univerfity of Oxford not bind a townfman ; Dodwell v. The 

14 Univerfity 
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Univerfity of Oxford^ 2 Vent. 33. It may perhaps be contended 1802. 
however that the plamrifr by bidding at the Tales of the Zajl India 
Company has contraOied to purchafe upon the terms publiflted by 
the Company; but in anfwcr to this it maybe obferved, that a East or* 
contradi: entered into by any .©ne reftrainipg him from cxercifing 
his trade altogether is void. Tbomfon v. i Show. 3. and 

Mitchell V, Reyncldfy i P. Wms. 1 87. Now the prefent Plaintiff 
cannot carry on his trade otherivife by purchafing the com¬ 
modity in which he deals at the iaies of the Eajl India Company. 

At any rate the terms impol'ed by the Company ought tc),bc plain 
and unequivocal, and fuch as leave no diferetion in the Company, 
becaiife the forfeiture to be incurred may otherwife be made an 
engine of oppreffion on particular individuals inftcad of a whole- 
fome regulation of the trade. Indeed no precife meaning or de¬ 
finite idea can be affixed to the terms giving fatisfaQicn,” ufed 
0 # 

in thefe articles of fale, and the prefent cafe ftrongly fhews the 
uncertainty they involve, fince though it is admitted that the Plain¬ 
tiff has paid all the money which w^sowing to the Company, together 
with intereft for the time from which he made default, ftill he is dated 
not to Imve made fatisfaftion to the Company. In a court of law 
however no other fatisfadlion than pecuniary fatisfaclion can be 
contemplated ; and the Plaintiff having made that fatisfadion, 
has fully complied wifh the terms of fale whether legal or il¬ 
legal, ’Which the Y.ajlfndia Company have thought fit to impofe. 

Bayky Serjt. for the Defendants. Though the E,ajl India Com¬ 
pany are bound by the 9th and i/3th W. 3. to fell all goods im¬ 
ported by them by public and open fale to the bed bidder, yet 
they are not precluded from impofing fuch conditions and regu¬ 
lations as they find neceffary for their own fecurity. Indeed con- 
fidering the extent to which thefe fales are carried on, and that 
the Company are bound to convert all their fpnds into money by 
thefe means for the purpole of fatisfying the claims of their cre¬ 
ditors, their proprietors, and of government, it is higldy neceffiiry 
that fuch regulations fliould be impofed as will infure the com¬ 
pletion of thofe purchafes for v^hich any perlon may bid at their 
Tales. The very obligation to fell by public Tale implies a power 
to regulate that Talc in fuch way as ffiail be found mod conve¬ 
nient. There is a manifed diftinaion bctw’cen a condition of 
fale excluding a trader on account of Tome aft done by him pre¬ 
vious to the fale, and a condiuoa excluding httn for^fome aft 

VoL. III. ’ R ‘ doitP 
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1802. dune cither at or after the fale of the cpnfequences of 'tvhich he 
--- fully aj'prifed befure the t!inc of fate. Previous to the 

liAC.t tnofi JIL 

''*• 18 Cfco. 2. no ohieflian could be railed to thefe conditioiitt, aud 

East Iwoia as they have cxiflcd xvithour objedlioii from that time to the pre- 
•CoMiAh.. affords a ftrongiirguinent that they are reafonable. Indeed 

the Legifiarure thinldng thefe regviiaiions not fufficienily ciTcdual, 
by the lo Geo, 2. impofed new regulations of fals carrying the 
conditions further; and neither that ffatute, nor the i3^or 33 G. 3. 
interfered to render void thefe articles of fale impofed by the 
Company, though at the time when thefe ads paffed for the re¬ 
gulating the files of the Eaji India Company, thefe articles were in 
full force. It mufi; be inferred therefore that the Legiflaturc ap¬ 
proved them. Witli re/'ped to the ^iferetion veiled in the Comr- 
pany by the general term fatisfadion” ufed in the articles of 
fale, it may be obferved that fiu h diferetion w'as necefiarily given to 
the EaJl India Company in order that they nright be able to relieve 
from the rigour of the condition fiich individuals as had incurred 
the forfeiture not by any fault of their own,but by unforefeen cir- 
cumftauccs, and were therefore deferving of relief; at the fame 
time leaving to them the power of excluding from their Idles fuch 
perfons as had wilfully and with improper views offended againft 
the regulations. In this view of the fubjed the term “ fatisfac- 
tiou” no longer remains ambiguous, and .may well be conftrued 
to be that fatisfadion which arifes not front a pecuniary compen- 
fation, but from a fair and rcafonable excafe offered for a condud 
on th6 part of the bidder capa^e of being very injurious to the 
interefts of the Koji India Company, , 

Cur, adv. vttll, 

* The opinion of the Court was this day delivered by. 

Lord AlvanlEv Ch. J, This cafe ol KaglUon v. The Kqfl 
India Company arifes out of aii injury alleged to have been fuftain- 
ed by the Plaintiff in having been prevented from doing that to 
which he claims a right, namely to become a bidder at the public 
fale of the Eqft India Company. The cafe is flxortly this. By 
an ad of the 9th and Joth William 3d, which was palled foon 
after the inftitulion of the Kaji India Company and the granting 
of that monopoly which they Hill poffelii, it was enaded, “ That 
all goods and merchandizes belonging to the Company to be 
creded as aforefatd,* or any other traders to the Eafl Indies^ and 
which Ihall be imported into England or Wales 4s aforefald pur- 

fuaat 
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fuant tb this at 3 : ihall them refpedively be fold openly and 
publicly by inch of candle upon their rerpe€live accounts and not 
otherwife.” It feems that the Legiflature at the hime time that 
they gave a monopoly to the Enji India Company, thought it nc" 
celTary (as it certainly was) to^bcure to the Tul)jc<£ts of this coun¬ 
try a free and equal opportunity of becoming bidders at public 
fales of thofe commodities which the Eajl India Company alone 
for a time could import. The neceHUy^of fiuh a regulation was 
obvious; otherwife it would have been in the power of the Eafi 
India Company to have preferred themfelvcs and their friends; 
and in fliort to have fecured to thcrtilcivcs all the benefits of a 

monopoly, and to'have excluded the fubjciils of this counir)' from 

* • 

thofe advantages to which they were entitled. The regulation 
therefore appears to me to have been founded in neceffity and to 
he fuclwa regulation as the laws of this country wdil fee flrivlly en¬ 
forced. Notwithfianding this provifion however* It appestuf, to me 

* 

Bibfolutely neceflary that the Ea/i India Coinpjury Ihould he armed 
wkh powers to make regulations rcfpcfliag thofe files. All that the 
a£t requires is that they fball be fair and impartial public fales f it 
does not define undei* what terms and regulations thofe fales fhall 
be conduded, only that it fhall be public fales by inch of candle, 
that is to fay, public fales at which the beft bidder fliall be the 
piitcbafer and open to all his Majefty’s fubjeds j and provided that 
objed is obtained Oa^EoJl India Company are certainly at full li¬ 
berty to make fueh reafonable regulations refpeding the fame as 
flrall be neceffary to make then^ cSeduah A fale by public 
audion does not, ex vi termini require that any depofu fliould be 
made or any time given to the purchaferj it might have been 
competent for the Eajl India Company, if they had thought fit, 
to require that the purchafer fliould pay down the whole purchafe 
money the moment that the bidding was declared j for there is no¬ 
thing in the nature of an audion that requires any time to be given 
for the completion of the pin diafi|» But for the accommodation of 
the public and the purchafer it has alw'ays been found necefiary that 
the payment of the whole motley fhould nor. be infifted upon ; 
accordingly the Eajl India Company (though at what time does 
not appear, and indeed if the judgment of ihc Court depended 
upon the time at which the regulations which arc now' in force were 
iirll: made I fhould defire the cafe to be more accurately Rated) 
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framed thofe rognlatloas whioh.afft,.nc^ a!^lcd upon. The cafe 
however ftates that at fome time .before the .pafTing the 
i8 Geo. 2. the regulations under which the Eajl India Company 
now a£l took place,} but how long before the pacing of that fta- 
ture wc arc not informed; a|l we learn is that thefe regulations 
had l^forc that time been made by the Laft India Company, and 
the regulations as far as they relate to the prefent queftipn are thefe: 
“ And in cafe any buyer •or buyers of any goods (tea e:tcepted 
wliioh is provided for by ai 3 : ot Parliament) fliall mai^e default in 
payment of his or their depofit the goods fhall be as foon after as 
convenient refold, and the difference iu price, if any, and expences 
be m ule good by the firft purchafer, who fliaU alfo be rendered 
incapable of buying again at tlie Cbmpany’s candle ;*’ then they 
proceed, “ And in cafe any buyer fhall not make good, the re¬ 
mainder of the purchafe money on the goods which fliall be 
bought by him on or before the day limited for the payment 
thereof, t!ie depofila which hdve been paid upon the fame fliall 
be forfeited to the Company, and fuch buyer fliall be rendered in¬ 
capable of buying again at any future Ible until he fliall have 
given fatisfadion to the Court of Diredors; and fuch perfon or 
perfons as cannot make themfelvcs known to the Court of Direc¬ 
tors fatisfadion or to the major part of the Diredors prefent at 
this fale fhall forthwith make a further depofit, to fuch amount as 
fhall be required by the faid Diredors in part of payment for the 
goods by him or them bought, and in default thereof fuch perfon 
fhall not be allowed to be a buyer of any goods.” Now it is faid 
that with thc.exception of thefe words “ tea excepted,” which, 
could not have been introduced before the ftatute,-fimilar regula¬ 
tions had taken place and have ever fince been continued; if that 
be lb I am now to confider what the Legiflature could have meant 
when they pafled the \ ^ George 2. fuppofing as theCounfel for the 
Defendants would vvufh us to fupppfe that they had befpre them 
at the time that they pafled the regulations then fubfift- 

ing and afieding all things whatfoever; whether it was that the 
Legiflature did not advert to any regulations.; whether they took: 
no cognizance of them, of whether they tbpught they jvere defi¬ 
cient we cannot tell; we have no judicial knowkdge and we are 
not to conjedure. $ut we find tliat .ia,l8 George 2. (a confider- 
able time after the 4.0. Wliliiam .3,) .a aew xpgulaiioa ..tpcfic,,place,;. 

S ‘ ‘ ■■whether 



■ ■■■ 

^ ,a«it ap|Sff6it^'4 

Tegal^ibtt®,;' 'br '_'whWhteir' flicy'' tlibupht ■ tlie '-^i^aft'jr^ 

Wntb4' aii^birky,' to,' 'Ctrforce thoi^.‘; regulations,,' we •.'cannot; ;i:etl 
but for fotne of others ^t$e iAegiflat«rc tti fit rtOt'to 

leave the regulationt •fbl^eiSfcittg t|be article of tea to the 
In^ta Gorapahy but W> maltO themfelm and give the 

fandibn of UW ^ them; and tWefo it is enaJSed in 

tKfefe ^prds, and they are i^eH vif;ot^y coh : ** Whereasi 

many perfons do fre<|uedtly at fale6 . the faid United 

Company bid for and are dcclar^ beft bidders for large quantities 
of tea without intending or bytog able to pay for tbe finae, unteft 
fuch teas iboUld after foeh Tales tife in p^ whereof 

the prices of tea are frequently ralfed arid the rUnriing of tea will 
lie chcouraged, for rOtnedy thereof b^ it enabled,.That every per-r 
fort who iOhall at atiy publie ;i(ale of fea made bj^ jhe, titiited 
Company be declared to 1)0;^e' b|^;biddef' &^ three days 

after being fo declared,the hell bidder fof , the tiinc depofit with 
the faid United Company, oir their c^ejdc or officer appoinjed fdr that 
purpofe, forty ffiillings fbr ' every tub and for eyeiy chefi of tea, 
and in cafe any fuch perllrii lhall reiffift" o^^ lb make ffich 

depofit within the tithe before he Ihitlll iffirfeit and lOfe fix 

times the value of futb/depoffi: dire^^' tb be made as aforefaid, 
and thefale of all teasTOr which fuch’d^epofit Ihall be riegleSted tb 
be made as aforelald, is hereby deblared tb be ribU arid .vpld, and all 
fuch teas ihall’again beup ;by ,jbb United Company to piffiltc 
fale within fourtiien days after ihe end of the fife oiTteas at which 
fuch teas vrefe rold; and every buyer Who ffi have riegleffed to 
make fuch depbllt as afbremoTball be arid is hereby feridered irica* 
pable of hiddiri^ for or briyiWgTny teas at any future pubiic fale of 
the Ikid United Company.** hfbw If I had not been told by the cafe 
that thei^ were atmady ea^flirig mgrifttmti? which affieded tea as 
well as ail other rirtidle^ and' wMbh regnlattons. had put it liilo the 
power of'-the.JEr^’^fis^d.'.Corapa^ to 'have'eifci3,U'^lly preWtiited ' 
ariy fuch\ria»fchi^W®-resitej !',-1 .’llibold' have ili'p- 
ptried' that’jWdfchiiM’:;trip,altogether'^ wirhout re'riiedy. 
''BuTijt''appjteir«;:ThaiThri Hfrire tUe'iS Cec. a.''”a' 

righif''''to^-alk W-lt'W'd,^oBT;fiid^.:-'''pWfed'»' and ^if did' not 

Kke ’'a;."furthw ..dcj^ofri^ J However 

.thb’’''l''egi^ature'^' d'*d"vfiot; -thinlk'; 'hi •";'tp. 'trud rii.e .'Gbtnpariy, 'with 
,vefp®ft 'to''this' )M^WWf'.tteaj';;'and a"yery.;^rMt querfion' arifes* 

::■ Vot. Ml, ,V. "-''S, . ‘whether 
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■ _;cASEf‘ 
whetjUr fhe:^8 Ce», a., tiw 

ipc^^Mig «a' wijatfpev^^j an^ hap|^||lk|ti 

tliai'««ti]pely to at .Hbarty 

'refpe^ttp the''fut]|<^,;of';tca''w'^a^e -any.furijjir ^eg.ala|i|<jwti?..;|t 
is att''jextfaordi«sly'^^teg; 'tHat -^«^* th« 

and being atixiptts tb prievffnt it | do not 

?nMn to givi It a$ my '^?»ipr} that tW l% <?<¥>., i». doys |ak(;««ray 
the power of tft? ^ P 

<3epbfi| has been made} but I fl^ink the beft wpuld bp.to have 

recObVfe to the Legtllamre to ^n<iaion pH tbetr regulatioos as well 
with rcipeift to tpa as other articks of ial:e pnd. to.,ptit tbotn upon 
fuch a footing that there cau be Op thij^akps or m|rappreben(tpnfi in 
fpture. This bexpg the c^fe» and the rip|u]atiom being nfade with 
re^ed to the excepted article of tea* ;? think a very great doubt 
may arife wh^her tpe latter part ^ the regulations relatea to tea. 
Npw this is an aifltioh fpr npt being permitted to bpcome a bidder 
for tea. If W4k>Pk ovpr thp regulations, .we ^all find that when 
they come to fpftak of the dpppfit they ky, “ in cafp any buyer or 
buym of any goods (tea excepted, which is provided for by ata pf 
Parliamcnr) Ihall makP c^^plt in payment of hb or their depofii, 
the goods (hali lk as'fbon aher as cpPvenient refold, and the di&> 
ferenedln prijep^ if ppy, and expenpes be.mad^ good by thefirft 
purchafer, who Jhall he rendered incapaUe*^ buying again at the 
Gompanyk catrdlc and then they go pn With^thele words},** and 
in dafe any buyer^’ Itiacontcnded, that theword “ buyer” there 
mlatea as weK to the buyer of tep^ articles, notwithftapd^ 

ipg the ex:ceptioni Oh that poinfl ibayc great doubts, efpecially^ 
when I come to read the third (dax^e, which dinnot poihbly 
apply m becaufe the Xegxilature have told the J^qjS tiu&a 
Company'what dc}mfit they aire^ to have for pea.} , and the, third 
regulation ls ** ’fhat fufch pcffoii pr perfoxw as cannot mal^e .^em- 
felves known..’to the Gourt df Xire'iSofs latis^^ion, or to .ihp 
xnyor part of thp; Diresabrs pi^Pnt at Ale, lhaU forthwith 
make a furtherNoW there is n 'pretehce to Ay . *bi y 
with refp«^:'.to';t^' thts /ffie^oGoinpany 'hayc a ri'|^t,io,!ip-' 
-quire any,'fiw^'bcride^Al'thah-^that' .^hieh-'^P' aA .requi,f1^,^'iMid ' 
therefore- 1t^appehrs•••'^■:'‘hie''it"hdg^.fp^^^^ .coh’knded'jj^yhajt-n. 
pnrehafer atlhat fale ■pe,i^ht'''ray,'-I'''eiohl(idpif, thefe'' 


h(}yiog nothing■tC|,dO’whh'-tea'fthe^^pimip-'# 
not, whcn„thcy f^k’<^**'b^«# 
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latlofii toean tbe buyers of tea, but only tbe buyQts of other 180a. 
good!. Taking It for granted bourever that thefe tegulatlnni did fitoitri 
relate to lea (eateept iivhh reiped to the depofit, which it is idear 
muft reft upon the a^)» it is "remarkable tdat the Xiegifilature did 
not cboofc to tfuft the JE^ Iffdia Company with the foie powar 
upon that ipolnr, for they have given the a^ion as to the for¬ 
feiture of ftx times the value to any informer { and they have 
gone on to declare that which the Et/fi Company thought 
they had a right to add as a penalty to their own regulations 
refpeding other goods, that the perfon making default ihall he 
'excluded for ever from bidding at the Company’s fales. I will 
not enter into the queftion whether the eaclufion from any future 
fale be or be not a reafonahle regulation ? We are all clearly of 
opinion; that in matters wh^e the Company i$ not rcflrained by 
Parliament they have a right to make resfoaable reguktioas; 
hut it will always he a queftloh whether their regulations aie rea- 
fonable or not. Undoubtedly the Company is not at liberty tO 
diredk that any individual foal! be/orever exclpded, merely if they 
think fit fo to dired ; they may annex fuetb conditions to theit 
Tales as are confiftent with the obUgatioa foey are under to taaie 
them public fales, indlfierent and open to all hidderai whatever 
reguktions therefore thhy make, muft be tegaMons not depend¬ 
ing upon theit foie will and pleafiire, not to be enfotued or re- 
kaed by that rule Only; for if fuch regulations be allowed, they 
will thereby be enabled to make lhat which k required to he « 
public lale Ibmelhiag totally d||for<;u|^ from a public kfo* 
we IhaH decide fob cale on a mueh, narrower ground ; for fap'* 
pofing all the reguktions forbfoqueot to the ru|c of depofil to apply 
as well to tea as to other commodities, aud foac the purchafor 
tea is liahlp to sdl^he penalties that the jSjid Company have 
thought fit to annex, we are ftUl of opinion, that upon thefo 
words'll is impofiibib for us to underfiand foe term ** fatufaiSUoa** 
in any other ftmfo than a pecujuary latisfatfttDU. It is true that 
foe ^sfauker b to give fatisfodion to the Court of Diredors. But 
foe word ** fatisfi^ion** as we underftand it in a court cd* law 
muft meart cbmpehlkfion for^defouft occafioned hy the breach of 
a conditioBu it is impo^ble for as, unlefs it were fo deaidy e»- 
prefTed as foal there could be no doifot, to fopptde that foe word 
fatUMdu^' intauii until foe* defimlter foatl oht^a Ihe good 
s will 
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wfU and plcafcrc of the C-purt of Diredora. It was faJd at thft 
bar that the meaning was, until the dcfatiltet fliould give them fa- 
tisfadion with reiped to the reafons why he <|id not‘perform the 
conditions. If that was meant, it had better have been as I ftated : 
before,,till he fball do it with our leave and licence, leaving it 
open to thcmlelvcs arbitrarily to grant or refufe that leave and 
licence. If it bad meant pccuniaty' fatisfadion, it may be argued 
it would not have been to the Court of Diredors, but to the 
India Company. And indeed I have no do.ubt that they did 
not underftand the term ** fatisfadion ’ according to the conftruc* 
tion which we in a court of law fliall put upon it. But we are to 
eonfider whether .the buyer had not a right to underftand it fo if 
he thought lit, and whether we lhall eJtclude him for ever from a 
public lale, becaufe he has become a public bidder under condi¬ 
tions, the legality of which may be doubted, and the words of 
which import, that Unlefs he Ihould do certain things, he fljoultl 
Jje excluded until he (hould have made Tatisfadiort ? Whether 
he had not a right to fay (and 1 think he liad) I underftood 
that I was not to bid apin till I had made fatisfadion for my 
default by making good all the payments with intereft; thofe 
payments the Company have accepted, not in fuch a manner I 
admit as to evade the forfeiture, but in fu^h manner as to make 
that fatisfadion, the npt making of which would fubjed me to 
this heavy penalty of being for ever excluded from that fale, 
which all the fubjeds of the country are entitled to bid .at; if I 
had not done this the Gonrpany might have brought an adion 
againft me for the breach, and recovered fuch damages as a jury 
would give?”.- Upon this ground therefore, independent of other 
.confideratibns, we are of opinion, tliat,the Company 

had no right tD.f:.xblude this man from bidding till'he.had given 
what they might think a faftsfadion ; but only till he Ihould 
make fufticient .reparation for the injury they had fuftained by 
the breach of h'^ agreement vdth tbeili to pay certain films of 
money on certain given days, If they had thought fit to im- 
pofe this penalty tlrey firould have brought an adion againfl: 
him for not fulfilling his contrad; and if be did not pay thole 
damages x^hich a jury might ^ve, I ihould think they would 
have authority tO exclude him, becaule that would hot he a parkal 
regulation, but would alfe^ all mankind alikei atrd evi^y than' 
who did not comply would be excluded/ Tlterefore we are of 
; , ^ . * opinion. 
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opinion, ,that under the circumftancea of this cafe this ailion well i8oa. 

lies, and that the Plaintiff is entitled to recover. I heattly recom- 

mend to the Eaji India Company, as well worth their confidera- 

tion, to refleO: whether it would not be bejter that they lliould EastFjjoia 

obtain the fanftion of the Legiliaturc as to the regulation of their 

fales, not only with refpe^ to tea, but with re^e^l to all other 

commodities. ' * , 


Judgment for the Plaintiff. 


Williams v. Brown. 


toth 


fNDESiTZtrvs ajfumpjit for fervice performed by tlie Plaintiff as a 


1 r 


sgreeJ to 
ferve as 

The caufe was tried before Lord Alvankj Cli. J. at the fea«pan 


failor on board the Holdernefsy of which the Defendant was ^ 


mafter. - - ^ ^ . . 

QltflOC II 

Guildhall Sittings after laft Mtcha<lmas Term, when a verdi^l: voyago to 

was found for the Plaintiff under his Lordfliip^s ditedion, with 

liberty to the Defendant to apply to the Court to have that verdl( 3 : Ta** 

fet afide and a nonfuit entered. The circumftances of the cafe claimed as a 

were as follow. The Haintiff, who was a negro, in Noi>ember Have, and 

1797 entered at London on board the Lhldernefs bound for tJhi» maf-^ 

nadasi& an ordinary feaman out and home: on the arrival of the Sl*ponTt*wM 

Holdernefs at Grenada 'the Plaintiff was claimed as a runaway “g*’***! bc- 
•' * . . .. . . tween the 

flave by Mr. Hardman his former mafter, and delivered to him ; PiaintiiF, hit 

and thereupon the Plaintiff, the Defendant, and Mr* Hardman^ the^ca^ptain, 
met and agreed, tJiat on payment of 30 joes by the Defendant to pa*ym“enTof* 
Mr. Hardman the latter fhould manumit the Plmntiff, which was [“®ofn>oncy 

by the cap* 

accordingly done by a regular inftrument of manumtfiion; and 

, , , , , mailer the 

the. Plaintiff on the fame day entered into an indenture, in which Jbcict iiiouid 
deferibing hind'df as “ a free black man of the ifland of Grenada^'' 
he covenanted with the Defendant, Ins executors, admiuiftrators, ciwoant.ug 
and affigns, “ to repair and go on board fuch fhip or vdfel as the jsptaSn « a 
Defendant fiiould appoint ,to parts beyond the feas, and continue three ycari 


at cerrain 
flipul.-ited 


on board fuch fliip or veflel at fuch place or places as the Defend-* 
ant might have occafion for his fervices, and during the term of 
three years faithfully ferve in the capacity of a faiior or fuch other accordingly 

' j, , , , . , - manumated, 

fervice as he fhonld be capable to do and perform as a covenant and bBvirrg 
iiervaat, according to tiie order and direction of the Defendant espTat/upon 

- the home, 

-ward voynffi, cmmenccd'.tti nAiqn him to recover w.iges for that voyage upon a fuannf 

mtrtdt, i^id that j^e-wM cflo|rpcd by hn coinenant from claimio|; lAore thSn tha lam li.pulstcu' 


VoL* IH. 


and 
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hts affigns, without tleparting from or leaving th^. faid fcr- 
AVilliami ; and the Defendant for hitnfelf, his executors and adtnini- 
ij«0U K. covenanted to pay to the Plaintiff for the firft year 15/, 

for the fecend 3o/,, and for the third /., by quarterly pay¬ 
ments.” In confequcnce of this the Plaintiff returned on board 
the Noidernefs^ and Icrved as a failor on the voyage home, and 
lor his wages in tltat^vayage the prefent a£lion vvas commenced ; 
tlte wages for the outward bound voyage having been paid, as 
weh as the money ftipulated for by the indenture* 

A rule Nifi for entering a nonfuit having been obtained cn a 
former day. 

Shepherd Serjt. cow fficw'ed ciufe, and infiAed that the adt of 
manumiffion and the indenture muft be confiderecJ os parts of 
one tranfaaion, the manumiffion being the confideratipn of the 
Plaintiff’s entering into the indenture i that the Defendant there¬ 
fore had taken an undue advantage of the Plaintiff’s fituatipn, 
fmee the latter muA be prcfuined to liaye been willing to enter 
into any oontraa for the fake of obtaining his freedom ; that he 
might have been induced to bind himfelf to the Defendant for 
life, and thus only have exchanged on? fort of flavery for another, 
and that the Court therefore muA hold an indenture into which 
the Plaintiff had been driven by fiich circumAances to be void as 
obtained from him under a fpecies of durefs ; and confequently 
that the Plaintiff was entitled lilce any other Lilor to feek a com- 
penfation for his fervices on board the Defendant’s fliip as if no 
indenture exiAcd. 

Baylty and Serjts. were proceeding to argue in fupport of 
tlie rule. 

But Lord Acvanley Ch, J. Aopped them, faying—My bro¬ 
thers being all clearly of opinion that the Plaintiff cannot recover 
it is not neceffary to hear any further argument. For my owu 
part however J entertaih great doubts of the propriety of allow¬ 
ing the defence which has been fet up to prevail j becaufe I dread 
the confcquencea of giving e 3 e€t to fuch a contraa as that which 
was entered into between the Plaintiff'and Defendant in the lAand 
of Grmada* 1 truft however that this defence is only to be 
fupported upr^i the fairnefs of the contraa, apparent upon the 
face of the tranfaflion ; and that the contraa would not be con- 
Adeied as valid in, England if the Aipulation had teen that the 
Plaintiff fiiould ferve the Defendant for life. The Plaimiff in the 

prefent 
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^refent calc.l^in^ as free aa any one of m while in England 1802. 
erigagei^ to f^ve th^ Defendant as a fcatnan, and the l>efr:ndant 
nndewook to jwin a ni|>yUted fum : at this time however 
the Plaintiff concealed that he was a runaway flave. Now I 
admit that the Defendant was entitled to a full compenfation for 
l^e breach'of the PlaiotiflTs original oontrad, he having concealed 
the ctreumftance of his being a Have, whicli ctrcumftance ren¬ 
dered him incapable of fuKilHng his engagement. The Defend* 
ant is therefore entitled to be repaid the fupa of money which he 
advanced for the manumiffion of the Plaintiff, in order to enable 
him to perform the ftipulated fervice on board his fhtp. But in 
this cafe it feems to me that the Plaintiff has taken a further ad- 
varitage j for wc rouft undcrftatid upon this traofo£lion that the 
^Id arflcles for the voyage have been qualhed, and that the Plain¬ 
tiff has been compelled to enter into a new contra^, by which he 
•has bound himfelf, in conffderation of being redeemed from llavery 
and the penal coafetjuenoes attending his fituadon, to ferve the 
Defendant for the term of three years. When the Plaintiff was 
claimed in Grenada as a rimavvay flave, he was not only liable to 
be remanded to llavery, but by the lavra of the illan'd he was 
amefnable to fevere punilhmcnt for bis deferdon. Now Iffnch a 
contrad as this is to hfe fuftained, I tremble at the confequences j 
for if this be allowed the mailers of Ihips may confider themfelves 
at liberty to purchafe the freedom of as many negroes in the 
Wtjl Indies as they may think proper, and take engigemeuts from 
them to ferve for life. No doubt the negroes, would willingly 
engage in fuch contrails. The confequence would be, that a vaft 
number of negroes might be brought over into this country, not 
indeed ftridUy as Haves* but as covenant fervants, bound to ferve 
for life ; this would be little lefs than an cxcKange of one fpecies 
of llavery for another ; and though by the Jaw of England 
llavery be prohibited in this country, yet this fort of contrad: 
might afford the means of introducing indire^ly, what cannot he 
dke^lly enforcedii It appears to me that the only ufe w-hich the 
Defendant is entitled to .make of the tranfadion in Grenada n to 
dedud from the wages due to the Plaintiff upon the old contrad 
juft fo much as he has been obliged to pay to enable the PJaintiff 
to fulhl that contrad. 

Heath J. I confefa that this matter ftrifces me in a*very diJP- 
ferent point of view. When this Plaintift' was claimed in Grenada' 

a he 
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Ee was incapably of pcrforaittg the ifervkc for which he aov* 
brings his a^lion. lie was alfc» Jiablt to fevew puiiifhraent foi* 
having run away from hi& mafter 4 and he was a jQave for life.’ 
In that fituation the contra^ in qucftion was entered into, to 
which the parties v?ere the Plaintiff, flic Defendant, and the Plain¬ 
tiff’s old mailer, i. confideir the whole as one trahfaiflion. The 
Defendant was to advance* the money for the Plaintiff’s freedom, 
in confideration of which the mailer was to manumit the Plain¬ 
tiff, andf the Plaintiff thus manumitted was to enter into a new 
contraG: to ferve the Defendant for three years, few which he was 
to receive certain wages from the Defendant. This was an agree¬ 
ment for the advantage of the Plaintiff z he was to be relieved 
from pnnifliment; he was to become a free man; and he was to 
receive a compenfation for his fcrvice. This agreement he volun¬ 
tarily entered into. In all countries where flavery is tolerated, 
agreements between the mafter and the flave refpeSing the ma- 
numiflion of the latter are enforced by the law. Suppofe the 
Have after having obtained his manumiflion fliould refufe to per¬ 
form iiis part of the contraG, th^e is no country where fuch 
conduG: would be endured. He is competent to enter into a 
contrail for the purpofe of his manumiflion, and therefore fuch 
contraG; may be put in force againff him, ' If indeed any fraud or 
oollution between the Defendant and the old mailer had appeared 
whereby any equity could arife in the Plaintiff’s favour, the cafe 
might have bad a very different complexion ; but this cafe Hands 
clear , of all fraud or collufioni and conlidering* the contraG as 
having been beneficial to the Plaintiff, 1 think that he ought to he 
bound by his own agreement. 

Rookb J. I agree in opinion with my hrother Meath. In 
order to afeertain with whom the jufbice of this cafe lies, let us 
eonfider who committed the firft fault. When the fiiip was about 
to fail from haadoa the Plaintiff entered into articles which his 
■fituation rendered him incapable of perfdrming. And though he 
>might enter into a contraG to go to any other place but to Gre-> 
nada^ yet he could not engage to go there without danger of being 
detained. Here then was an agreement entered into whhout 
a fair difclofbre of circumftances relative to the contriG. The 
-confequence was, that on his arrival at Greaieda a circumftance 
not dtfclofed at fi^ was difeovered, which prevented the Plaintiff 
from fulfilling Us engagements. Eetqg takem as a runaway 

a 2 flave, 



IN THE FORTY-SECONI) TEAR OE GEORGE HI. 

flave, he became iiable to puoifhmeiit, and the forfeiture to liis 
tnafter in Grenada bf ail the >5r«ge8 whtch he had earned during 
the outward ‘Voyage. Unlefs |.hcrcforc the jury had been of opi¬ 
nion that fraud or durefs Had been employed, I cannot but think 
the contradl entered into in Grenada advantageous to the PlaintiEl 
If indeed the man had been free hennight |>erhaps have made a 
more advantageous bargain for himreif. But being a fiave he 
could not enter into any contra^ without the leave of hts^mafter; 
and fo being a Have, and liable to the terrible confequences of 
defertion, it is agreed that he (hall be fet free, he receives his 
wages for the outward bound Voyage, and on the other hand he 
engages to ferve the Defendant for three years sit certain wages on 
board inch (liip, and at fuch places as the Defendant llialt have 
hccafioh for his fcrvices. Would any jury have pronounced fuch 
a contra^ to be difadvantageous to the Plaintiff? With refpeil to 
the enormous extent to which it has been fuppofed that contrails 
of this fort may be carried, it is fufficient for us in the prefcnt 
inffanee to decide upon the cafe before the Court: and I do not 
bind myfelf to enforce any other contradi unreafonable in its 
nature, when it may appear that durefs has been employed, or 
undue advantage taken of the fituation of the parties. In tlhis 
cafe it appears to me, that the original contra^: between the Plain¬ 
tiff and Defendant was put an end to by the agreement entered 
into at Grenada^ and that the Plaintiff therefore ought to have 
been nonfuiied. * 

Chambre J. * The queftioh now brought before the Court 
muft be decided according to the rights of the litigating parties, 
without reference to any imaginary confequences of imaginary 
cafes. Certainly the Plaintiff is entitled to avail himlelf of any 
circumftances of durefs of which he could takfe advantage in or¬ 
dinary cafes; and if he could prove that the agreement was ob¬ 
tained from him by adlual force, th(? agreement would be void. 
Here indeed at the time bf entering into the contrad he was in 
the fimation of a flave. But I do not know that a flave is pre¬ 
cluded from entering into a contra^. He may do ib provided 
his contradi do not affedl the rights of his mafter. Though be 
cannot deprive his matter of his fetvices, yet with the confent of 
his maft-Cr he may cpgage to do fervice for another. No evidence 
of adlual durefs has been g^ven, but we are dettred to infer it 

Vox.. Hi U from' 
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from the circutnftaaces of the cafe. It is fuppofed that he has 
been driven to an unreafonable and unconfciennous bargainbiat 
I cannot fay that it fo appears to me. What was his condition at 
Grenada ? Being claimed as a runaway flave he was confidered as 
a criminal, he was liable to very feverc punifhment, he was inca¬ 
pable of recovering for his own benefit the iponey which he had 
earned upon the outward bound voyage, and he was unable to 
fulfil his contrail: with the Defendant. Then what is there un- 
reafonablc in the terms of this agreement ? It is true that by the 
articles he had contrafted with the Defendant for a greater rate of 
wages j but from that contrail he could derive no benefit, for his 
mailer was entitled to all the wages he might earn. Independent 
of this circumftance however, the former agreement was entered 
into in time of war, whereas the latter was for three years cer-r 
tain, during which time it was probable that the war wmuld ceafe 
and the rate of wages be reduced. By refeinding fuch a contra<a, 
as this I think we fhould be guilty of great inhumanity; for 
unlefs fucli a contract can be enforced, no mailer, of a flave 
would agree to his manumiffion, nor any perfon be willing to pay 
the price of his freedom; the confequene'e of which would be that 
the prefent Plaintiff and all others in finailar fituations muft re¬ 
main in perpetual flavery. In this cafe an aQual manumilEon 
took place, the matter was a party to the agreement, and nothing 
occurred in the tranfa£liott to impeach the validity of the con¬ 
tract This is the decifion whi^h I think the Court bound by the 
rules of law to make, and which is moft conlltteni v/ith the dic¬ 
tates of humanity. 


II 
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(IN THE EXCHECyjER CHAMBER.) 

Lucena -y. Craufurd and Others; in Error. 

yfssvMPSTT OH a policy of infurancc. • 

The firft count of the declaration (upon which the verdifi The Com* 
was taken) ftated, that whereas our Sovereign Lord the Kirig -fe^' j^'^tntTd 
virtue of the powers vefted in him by a certain a€l of Parlianoscht:^ nodir'the"'^ 
made at a fefiton of Parliament holdcn at W^minjler in the thirty- 3 i 
fifth year of hft reign, entitled, ” An a£l to make further pr6vi- cere. We, 
fion refpeding (hips and effefts coming to this kingdom to take Jrenr^fuch 
the benefi*t of his Majefty’s orders in council of the i6th and l ift ^rgoei to- 
difys of January 1795, and to provide for the difpofal of other f“bfea«of 
flups and efl'edts detained in or brought into the ports of this king- «he (j«ited 

, . T r I Stitet 

dom on the i^ih day of 1795, to wit, at London^ XSc. did ihouidbe 

by and with the advice Of his Privy Council iflue his Royal Com- the^port* o 7 

miffion under the Great Seal of Great Britain to yames Craufurd^ doml^wtrc 

y. B. A. C. y. B. and A. B. direOled, whereby our fiiid Lord 

the King did nominate, conftitute, and appoint them Commif- ^**"**? 

fioners for the purpofea mentioned in the faid aS, and did autho- oB*^i^bdr 

rife and require them ttf take all fuch fiiips and cargoes, goods, rhu«« 15 try, 

wares, merchandizes, and efiefts, into their pofleffion and under 

their care as his Majefty could or might by virtue of the faid a. 6 t **]^*Vy*^ 

authorife them to take into their peffeflion and undef* their care, man-of-war 

and to manage, felt, and difpofe of the fame to the beft advantage, SroaioM 

according to fuch inftru£lions as they the faid J. C. U c. fhould 

from time to time receive fr9m his faid Majefty, his heirs and 

fucceflbrs, with the advice of his and their Privy Council, and hniongtng to 

tbe 

otbetwife in all Tcipeifls according to the laid a£t; and allb to of t^*e United 
give fuch dircQions refpeding the proceeds of the fale or Tales of wb'lngd'iem 
any cargoes or parts of cargoes mentioned in the faid aft to have oTt°bh 
been ordered to be fold, as'the Commiffioners to be appointed by 
virtue of the faid aft were, therein and thereby required and viConaiiy. 
authorifed to give refpcQing the fame, thereby alfo giving and ,h,t they*’^ 
granting to them the faid J, C, &f<r. all and fini^ular fuch powers 
and authoridca, and authorifing and empowering them to do, 
execute, and perform, all and fingular fuch duties and matters and p«ni« (i< ti.e 
things » hi® faid Majefty could or might give or grant, authorife the 

■ ^ ' ' '^»ot h..pp^ii 

uatR after a proclamatioa bad iffued for general rcpiiWi the 

or 
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or require to be done, executdd, or performed, by the Comtttif- . 
fioners to be appointed by his laid Majetly in purAi^niie iind by 
virtue of the faid aft. And whereas before the rhaking of the 
feveral writings or ^JoHcies of infurance hereafter mentioned, to 
wit, on the ioth day of ^une 1795, certain fhips .called the 
Hougbley^ jUblaJfendam^ Dordreebt^ ,Zeeldie^ Meermia^ AgtUba^ 
Mentor^ and Surchcan.ct„ with cargoes of goods and merchandifes 
on board the lame refpeftively, being Ihips, goods, and mer- 
^andizes, belonging to fubjefts and -inhabitants of the United 
Provinces coming from certain parts of and dfrica^ and bound 
to certain parts of the United Provinces, were hU faid Ma- 
jefty’s orders feized and taken at iea in their faid voyage from 
and Africa to the faid United Provinces by .the Commander 
of one of his faid Majefty^s fliips of war in company vi?ith foihe 
fljips in the fervice of the United Company of Merchants of 
England trading to the Eaji Indies^ in order and to the intent thkt 
fuch fliips, goods, and raerchaudizes, might be brought into the 
•ports of this kingdom ; and fuch {hips with fuch goods and mer¬ 
chandizes on board the fame refpeftively had been carried into 
St. Helena for the purpofe of being brought from thence to fome 
port or ports in this kingdom, to wit, at Idc, j and the faid fliips* 
goods, and merchandizes, fo having been carried into St, Helena. 
aforefaidj and the faid y. C. Cifc. fo being* fuch Commiflioners fb 
appointed and authorifed as aforefatcl, the faid J. C. Zdc. after¬ 
wards, to wit, on the zzd of *795* to wit, at Sjfe. accord¬ 

ing to the ufage and cuflpm of merchants,. caulVd to be made and 
eflefted a certain writing or policy of ifflurmce, purporting rhere- 
,by and containing therein that the laid y. C. by the name, 
firm, and defcriptipn of the Honourabie the Comminionefs for, 
fkle of Dutch property, the fame then and there,being their ufud 
ftyle and firm of dealing, as well in their own name, Ssfe. did 
make aflnrance, tsfe. The declaration proceeded to let out a po¬ 
licy in the ufuat form on the above mentioned (hips, and .to date 
the undertaking of the Plaintiff in* error to become an infurer, and 
his fubfeription to the policy. It then averred, that notice jof the 
lolTes and misfortunes which befel the faid Ihips.and goods* as 
hereafier mentjiooetl, arrived in this, kingdom before; itnydeejara-* 
tion and valuation;was or ccmld. be made of the.1paiid.|hip8 and, 
goods, to wit, at That tha ihips.-were in 
time mendoned.ln the ptdky. It alfo Alleged^ that the laid fliips 

and' 
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gppda whicbt tf had amvsdi at 

Lanim a|£or«ifoi^^laid as fuch 

Gomtninjonc.rs^aa a^Tor^A wcsc .and wouli^upoii ruch arrival have 
be^ a«thoi:ifed icp tak^into thcav po^eHIon aftd under theif caret 
and tri managc,^ fell, and 4 iif>ofe<>f the fame according to the form 
and' clTefl of the faid commiflion and.a^Uof l^arliameivt, and twhich 
were intended to he brought from , 5 /. jF/c/ew** aforcfaid lo Lmdm 
afdrcfaid for iKofe'purpofes in ^be fstid writing or policy of alfur- 
ancc mentioned, to wit,„att,f^jV.} arid that the faid Ji <7. idc. as 
fuch* Oomtni||ioners as afprefaki under and* by virtue of the faiil 
act of Parliament^ and, tbe laid comm,i^on at the time of the 
failing ®f the faid ^tps from ^^A Uehm as hereinafter mentioned, 
and frojn thence, until, and at the, times of the feveral iofles here- 
iuafter mentiobed, w'cre ipterefted in tho faid fliips and'goods to 
a large amoutjt,, to wh, to the amoupt of all,the money by them 
ever infured ihereomj; and that the , faid infurauce fo made as‘ 


aforefaid wps . fo made to and for tbeir ufe, i benefit,. add account, 
as fuch Commiflioners a* aforefaid. • 
ftated, that the fhips fet fail (ox England 

the zid oi Jugufi 1795, on tha ,z§: ptjulf 17195 j and be¬ 
fore their arrival, <?/z. ^oti the iQc Septftnfier 1795, four of them 
were loft by perils of the Jm, whereby the: affured fi^ained an 
average or partial fofs to a %ge amount* to^mt^ to the amount of 
40/. upon every 100/. infured, , 

To this declaiation the Defendants btelow pleaded the general 
iflue. The caufe came op to be tried before Lord Kenpn Ch. J. 
and ,a fpeeial Jury at the Gw’Mii?// Sittings after Miebddmas Term 
1799. HU Lordfhip having diredled the Jury to find a verdidt 
for the Plaintiffs below upon, the fifft count qf the declaration, a 
bill of exceptions was tendered, from which, when annexed to. 
foe record ifi fhis Cpurt, the cafe appeared to be as follows: 

iThe PlaintilEft below gave in evidence a commiffion under the 
Qreat ^^lJ^ datpd the 19th ol yum 1795, which (after referring 
to the proviftop^, of th? 35 Geo. 3. r. Bo. refpe( 3 :ing £hips and, 
effects bejopi^ng,; to fubje^ta of the tiiiited Provinces ddtained in 
or brought in, qr to , bo detained of brought into the fiorts of this 
kingdotn^j and, pfoar^i^eciting that feve^^^ fuch foips had been or 
mig^ht,i?| Ab<^eiffjdC-^ iftto the ports of this 

kiugdom)i i^qinited,^ take all fuob fl%8, cargoes, 

Ssfr, into their poffcffion and ui^cr their care, as the Crown was 
VoL. iri. X empowered 
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1802. empowered to feize under tifee 'feiti and t:0.iiiau^e, ^< 31 , atid^ 
dlrpofe of Uw fame t© fhe licft advantage, according to fuch 
inftruaions as they fhouid from time to tjoie receive from his 

C RA-WrUR l> , 

and Oiberj; Majefty, with thc advice of hie Privy Councii^ and to difpofe of 
»n .rtor. proceeds, and to do every thing which the Crown could 

authorife them to do by virtue of thc faid adi- They then gave 
in evidence certain inftruftions under the fign manual to the 
commanders of his Majefty*s (hips of war and (hips carrying 
letters of marque, dated the 9th of February 1795, dirfeaing them 
to bring into the ports of this kingdom all Dutch Vellels bound to 
or from any ports in Bolland^ in order that they, together with 
their cargoes, being Dutch property, might be detained provi- 
fionally; and that fpeedy reftitution (hould be made of all cargoe? 
belonging to the fuhjeAs of allied or neutral powers. They then 
proved that the (hips mentioned in the policy, before the time 
when the policy was efffedted, vhn. on the loth of Juue 1795* 
were Dutch (lups, and that they with their cargoes, alfo Dutch^ 
were coming from certain parts in ^a and jdfrica to certain 
ports of the United Provinces^ and were by virtue of the above 
inftrudions feized by Captain F^ngtm the commander of thc 
Sceptre man of war, in company with (bnj<^ (hips in the etnploy- 
ment of the Eaji India Company, and carried into St. Helena for 
the purpofe of being brought into this kingdom. They alfo 
proved the Defendant’s fubfedption to the policy ^ that he had 
notice of die’lofs before any valuation could be made; that the 
policy was efte£led on account of the Plaintifts as fuch Commii^ 
(ioners as aforefaid; that thc (hips failed from Helena on the 
ad d^uly 1795, and that they were loft in the manner ftated in 
the declaration, in .confequCnce of which the aflured fuftained 
an average lofs. The Defendant on his part gave in evidence 
an ordiy of Council, dated the 15th of Jaiw 1795, whkh after 
veciting, that by the powers vefted in the Crown by the before- 
mentioned &Q, bis Majefty had ifllsed his commil&on to the Platn- 
. tiffs authoriftng them to take the (hipr and cm*goe8 of Dutch fUb- 
jeds, which bad befcn or might thereafter be brought into the 
ports of this kingdom, into their pdfleffiion and Under tbdif Care, 
and to manage and <5fpofe of them to thc heft advantage, luicotd-* 
ing to foch inftruCiibns as they &euld fix)m time to time TUceive 
from hU Majefty, whh the advke of Ms Privy Couniiil, dwi^^ 
them forthwuh to take iaio thek p<^e(!ibfli atid eate all ftich 

(hips, 
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them by the Eortl$ of the Tr^af«ry; together with eth<!*' c|ir<^JOOS 
not mat«ri*r to this c^fe, He then, gave;in evidence 
Proclamation for general. reprizals ajlaiftft the Ihips, goods, |ind 
fubje^s, of, the United Provinces, dated the 15th of Sejftem&cr. 

1795. ifo next produced an order of Council, dated the 6th of 
November 1795, which after that the four patch BaJ^ India 

(hips, vim, the Blajfcndam^ the the Mentor^ and the por- 

drecbiy then lying in the rivef Sbannmi in the kingdom of Ireland, 
were lent in there by his IVlajefty’a foip, Sc^tre^ aptecedent to the 
order for granting general leprizali againR the (hips of the United 
Provinces, and th®t*g®dta ^d been appointed by Wilp^am 
ton^ Efq» the commander of tbe'Ser^e^ and others, concerned in 
lending in the faid veffels, and that the foie intereft in all Chips fo 
fent in was in veiled in hia Maje4y,‘aRd;ld)e ,^PPointmeht of agents 
for the care and dilpQlal thereof did; of nght btlpng jto bim> ap> 
pointed the PlaintiiTs’ to be the agents oniibcbatf of his JVlajefty 
for the care and management of the faid fpur Dvtcb Chips and 
their cargoes. The Defendant atfo, proved that the PlaintiCTs took 
polfeCIipn of the aboya four Chips in the kingdom of Ireland. He 
then gave in evidence ceitain proceedings in .the High Court of 
Admiralty againft each pf, thofe Chips, atid Ccntences of condem- 
nation, pronouneing each of “ the faid Chips and ;eargoes to have 
been taken before the declaration of hofoUdes againft the Dutch, 
and to have then belonged, to fubje6ls of the States General of the . 
United Provinces, now the enemies of the Crown Great Britain, 
and as foch or otherwife fohje£l and liable to confifeation,” Laftly, 
he gave in evidence certain inftrui^ions froin his Majefty to the 
faid High. .Court of Admtri^cy, ^^ted the 16th of Goober iygs> 
which, after rcqiting the before«tnentioned a«^, enabling the ^ing 
to gram a CommilGpn to threa or more perfpns to take into their 
po^fiion and manage, ail fueh Dutch Chips which might be 
thereafter detained in or brought into the porta of this kingdom, 
and reddag thar.Tuch a commiCfton had i 0 ued,. and that fincc 
the ijPTuihg of hwJV^ye.fty had thought fit to order 

general r^romia ajg^nft the Clwps, .of the yaited Provinces, 
and to i^oe a Ck^mmiCiSem Wthoflfin^ thP l^prds .of thdAdmiralty' 
to lake CQgnkftOce of captures, dire^ed the faid High 

,15 Court 
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Coiirt of Admimlty to prpoeed td 'ilie aojiudicaUod of fuch ihip^ 
i!fc. of wiiich pofleiEdia liad Wen t^cp ibV fnonld be taWn by the 

■ t • \ <> S H-.’ * ' • « I • ’ , • 

faid Coinmifljoners, df 'flibutd W preceded by the King^s 

Advocate General, in order tbw tW fame might be condemned 
to tl',e Croixrn as good and lawful pristc, -referving ncverthelefs to 
tbe faici Coiutnlffioners tbeAaje» care, and” management tbereof, as 
well before as afterfinal adjudication’ accqrdinjg to the proyifions of 
the faid aifi.*'’ 

Upon this evidence the counfel for the IDefendant innded that 
the Plaintiffs could not maintain their iiToe, bccayffe the faid Ihips 
inenticnied in the policy'of jniurance in the firft counf of the tfe- 
claratidn were not Ihips, wlficb, if they had arrived at Ijcntkn from 
the faid voyage therein mentioned, the laid Plsyntifn), as fucb Coni: 
rniffioners, would have been authorifed to take into their ppiref- 
iion, and under their care, according to the effeCi of their Com- 
mifiion, and the of ParUa.ment nieptionpd in the firll count of 
the declaration, and becaufe upon the evidence produced it ap¬ 
peared that the PlaintifFs as fucb Commiifioners under the faid 
a<a and Gommiflipn ^cre not at the time of the failing of the 
faid fhips froni 5 ?. as in the firft count of the declara¬ 

tion ineniioned, and from tbeWe, uniU, and at the lime of the 
feveral iofles therein alfo mentioned, interefted in the faid Ihips 
or goods, or either of them, to any amount or in any manner 
whatfoever, fo that a legal and valid afliirance could be efFcded 
by the Plaintiffs as fuch CommiffipiKts on their ovyp, account 5 and 
that the infurance fo made, as in the firft count of the declaration 
mentioned, was not made to and fo|( the b^efit and on the 
account of the Plaintiffs as fu(:U Commiffioners according to their 
allegation. Lord Kenyon however dir^fted the Jury that in point 
of law the Plaintiffs had maintained their iffucs, and the juiy ac¬ 
cordingly found a yerdiff: for the Plai^ti^ on the firft count of 
the declaration. ^ 

The alTignment of errors was Wnfprmable tothc pbjedions taken 
at the triaL ( -i.-- ,, 

This cafe was argW.d, three times, Midumji^as Term 

iffoo by Giles for theTIaintiffs in error, and Wood for the De- 
fendants in.error; fe<mndly in J 5 ff 4 ifyXerin ,iSoi,byfor tbe 
former, and Gibbs fo^ the latter; after. tWfe two furgijments Lord 
Eldoft^ before whom; as Cbief , Jbfti^ of the CoWehW Pim 
caie was debated, having been n|add Lord Ghaticelior, and Lord 

7 Alvanl^ 
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Alvanlcy having fucceeded him as Chief Juftice the Cooamoii. 
Pieaa, a further arg^ent was defired by the Court;, and ac-^ 
cordlngly in Michaelmas Term iSci the cafe was argued by 
Erjkine for the Plaintifik in error, and Park for the Defendants in 
error. , 

Arguments for the Plaintiffs in erro $.—The firft count of the 
declaration upon which the verdi^ has been taken contains two 
material averments, the firft, that the (hips and goods infured were 
fliips and goods, which, if they had arrived at London^ the Com- 
miffioners would have been authorifed to take into their pofieflion, 
and to manage, fell, or otberwife difpofe of, according to the form 
and effect, of their Commlftion, and of the aH of Parliament | the 
fecond, tfiat the Comraiffioners under and by virtue of their Com- 
miftion, •and of the a£t of Parliament at the time of the falling 
and lofs were interefted in the (hips and goods infured. ^oth ; 
tl>efe averments are negatived by the evidence. Under the ait; 
which authorifed the Khig to grant a Commiffipn, and under the 
Commiflion conne£led with -the inftruftions, the Comraiflioners 
had only authority to take into their pofteffion foch ihips an4, 
goods as bad belonged to the fuhjedls of the United Provinces, 
and were brought into the ports of this kingdom tQ be-detained pro-,* 
vifionally. By orders of’Council of the, i6th and it t ft of January 
* 79 J» confirmed by the 35 Geo. 3. r. 15. the King authorifed the 
fubjeifls of the United Provinces to land their goods in the ports of 
this kingdom in vcflfels of any country, and navigated in any 
manner without being liable to feizure, and direfled that they 
fhould be warehoufed under certain regulations. On the pth of 
February he was pleafed to dtre^ the commanders of his Ihips of 
war and privateers to bring in by force all Dutch veiTels bound to 
the ports of Holland^ in ordef that they and their cargoes, being 
Dutch property, might be detamed provifionally. On the azd of 
Afiry following the 35 pee. 3. r. 80. paffed, which after reciting 
the 35: Geo. 3. c. ly. authorised the proprietors of fhips and goods^ 
who had voluntarily takep the benefit of that ad to difpofe of 
thofe fhips and goods under certain regulations contained in the 
firft twenty felons. The twenty firft fedion then after reciting 
that other fhips and cargoes had been or might be thereafter de¬ 
tained or brought into the ports of this kingdom, and that fuch 
fhips and goods might perifti unlefs fome provifion were njade for 
them, authorifed his Majeifty to grant a commiftion, en.^bUng three * 
Vot. III. Y or 
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dr mdre perfons to take fuch fltips s|dd cargoes into their pofleflSon, 
Now the fliips and goods to which this recital refers were 
to be brought in tinder the order of the 9th for the 

purpofe of being detVined provifionally, and the Comtniflioners 
had no authority to take poffeflion of any but fuch Chips and 
cargoes. The Chips infui^d were indeed taken on the loth of 
yufff under the jnftfudions of the 9th of February preceding, 
and carried into St. Helena.^ from which they failed on the 2d of 
yuly 1795} hut on the I5ch of September 1795 a proclamation 
iflued for making reprifals upon the property of the fubjetSs of 
the United Provinces. Before the date of this proclamation there¬ 
fore the goods were veiled in the fubjcfls of the United Provinces, 
who had in infurable intereft in them, and after that date they 
became prize, and vetted in the King^i^rr coroneCj who acquired ty 
the proclamation an inchoate right uOdCr the law of nations, fub- 
jedi only to the adjudication of the Court of Admiralty ; and Cap¬ 
tain EJJington tto longer held the Chips for the purpofe of being 
brought into the ports of this kingdom to be detained provifion- 
ally, but as the property of the Crown. With refpefl to the 
Chips which adiually did arrive, and of which the Commiffionera 
took poflelfion, they did not take poflVffion of them by virtue of 
the a£l of Parliament, but on^er an authojity from the Grown of 
the 26th of November 1795, appointing them prize agents. The 
Court of King's Bench has aCTorded an cxprCfs authority upon this 
point. For iu a late cafe wherS Lord Keith had taken certain Ihips 
belonjng to the fubjedls of the United Provinces at the Cape of 
Good Hope before the Proclamation for reprilals, and having 
brought them into this country after that Proclamation proceeded 
againft them in the Court of Admiralty as prize, the Commillioners 
applied for a prohibition, urging that they were entitled to the foie 
management and difpofal of the (hips, but the prahibition was 
refufed. The Commiffioners indeed bjp thdr own afl have (hewn, 
ftat they did not conlider the, (hips* which arrived as coming 
under their control as CommilGoners appointed by the : for 
they took poffelfion Of them in ike/axi^, which they could not 
have done under Ihcir Commiffioo, but only under ih«r’authority 
as p:izc agents. The fecond averment is that thO.Cbmmilltoners 
under and by virtue of their Commiliion andtbe ai^ of Parliament 
at the time of the failing and lofs were interefted in the Chip® and 
goods. It appears however upon the evidenee that ihi^ had no 

infurable 
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infarable iotereft in them. They had merely a contingeos. ejt- 
pe£ 3 ;atton of manfi^tig and controlling them in cafe they 
he brought into the ports of this kingdom, an event which at the 
time when the pcdicy was effe^ed had not happened, might ;jnoc 
happoi, and In fa<^ ultimately never did happen. Now whatj is 
che nature of a policy of tnfuranee ? It is an inflrument by whil^Sih 
a party /* caufes himfelf to be infured*' that is indemnihed againfl; 
any injury happening to certain fubjecla Rated in the policy: hut 
in order to he indemnified the afTured muR have the thin*g which 
he infures agalnR peril. To conRitute an infurable intereR there¬ 
fore there muR be a prefent right of property in the fubje^l; UMit- 
ter, capable of being transferred by the ordinary means of trans¬ 
fer, and capable of being vindicated in point right by the or- 
’dinarjr remedies of the law. The uniform courfe of riie prece¬ 
dents upon policies of infuranco.has been to aver an IntereR in fo 
‘ many words, or to Rate thofe. circumRances from whence a con- 
cluRon of intereR muR neceRariiy arifc. The oldeR entry of the kind 
is in precedents in the UpperEench, page 77. where the declaration 
contains feveral allegations introduced for the fble purpofe of ihevr- 
ing the plaintifT's property in the goods. In Gpram v, StpeetiMj, z 
Sound* aoo. zoj. though the infurance was from London to Gih* 
raltor^ ** without further account to be rendered fbr the fam^** 
yet the declaration alleges an a&andontnent, which (hews that it 
was thought neccflary. that the infurer Riould have an intereR 
capable of abandonment ;\and in the cafe GaUo^ v. Proudfoot, 
Vidian 48. thc*pl«ititiff cxprelsly avenred, that at the time of tlie 
infurance he was pofTefled of a part of the fhip j though he de¬ 
clared upon a valued policy ** without further account,” Indeed 
in the cafe of Martin v. Sitwollf t Shote, 156, which was previous 
to the Ratute 19 Geo. a. refpeQ:ing wager *policies, the plain'-ifF 
who had made an infurance was allowed to recover back the 
premium, becaufe no goods had been put on board; whli^h he 
couk] not have been allowed to do if-the policy would have been 
equally good wbctbeTth&plaintilf had any intereR on board or not. 
That a mere wager is legal there cap be no doubt, but infuranco 
is a different thing from a wager, k is a contrasa: refpcfling the 
indemnity iff property againft certain accidents which may befall 
it to the- detriment of the perfons intereRed in it. And it was fo 
CQnRd<£red> by: Lord Chief JuRice W/w in the eafe of Pole v. iOVa- 
gerald, Wtki jR/j&^ 64S.* who cites the authority of Roccus*mA 
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Ckirac to that effe£l. Confidently therefore with this notion it 
is that all the precedents; printed and manufcript, previous to the’ 
datute igGeo. 2. with one fingle exception either aver an intereft, 
or contain a difpenfatiofia of the proof of intered. The fingle ex¬ 
ception is contained in Entr. 77. Grotton v, Aldwortbt 

but that cafe does not appear to have cosie into difcuflion, and 
was probably a mere precedent inaccurately drawn.- Indeed be¬ 
fore the datute the Courts were extremely jealous of policies in- 
tcred or' no intered* fomedtnes compelling the parties to abandon 
what intered they ad:uaHy bad, and fometimes upon bills filed 
for that purpofe, ordering them to be delivered up to be cancelled; 
as in Goddard v. Garret^ 2 Vern. 269. And in Le Pypre v. Earr^ 2 
Vem, 716. the aflured was ordered to difeover what goods he put on 
board, though he had offered to abandon, in order that it might be ’ 
referred to the’mader to exaibine the value of the goods faved and 
deduid it out cd"the fum infured. The touchdone therefore ofin- 
furances, not made in the form of a wager, is that there be fomething 
which may be abandoned ; tljus l.ord Mahsjield fays that it is the 
criterion of wagering polides that you cannot abandon; and though 
in valued policies if there be fomething to abandon, a larger intereft 
than really exids may be infured, yet fuch .policies have only been 
allowed for the accommodation of traders wlio might be ignorant 
what fort of cargoes their favors might have to remit. Thus 
flood the law of infurance up to the 19 Geo. 2. e, 37. the object 
of which was to prevent the consradl of.infurance being made ufe 
of as the means of wagering and to place it from that time on the 
fame footing on which it originally flood at common law. The 
ftatute, after reciting that many pernicious pradices had enfued 
from wager policies, dridly prohibits any fuch to be made “ intereft 
or no intereft,” or “'-without further proof of intereft tlian the 
policy,” which are fpccificatlons of the terms ufually inferted In 
fuch policies: but the words which follow apply not only to the 
mode in which the evafion might be attempted, but to the very 
thing itfelf, “ or by way of gaming or wagering or without bene* 
fit of falvage to the infurer.” With the exception of Le Cras v, 
Hughes^ Park Infur. si6<). Gregory v. Cbrlfie^ Park Infur, 11, and 
Flint V. Le Mirier^ Park Injur. 268. in notis, all the cafes fubfe- 
quenr to the 19 Geo, 2. are reconcileable with the principles of 
infurance coptended for by the Plaintids in error. In Le Crae r. 
Hngbei Lord Mans^eld relied upon tlie authority of a cafe of 
8 Grant 
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Grant v. (^) tvliicH iad' FeeV determined, 

but,;whicU- 

Jiriiilogy . to, it*. ,;|bc„; ipfuraude;. wa»-:.-% ;<>a«:|t*ood-^'^ 'befng 

profits expeaed. to. ;%Eife fropi :tiie oargor p{-'-iUc^Mp'P)^li&nce 
in the event of fecr 

gationJn the declaration that the PJatol^ H^ untiland atthe tlm^ 
of the tnisfort u ne hertantaftor mfentiop^d the prtji' 

fits„.expea^ to,,ari-fe and'rntreha;^-'^' 

dizefi to a largg,,,.^^alw€,?^,.5£?cv^;■ ■ 

might he inferred fto?tt :thi| alkgatlon^ that the affured ^as 
the ov^ner of the, ;goo.ds enj board*' and 'ehnleqitfeOitiy'' Was in- 
terefted in Ute profit# to aa-ide, therefrttot. vTh<^ 
ipfured^by a feparate pcdliy j : ;ind therefore hyf makltig a difi 
tina: pp%y pn the profit# he had only foctoed toOfe'profits to 
himfelji by this, feqpnd pfil^y p'hich fiG.torgh 
firil had it^hecn a valued ppney pppjiy;jfoc goc«J»ahd profits td arilib ■ 
eherefroto* . Lord by'tobforvio^,' 

“ This was a cargo‘of moJafi'^ bclongiag to' the ■ The 

iubfiramra and foupdatioh of the inforao^d therefore ^as nota ' 
bare cxpciRatian ofinterefi; in a fobjei^ with which Ist the H roe Of 
aficiSUng the inforaace the in&red liras hot bat' an ex- 

peaation,of profits on goods; at that- tifoc his;and' infufahle fo-' 
gexker y;ith the profir^ia a valued Idd^i^udeht Of thefe 

obferv'ations however v. s/Yi^W; Whether^ p^^ de¬ 

cided or not is very diftingnifbable from the -pfoftnf cafe. There 
l..ord Mmifitld coniidered: the main quefiidn to be^ Whether that 
poCreflion which the jomt'captors had obtained of the prize was, 
when confidered with reference to the prize a€t and proclanta- 
tiou, foch; A pofleffiOn as verted in the" captor® ah inforable in- 
tereft; the difl-ind^ion between thateafe and the prefent therefoto 
is veryelfeniialy in .the former the infurableintereft being fuppofifjg 
to arife opt of thp a#ual poiTefiaon* whereas to the prefent Cafe the 
iafurable iptereR. ja fpppoied .to arile o»t of the expe4latibO of 
pofie^otp ; With refpeift fo tlto ohiervation fuppofed to havfc 

beep.,ipa4j^>|iysi^Ord,^«i«;^(&^^4W prizes not'having', , 

the pofl«#pn pf il^ property: tpayinfure* it fccros to be incptifift- ' 
ent ssitb the.ire||'<if rhM J«dg 0 eht, which diftlojrtlyptoceB^siipbn 
the grpup<| pf tbpyft^pred hpvfog:the pOiTefijoa aa well atf tlitf ex- 


pedatiop pf *bp prpj^rty. It-ptay be added xhn lm 4 ''Man^efd 

■ {id 'Tin# raft win hmt ja' de ca^fi aind a mUukripx net's 

efthe.ia4g<aei!S(> j:., 'i’? ''■■> >'■ 
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in a greit meafure relied upon an idea tiiat the prize ad and pro¬ 
clamation veiled the pro|)crty of a joint capture in the joint cap¬ 
tor?, which appears to have been a miftake; and accordingly it 
has been found neceflTary to introduce a claufe in the late prize 
ads 33 Geo. 3. c. ^ 6 .^. 3. 37 Geo, 3, r. 109./ 3. for the exprefs 
purpole of veiling in the captors the property of a joint capture 
by the army and navy.^ With refped to Gregory v, Chriftic it 
is difficult to difeovof upon what ground the expenditure of mo¬ 
ney for thi ufe of a Ihip in any way whatever, can be infured as 
an intcreft in goods, fpecie, and effeds. In the cafe of Flint v, Le 
Mefurkr Lord Kenyon is fuppofed to have exiirelicd an opinion 
that the commiffions of a confign'ce might be infured, but it appears 
Hhat the matter v.’aa compromiled, and the cafe did not come to 
any decifioo. It is therefore to he confidcrcd as nothing more 
than a note of an ohifer diBum much too ioolc to form the ground 
of any decifion. The next clafs of cafes to be confidered relates 
to infurance upon freight. It may he contended that as ail intcreft 
in freight is’a mere expedation, no one b*eing entitled to it until 
the arrival of the goods, it does not fall rvkhin the defeription of 
intcreft which the plaintiffs in error contend to be neceffary. It 
is obfcrvable however that this expedation is founded upon an 
abfolute contrad entered into between the fliip owntir and the mer¬ 
chant ; and is therefore an expedation which is not to be defeated 
by any other contingencies than thofe very perils againft which 
he infures^; for even this expedation built upon an abfolute con- 
trad will not raife an infurable intcreft unlefs the goods be adu- 
ally put on board. The two cafes of Tonge v, Watts^ 2 Str, 
lajr. and Montgomery v. Egginton, 3 Tenn Rep, 362. clearly efta- 
blifli this principle : in the former of thefe though the goods were 
lying upon the fhore ready to be fliippcd, and the policy on freight 
had been previoully effeded, yet as the Ihip was deftroyed before 
the goods w'ere put on board, It was held that though the affured 
had certainly loft his freight yet there was no inception of intcreft 
in the freight, but a mere expedation; and in the latter where 
part of the goods were adually put on board the infured was al¬ 
lowed to recover. The fame principle prevailed in Thotnpfon v. 
Taylor^ 6 Term Rep, 478. for though no goods had adually been 
put on board “yet a® the lliip had broken ground and fet fail for 
the place where they were to be taken in there was an inception 
of the contrad for freight. The intcreft and the rifk muft tfe co¬ 
eval. The remote and vifionary lotereft which was the fobjed 

of 
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of the-prcfent infuraiujc, may .cotopared to that which Wat 
brought forvyard ih hHeaftt of STi&r Mkrmy General S^mitb before 
Lord Thurlow Ch, of-kitt of a lunatic in order to 

have a. bill ft? the icftimony of witneflea, and thereby 

iecure his fuccelFion to the lonatic^s eftate: Wlii^h application was 
refufed on the ground of want of iptcreft. And Lord Thurlowp 
faid, “ The prefeot. ia a fuit for fomething by fomebody who 
may have. If God pleafcsj a,n intereft againfl one who may have* 
-if God pleafes, alfo an interell.”. Ferhaps fomc reliance may be 
placed upon the rule tefpe«S;itig lifermfuranccs that a creditor has 
fuch an interelf in the life- of his debtor, that he may infure it. 
Anderfon v. Kdk^ Park Jnfur^e^^Zi, But there the fecurity de¬ 
rived from the perfon of the creditor is the fubjedf ittfured, and 
indeed the governing principle of all the cafes upon that fubje< 3 : 
wdll be found to be cpnfiftent with the rule contended for by the 
riaintiS’ in error, bccaufe they proceed,on the ground that no ia- 
fufrance is good which is not made to infure foinethiag of which 
the party infuring is in the a^ual enjoyment, and which depends 
-upon the duration of life. 

Arguments for the Defendants in ssrror. The Dutch Commii^ 
iioners were appointed to fell, manage, and difpole of effem. 
which fhould bp brought into, or which Oxould hereafter come 
-into 4 he ports of this Idngdpm. But it is infilled that the words 
“ to be detained provihonally” contained in the inftrudlioas to 
•to the commanders of the. King’s fhips, conneded with the altera¬ 
tion which took place in the ftate p&things previous to the time at 
■which the fliips iilfured would liAvc arrived in the ports of this, 
.kingdom, if hot loft, materially change the chara< 3 :er of the Cpm- 
miffioners vyitli reipeil to the fubje<ft infured. It mull be remem- 
bered however that the policy was dated on the ead of Augujl 
1795, and that the proclamation for reprizals* did not ifllie until 
the TjTth of September following; at die date of the policy there¬ 
fore the authority and intereft of the CommifTioners was precilely 
the fame as when it firft vefted in them. Had no proclamation, 
for repriz^ils. i0ued the fitnation of the Commiftioners would 
clearly have remained unaltered* Now the order of Couneii of 
the loth empowering the ^Qoprt of Admiralty to condemn 

as prize aU fuch Dutch ihips as fhould he brought ioj raoft cau- 
tioufly preferves the (Old authority of die Commiirioners, and re- 
£errii§ ^.|h^,ad nndpr whieh t|>^ authprity was deriTedi fays,* 

referving 
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i8oi(. “ referving neverthelcfs the faid |Sotrnt\tiIlotters the fale, care, 
management thereof, as w*dlbefore as after final adjudicatton 
Ckavfvro a<^cording to the provifione of the fald a<a.” It is remarkable that 
and Others} in this order of council there is a reference to the Comroiflion, 
but that the namjes* of the Comrhiffioners are never mentioned, 
and that the lale, management, is referved to them, “ accord¬ 
ing to the provifions of ^he faid a£l.*’ Though upon a Procia- 
mation for reprizals th^ right to all enemies’ property feized veils 
in the Grown jure coronay ftill that right is hut an iochoale right, 
and Is not complete till condemnation iii the Admiralty. Novsr 
upon the face of thofc very inftrudlions by w'hich the Admiralty 
was authorifed to condemn, ami ^thereby would have completed 
the right of the Grown if nothing had been added» the Crown 
itfelf reflrrains the condemnation to the purpofes of the* Gommif- 
fion previoully iflued, and prevents that right veftiog in the 
Crownj which if not fo retrained might perhaps have been in- 
cohfiftent with the whole authority of the Commiffioncrs. It is 
true that the original Commifl5on was in'its nature revocable, but 
it is equally true that it was in its terms unlimited, and ftill re¬ 
mains unrevoked. And though in the order of Council of the 
a6lh of November bis IVlajcfty conftitutes the Gomraiffioners 
Prize Agents for the fow fljips which bad gone into the ports of 
Irelandy^xhisX provifioti vvas only made to*prevent difputes reipedl- 
ing the difppfition of that which might I*eem not to come vyiihia 
the terms of the original CommilDon which extended only to the 
realm of Great BritaiVy and k is in that inftance only that they 
arc treated as prize agents j for in the orders ‘to the Admiralty 
authorifing condemnation, the term “ prize agents” is never ufed, 
but they are coufidered as Commiffioners aifting under an old au¬ 
thority. Whether the King or the fubjedts of were cejluy 

(fuc trujls of the property, this at leaft tnuil: be’allowed that the 
Duieb under all the circumftances of the cafe retained their origi¬ 
nal charadier of ftatutable conftgnees. WUh refpedl to the main 
queftion raifed upon this record, whether the Dutch Commifr 
fioners had an infurable iiitereft? there, is no pretenep for faying 
that this was a wagering polity. The Commiffioners jftated to 
the underwriters the nature of their intereft and of the property 
to be infured, a^d they only fcek to recover the amount of lofs 
fuftained upon fliat property. Without hazarding a deftnition of 
infurabli; intereft, it may be ftat^ a principle that wlmn no- 

* thiog 
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thing Hands between the infured and the poflefTion of the property 
to be iuAired, but the .petals tnfured againil* he is in a fituatioh 
•whicli entitles him to malce the infurance. It is tirue that a cort- 
tra<l 3 ; of infurance is a contrail of indemnity, and it Is nor lawful 
to make ufe of that contra£i for the purpofc of gaming of wager¬ 
ing; but it never has been held neceflary that the infured Ihould 
have a veiled intcreft in the property ;f and the true queftion is 
whether he be interefted in lecuring the property froih the perils 
againft which he infures. In this cafe had the Ihipa not beeti 
loft by perils ^of the fea they would have arrived in the ports of 
this kingdom, and the Com mi fli oners would have taken polTef- 
fion of them. Suppole two'•(hips at St. Helena of efjual value 
bound for England^ in one of which a perfon has the alifolute 
property, and the other is alligned to him on condition of her fafe 
arrival in the ports of this kingdom. The lofs of either of tbefe 
velTels by perils of the fea will equally affetSt the perfort expeding 
them, though his title to one would not accrue until her arrival. 
Would an infurance upon the latter veflel be gammg or wagering, 
or could it be contended upon arty principle oTF reafort, juftice, or 
law, that fuch an infurance would not be good ? Admitting for 
the fake of argument that it was neceflary before 19 Geo. a. to 
prove an intereft unlels the policy contained' a ftipulation dlf* 
penftng with that proof, the only efled of the ftatute has been to 
pre^ibit the introdudion of ftipulationS of that fort, leaving the 
queftion refpeding the nature of ihfurahlc intereft upon the 
fame footing as before the ftatute.* The cafe of Tqnge v. IVattSy 
though much relied upon by the other flde, is perfedly confiftent 
with the principles now contended for; the infurance there viras 
upon freight, and as the goods had never been put on board, the 
freight had no inception, the fubjed matter of the infurance had 
no estiftence in point of fad, and the rilk (herefore never cohi- 
menceci. Here the argument might be concluded, it never hav¬ 
ing been dedtJed. that a vefted intereft in the fubjed matter of in¬ 
furance is necelTairy; hut many cafes have come under difeuffion in 
which it has been exprefsiy holdcn that lefs than a vefted intereft 
may be infured. In the cafe of Grant v. Parkinjon tvio policies (/?) 
were efieded, and that upon which the queftion arofe was “ upon 
the profits of a cargo of molafles.” It is impoflible therefore to 
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contend tbat the infuraoce w'as u'^on any thing but profits ec Homine, 
Mr. WaUace zmd Mr. were counfel ibr the defendant in 

that cafe, and iliey were either convinced that no ohjedlioti arofe 
from the nature of the intereft infured, or if any objection was 
taken upon that point, it was overruled. That cafe has how been 
decided twenty years, aijd not only has never been overruled, 
but has fince been confrantly r^oghifed as law. According to a 
manufeript note of Xr Cras v. Hughes it appears that Lord Mans- 
field in his judgment referred to Grant v, Parkinfon as having de¬ 
cided the queftion of infurance upon profits. Mr.* Juftlcc Law¬ 
rence in Tbom/on v, Taykr again recognifed it as having decided 
the fame point; and Lord Kenyon In a cafe Of Barclay v. Coufns^ 
which was an infurance upon profits, and is ftiH depending in the 
King*s Bencbf faid, in the zid of Geo. 3. a cafe of Grant v. 
Parkinfon not to be difiinguifhcd from this was decided by Lord 
Mansfeld^ who having fome doubts defired to have the further 
eonfideration of the Court j and though that cafe was argued by 
Mr. Wallace sktid Mr.: Dunnings they did not prevail; but the 
Court, confiituted as it then was,, were clearly of opinion that it 
was an infurable intereft.** From the manufeript note of Le Cras 
V. Hughes above referred to, the words of Lord Mansfield upon 
this part of the fubje€l appear to have been particularly ftrpng. 
He fays, ** whenever, a queftion has beeii made fince the ^ime 
of Queen Anne the King has always given it (the prize) to the 
captors. Is the contingency then of the (hip coming fafe fuch 
an intcreft as* the captors may infure ? Some ititereft is necefiary, 
but not any particular form of intereft. The queftion is this, whe¬ 
ther this contingency ia fuch a benefit to me as will make it a lofs 
to me if the fhip does not arrive 1 An infurance upon the profits 
of a voyage was feolden the other day to he good. An agent 
may infure the arrival of a ihip which will produce him profit. 
Here the pofleffion gives the intereft in the arrival; yet the vefTd 
may bring material papers to fltew that, the fliip is neutral. It is 
not a vefted intereft, but fuch an expe^atlon as never ^et was 
defeated.” Though Lord Mansfield been miftakeh in 
fuppofing that the expediation of a 'grant fi-om the CroWo had 
never been defeated, yet proceeding upon that fuppofition his 
reafoning is equally applicable as an authority in this cafe. The 
cafes of Kent v. Birdy Cowp. jS-j. and Lowry v. Boiirdieu, pohg, 
468. clearly Ihew the opinion of Lord Man^eld, t\izt the only 
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obje^l of the ftafttte of 19 2. was-to gemiogand 

wageiing bj j^oikies of infill^ he n^ivcj’ intimates the 

ncceffity of the; iofuted havirijg a yeCted intereft in the pro|>erly. 
So Lord JTeffjroff X^Mmtgomeryv^ ftitfedthe wbole^ueftion 

to be “ whether it was a colourable mfurance and a gaming poUcf, 
or whether it was a bmd Jide tranfa^on?” In Boehm v. Bcll^ 
8 Term^ Rep^ 154. which was aa lnrurance made by^the captors 
of (hips feized ai prize, Mr. Juftice Gr^e fays, “ It feems to nae 
that the whole difHculty has arifea from confounding an abfolute 
indefeafible intcreft with an infurable intercR. It is not pretended 
that the alTured had the abfoiute projperty in the fubje^^ of in* 
furance j neither need they have fuch property to make the policy 
legal; it* is fofl^cient if they had a|i incurable, intereft,’\ And ac« 
eprding^to wbat was faid by Lord Mansfield in the cafe of i> Cras 
V. Hughes “ they certainly bad an. iofurahle intcreft-”, Mr^ Juftice 
Lawrence in the fame cafe fays, it may be aiked in the language 
of Lord Mm field in Le Cras v. Hughes^ “ had not the infured 
fuch an intereft in the ftiip coming home as to entitle them to an 
indemnity Mr. Juftice Bu^er in the cafe of Wolff v. Hornesfile^ 
ante^ vol. 1. p. 323. laid it down as clear that a creditor who is to 
have a lien upon a cargo when it arrives m^y infurej and Mr. Juftice 
Heath in the fame cafe held, that a contingent and reafonabie ex:- 
peftation of intereft was fu Relent to entitle a party to in fare. 
Agmn in Curling v, lAUg^ ante^ vpl. i. p. 636. Lord Ch. J Eyre 
faid, “ if goods be do iituated as^ to create a well grounded ex¬ 
pectation of freight being raikd, it is decided that* the freight is 
infurable.” And in Page v. jFVy, ante^ vol. 2. p. 243. Mr. Juftice 
Cbambre faid “ the fpirit of the 19 Qeo, 2, only requires, that the 
policy ftiill not be a gaming policy;’* and he therefore held that 
an intcreft in an hundredth part of the cargo was fufticient. It 
has been contends^ that becauk, in addition to the prohibition 
enacted by the 19 Geo 2, againft policies in a particular form, 
the claufe goes on Sd fay, ,** or without benefit of falvage,” that 
therefore no iptereft can be heldnnfurable where in the event of a 
lofs there will,be no bene^t of falyage to the underwriter; but 
the true meaning of thpie words is, that wherever the fubjeCl 
matter pf .infurapcc affords to the underwriter, the benefit of 
falvage, that benefit fhall pot be.excluded by the contraa of . the 
parties. It is Aippofed that nothing can be the fubjea; matter of 
ipftifance which pannot be abandoned; but where the intereft 
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I So I. a vifcs «p6n a lien or upon money'lent oa bottomry or 

'—* the infured has nothing to abandon^ and yet th«re fcap be no doybt 
that thcfe are good ipfarahle intere^. Nor couW. the infored in 
^"d'o.ur” the cafe fbcmp/on*v, Ta^hr have abandoned any thing, the 
in fi:ror. ^jpurgd having had nothing but a right of aaion againft the 
confignees in caTe the fliip,arrived at the place for which 0ie was 
chartered. In JLmerlgvif^ i vol. p. 2^2. it is /aid to he lawful in 
Italy to infure prohta, hut that the ordinances of L^otits the four¬ 
teenth •prohibit owners and mafters from ihfuring freight, mer¬ 
chants from infuring expeded profits, and feamen from infuring 
wages; which fliews fhat without that exprefs prohibition profits 
would have been infurable,.and indeed thatfuch an infurance flood 
on the fame footing with an infurance on the twbfubjeas to which 
the ordinance refers at the fame time. Another argument.raay bg 
drawn from the pradice of infurance upon lives, which is com¬ 
monly reforted to by creditors, in order to fecure themfelves agaiii(| 
the death of their debtors, “ by which their fecurity would in 
fome degree be lefiened.” In PoJlleibwaitc\ Diaionary, vol. i. 
p. 1 ^o. it is ftated as one of the obje^ls of the firft Life Infurance 
Company, that perfons wanting to borrow money might by in¬ 
furing the lives be abk to give a fecurity for the money borrowed. 
The 14 Geo. 3* c. 48. prohibits any perfop from infuring the life 
of another in which he has no intereft ; but many cafes have oc¬ 
curred fmee that ftatuie where creditors have itiflired the lives of 
their debtors; and in jinder/on v. Edie it was exprefsly decided 
that they might do fo, Lord Kenyon faying, “ that a creditor had 
certaioly an intereft in the life of his debtor, the means by which 
he was to he fatisfied might materially depend ujwn it, and at all 
events the death rauft in all cafes in fome degree ieffen the fecu¬ 
rity”. The cafe oiDttyer v. Edie^ Park, 432. was alfo an infur¬ 
ance by a creditor; as was Staekpoie v. Simop^ Park. 437. and 
milis V. Poole, Park 439. In the former of which two cafes Lord 
Mansfield fays, “ as to the intereft this policy'may he cdnfidcrcd 
as a collateral fecurity for a debt ‘due to the Plaintiff;” and in the 
latter a queftion was intended to have been made as to the Plain¬ 
tiff’s intereft, but was difpofed of by the Plaintiff’s having proved 
a judgmenydebt# 

The courfe ?of argument purfued by thofe learned Judges 
who thought the judgment of the Court of Kins't Bench ought 
to be affirmed, was as follows. 
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Upon *!« writ of error two encept'nns “re dated to tho dtre^ 
tion ^ven. by the noble J,ord at,A5^ d’Wnr; tbe firft U 
fliips and veBela infared were not fiith Ihipa and veflels aa Ifthejr 
had arrived, the Commiffionera woMd have been aothorifed to 
take into their pofleffion and ander their care and manageniTOt 
•by tdrlne of their commiffion and the aS of Parliament; the fe- 
oond objeaion ia that at the time of theafailing of the faid fh(^ 
and from thence until and at the time of the feveral loffea the 
Commiffionera'were hot interefted in the faid fliipa and gooda or 
either of them, to any amount or in any manner whatfoever. ' In 
order to underftand thefe quelUon. it will Im abfolutely neceffary 
to advert to the eircuroftancea which led to the appointment of 
thefe Commiffionera and the nature of the property ^hichwaa put 
under their cafe. The date of HoUa^d being fuch aa to render 
it Seccflkry for hia Majefty to open the porta of thU kingdom to 
the reception of thofe perfona with their pro^y who mi^t 
find it neceffary to take refuge fi'om the calamitiea under whi* 

. that country Uboured, ind it being at the fame time doubtful 
whether we ftould be under the neceffity of commencing hoftih- 
tieswith our former alliea, orders were iffued in January lygs 
to receive all fuch property as ffiould be voluntarily fubmitted to 
our proteaion, to be taken care of and detained provlfionally. 
On the gih of FeCruaryJk was found neceffary to proceed a ftep 
further, and orders were accordingly iffued to the officers and 
commanders of Ihipa to take into their poffeffion by force all 
Dutch ffiips bound to or from the ports of Holland, for the pur- 
pofe of being brought into this country and detained provifionally. 
From that moment it became his Majedy to do every thtog tor 
the owners, which if he bad not taken their property into his 
cudody, they might have done for themfelvesj to take care that 
riiefe diips and gooda might be forthcoming.for the benefit ot 
their owners, in cafe it ihoutd be deemed expedient to redore 
them, or for his own fubjefts ot himfelf in cafe hodllities between 
this country and Holland Ihonld enfuc. For this purpofe the aft 
of ,c Geo. 3. r. 80. was paffed, authorifiog his Majedy to grant 
,h« commiffion which afterwards iffued on the .3th of Juno. 
At this time it was manifed that Ihipa and gooda might be t^en, 
the owners of which could not he known, and the objeft of the 
•a feems to have been to fubditute tbe.Coromlffioners under the 
direaion of the King and Council as configneea of fuch unknown 
VOL. HI. B 
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owners for the purpofo of fccuring thefe fliips and cargoes. la 
this Hate of things if any fi)lps had been brought in the Cqmmif- 
fioncrs would have been entitlcd'to take pofl'fffion of them under 
their ounmiflion, and that right continued until the time of the 
feverai lofics, the commiinon never having been revoked, but on 
the contrary ftudionfly kept in force for the purpofe of enabling 
tlu' Cominifhoners to^bave the poflefiion, care, and management 
of the (liips and cargoes. It is faid however that the declaration 
of hoftili'ics put an end to the commiflion; but that is not fo; 
the objcdl of the couiniuTion was to enable the CommifJioners to 
lake intr) their cufi^y all fnch Dutch Chips as fhouid arrive in 
this kingdom to whomfoever they'might ultimately belong. The 
declaration ofrhoftilitics miglit indeed have made them t^ruftecs for 
Ills Majcfty, and he might if he had thought fit have revoked the 
commifOon, but not having done fo they remained his truftees; and 
the objed of their trufl became dehnite, whereas before it was in¬ 
definite. But it is contended that by a fubfequent order, the 
commillion was revoked by his Majedy. Some of the fhips 
having been taken to Ireland from ncceflity it was thought ex¬ 
pedient that an adjudication of prize fhouid be obtained, and 
for this purpofe, his Majefty conftituted thefe peribns his Gom- 
niiflloners to claim in the Court of Admiralty. But did this 
annihilate the firfl commiflion ? No ; fo ffir from it that the order 
of the loth of OBaber exprclsly referres “ to the faid Cornmif- 
fioners the care, fale, and management thereof (the fliips and car¬ 
goes) as well before as after ‘final adjudication, according to the 
provifions of the faid ad thereby recogniziifg and confirming 
the faid commiflion as a fubfifting authorit5^ If therefore thefe 
fliips and cargoes had arrived in this country they w'ould have 
4:ome into tlie pofleflion and under the care and management of 
the CommifTioneriT. The fecontl ohjedion is the moft material. 
It will not however he neceflary to enter into a difenflion of the 
cafes which have been cited at the Bar. It may be admitted that 
a mere hope or expedation cannot be ^nfured, and it may there¬ 
fore alfo be admitted that the next of kin to a perfon in a dying 
Rate and incapable of making a will, who has property on the fea, 
cannot infure that property. This cafe was put and much relied 
upon in the argument*, but it is not at all analogous to the pre- 
fent. It would be an infurance not merely agamfl; the perils of 
the fea, .but again ft the poflibility of the recovery of the dying 

man. 
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man, of rtie arrival of the fWp before bis death, of the dying man 
furviving the partj?. infuring, and of his. makjng a wUl. Any of 
which contingencies taking place would prpv<?rtt any iatereft ac¬ 
cruing to the next of kin. It would be irnpolBWe for a court to 
weigh the degree, of probability or rcafonable expeiiation which 
would conftitute an infurable intereft.^ A rule has been laid down 
by the Cpunfel for the Dutch Gommiffianers to which no excep¬ 
tion has yet been fiiggefted, o/ss. that where nothing intervenes 
between the fubjedl infured and the pcireffion. of it, but the perils 
Infured againft, the perfon fo Htuated may infurc the arrival of 
fuch fubje<Jk of infurance, for he has an imereft to avert the perils 
infured againft. On the other hand it was contended for the un« 
derwrifers that nothing could be infured whiclf was not capable 
,of abjvidotttnent. But abandonment affords no criterion of an 
infurable intereft, for neither in bottomry ox rej^ndentia ctsccixhext. 
, be any abandonment, nor could there have been any abandon¬ 
ment of the freight in Tbompfou v. 'Taylor. It is not fo clear 
however that the ititereft infured in this cafe might not have been 
abandoned, for if the Coinmiftioners arc to be confidered as truf- 
tees they might have abandoned with the conlent or for the be¬ 
nefit of the cefluy que trujls^ whoever they may be, in, the fame 
manner as other truf\ees* Let us cOnfider the nature of the Iti- 
tereft which the CoifimiOioners took under the cominiffiou .and 
a£t of Parliamentt It has been contended from the words of the 
a£l of Parliament that the Commiflioners cpuld have no connec¬ 
tion whatever ijdth the fhips and cargoes until af;ei» their arriv.il in 
a Britijh port; but the words of the a£t do not ncceflarily require 
that conftruiftion. The aift appoints them Comraifiioners for the 
management of all Dntch iliips ** which have been or may be here¬ 
after detained in or brought into the ports of this kingdom j” that 
is, reddendo^ngulaJingulis^ which may be detained in or may be 
brought into the ports of this kingdom. Now the words “ may 
be brought in,” do not fo ncceiTarily exclude the idea a vefted 
intereft in the Commiffioners until brought in, as if the Le- 
giflature had ufed the words “ lhall have been brought in.’’ 1 n- 

dependent however of thefe obfervaiioos, it is not necedary 
that an infurer ihould have a beneficial intereft in the property 
infured ; it is fuftlcient if he be cloathed with the character of a 
truftce, an agent or a. confignee ; and if thefe Commiffioners can 
be confidcfetl in either of thefe capacities, they have an infurajile 
intereft. According to the terms of the ftatute it Teems as if they 
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1802. inay be confidered in ekher of tbefe capacities. They 

confidered as truftees for the Crowo, or for the perfons who ihalt 
CRAtTpwiu) hetiltimately entitled to the property; as general agents few ihO 
**in dilpofing of*tbc property on its arrival in &t 

as ftatutable confignees. It is not necelTary that the particulac 
c^uy que trufis (Hould be ^certained at the moment 6f the in- 
furance. Confidering tbef true fpirit of the ait, and the objeiQ* 
which it had in view, it was not pofiible more fpecifically to point 
out tbeh: cejiuy que trvfis than has been done; but granting Che 
Commiihoners to be merely trudees for perfons unknown, and 
for ohjefts not precifely afcertalhed at the time when the infur- 
ance was efFefted, yet if they were truftees to any purpofe, they 
acquired from that charafter fuiHcient intereft in the trull property 
to itifure. Truftees under the Court of Chancery, truftees for , 
lunatics, truftees for infants, truftees for all who cannot a£t for 
themfelves certainly may infure. And do not thefc Commidioners 
fill a charafter analogous to theirs, when the* property is vefted in 
them for purpofes, which however events may turn out, cannot 
but be beneficial to fome perfons or other, who at the time arc 
obvioufly incapable of afting for themfelves; nay it might not 
perhaps be loo much to fay, that reprefenting the charafter and 
invefted with the authority and intereft of fijeh confignees, agents, 
or truftees, they were not only at liberty bur were called upon to 
infure the property. It became their bounden duty fo to do. 
What was the main purpofe and objeft: of the aft ? It was to au- 
thorife and emf)Ower certain perfons to manage, fell, and difpofe 
of the property “ to the beft advantage lodging the whole 
‘ care, foperintendance and conduft of it in them, and giving them 
fuch powers as might be necelTary for effeftuating thofe objefts. 
Nobody can doubt that they would have been juftified in taking a 
warehoufe to be ready to receive the goods on their arrival. Prom 
the moment the Gommiftion iflued, they acquired a right of doing 
every thing which was neceffary for the proteftion of the property 
fo vefted in them as truftees. Then was it not neceffary for the 
proteftion of the property that fome perfons Ihould be authorifed 
to infure ? Would they not otherwilc have been invefted by Par-. 
Hament with an imperfeft and crippled authority; and is It not 
to be prefumed that : when the Legifiature delegated to them every 
neceffary power foe’ the beft admintftucion of the property, it 
meant alfo'to delegate to them what is of more importance the 
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had a® hffiirahle iotereft fiipin the Da^^fiW »htpR lwcma 
% vCT^ fm^d* ap# if ttie Goi^niiffioncrs m the 

fiiuiition of tjruftecs of the CrowB tntift have bee® inve^fd with the '“J 
fame iwtereft, „Whc® the property y?aa.taken out, of the pofiefn 
fiort of the Dttuk owners, it, nftas fe^ely poifSble for foem to 
effeS' an infurance, hr indeed ib afcertahi Whether it might be 
worth wf^le tp attempt to ih Cure property whieh his Briiamk 
Majefty had taken ihto his own cuftody wndcr circumlknces 
which rendered their iftterefi mrecBcly precarious- To prove 
that the Commiffioners had no intereft in. the fohjea: of in- 
furanbe at the time of the lofs, it wia faid that they coirfd excrcire 
no aa oV owncrihip over the fhips or goode Whiie at fea } that 
they couid bring no aaion to recover them if daained, or to 
vindicate any injury dobelo theuii that the phrih of the fea 
intervened before the comrhenbeinettt of their ihtcreft, and that 
they had ho right to gi^fp the property before its arrival. , Yet 
in this refpea they reretabled many other perfons whofe intereft 
is contingent. The owner of a fhip acquires hpi:ight to freight 
until the arrival bf the foipj for though the iutereft commences 
as foon as the goods are put on board* yet by thu exprefs word* 
of the charterparty the freight is contingent until the amvaU 
Suppofo a fpectal cdnfignmeut to he made to -< 3 ? in cafe he &ouM 
be living or refident nx Londtsui apou die arrival Of the fhip, he 
could bring no aiJ^ion in refped of thb fhip Or goods utttil their 
arrival, and yet 4 t l|ju fcarcely be doubted that he utlght iuAlre. 

5 uppofe a man having property both iii fndh arid in England io 
die, and make A his executor fo# the management of hi^ property * 

in India^ and B for the management of that iri England', if B 
reedve inteliigenitfe that property of the teftator is upon the fea 
on its way to England^ will it be contended that he might not 
ittfure? He might be a truftee for unknown perfons, for con¬ 
tingent tnterelTs, periiapS'for infants; It is not ncccflary that it 
fhouid be Itobwh for vphprii he was a tiiiftee, but nobody can 
befitate to fayfh&t e» nectjffitc^e, he may mfurc for the benefit of 
alt rhOfo who jaiight be etttitlfcd tb claim under the truft. Suppofo 
a merchant upon felsi ’marrla|^ to edvepant with' truffiecs in his 
marriage feittefuehr ibaf bbrtain upon the fea flionld 

when they caiue tobe V^d in tht^m for the piirpofcs 
of the fetriement, are we to be told that the triiiftees might nOo 
infore, becaiife the fettior did' not in tdrms convey and afligu 
Von. HI. C c over 
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over the fhips immediately ? A Court of Equity would confjdeF 
the interell in the traftees exaaly the. fame as if the fliips had 
been immediately cpoveyed. It is objeaed however that the 
Dutch Commij 0 ione {8 did not' reiemble conltgneeS) becaufe they 
were direaed to fell and diipofe of the property entruiled to 
them according to the djrcaions which they ihould receive from 
Government. But many confignees receive goods with orders to 
attend the direaions of the conCgnor as to their difpofal, and yet 
they .are not the lefs able to infurc. So every truftee isVubjea to 
the direaions cither of the cefluy que trujl^ or of the Court of 
Chancery, The Dutfb CommiEioners would not have been at 
liberty to difbbcy the direaions of Government from whom their 


Commiffion was derived, but in default of diredions ^hey like 
other confignecs and truftees had the foie management in them- 
felves, and might ad upon their own judgment. Confider- 
ing the circumftances which gave rife to the ad of Parliament 
under which the Commiffion iffiied, it ought to receive a large 
and liberal conftrudion from the Court. If Lord Mam- 
Jidd was corred in the cafe of Le Cras v. Hughes in ftating 
that a prize agent bad an inforable intcreft; furely thefe Com« 
iniffioners who Hand in the eharader of public, parliament¬ 
ary, and national agents and truRecs had, an intereft which they 
might legally infure. The opinion of Lcrrd Kenyon xn Craufurd 
V. Hunter adds much to the weight of Lord* Mansfield\ great 
opinion upon this point, where fpeaking of Le Cras v. Hughes he 
fays, “ with-one part of that cafe I.fully concur^ and -on that no 
doubt can be entertained, vies, that an agent to a prize has fuch 
an intereft in the fhips coming home that he may infure, and in 
l‘c) deciding Lord Mansfidd only proceeded upon principles pre- 
vioufly fettled and ^eftabliflied.” If therefore it be argued that 
the intereft was not complete in the Commiffioners till the arrival 
of the fliips, and that the infurance therefore was premature, the 
opinions of Lord Mansfield and Lord Kenyon give this anfwcr, 
that an inchoate intereft though imperfed till a given contingency 
fliall have taken place is ncverthelefs infurablc. It is not.ncceflary 
in this view of the fubjed to enter into the queftton how far con¬ 
tingent profits may be infured, or how :it was Lord Mansftld*^ 

. intention to ftippoft infurances of that kind. Thefe Commif-. 
fjoners had not a mere ideal expedation of probable inter^^ Init 
an intereft vefted in them as truftees. If indeed at the time of 
making the infuranee no feizure had been made and the Commit. 

fionera 
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Eooefs had merelf i^ctilated i/^on th« probability of future 
fcizure, the policy Vottld’ have been void, as’an infurance upon a 
mere poflTibUhy. But in the prefent cafe there was an a^Sual in- 
tereft in the Gommiffioncrs which nothing, could prevent from 
being reduced into pofleflion but the perils of the voyage agairtft 
which the underwriters, with full knoyvledge of all the circum- 
ilances, undertook to infure them. FrSm this courfe of rea- 
foning it fplloWs that ,the judgment of the Court of Kwg't Bench 
ought to be afSrined. • 

. The learned Judges who delivered opinions to the above effe<a 
were Graham B., Roofe J., 1 !hompfou B., Hoibam B., Macdonald 
Ch. B. and Lord Alvaniey Gh. J.j the latter of whom added, that 
he Was rfuthorifed to fay that Mr. Juftice tleatb^ who was pre- 
\entcd from attending by iodirpofulon^ concurred in opinion with 
the majority of the Judges. 

, Chambre J. Was of a contrary opinion. , The tyucftlons that 
arlfe in this caufe are* introduced by a bill of exceptions ten^ 
. dered to and allowed by the Noble Lord, before whom the 
a^ion was tried at GuikJlhalL The’ fubftance of the record has 
already been ftatcd, and I fliall not repeat the Aatemeiit at 
large. The adion appears to be brought by the Plaintiffs up^ 
on a poUcy of affuranqe cficiled by them in their charaAer of 
Gommiffioncrs for the care and management of fuch Dutch 
(hips and cargoes as fliould be detained in or brought into the 
ports of this kingdom. The Defendant is an undervrriter on 
that policy;, and,the Plaintiffs have declared againft him in fe- 
veral counts j but a verdift having been given for the Defendant 
upon all, thofe counts but the firft; the queftions now to be de¬ 
cided arife upon that count only, and upon the evidence ftated in 



the bill of exceptions as applicable to that qpunt. The fubje£t 
of the infurance is certain Dutch and cargo<:8 bound for the 
United Provinces, but which by bis Majefty’s orders had been 
taken at fea, and carried into St^ Tlelena, to be brought from 
thence into the ports of this kingdom, which was the voyage 
infured, and in which the lofs happened: and the material aver¬ 
ments are; that if they had arrived the Plaintiffs upon their 
arrival would by their GommifliOn have beeh amhorifed to take 
them under their care and dirpornioti according to the effcdl of the 
Comroifrionj that they were intended to be brought to 
for thofe purpofes; thai: the Plaintiffs as Commiflioncrs’we're in-, 
tereilcd in.tlrc ihips and cargoes to the full aihount; and that the 

4 . infurance 
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iSo2. infu ranee was made for their ufe, bcjtefit, and account as Gom- 
niiffioners. The PlaintifFs’ Commiflion, dated the 13th yttne 
t' u vro ^ 79 S* forth jia the evidence given by the Plaintiffs, and 

aj>d oitursj it conforms to the di&eiS:ions of the 35 Ceo, 3. c. 80, under the 
authority of which .a€l it was granted, and gives all the power* 
authorifed by that a£l to l^e given to fiich Cofnmiffioners. Hb 
Majcflyb jidh'Uiflibus 6f the 9th February 1795 to the Com¬ 
manders of his fbips of war (which are alfo ftated) are to bring 
into the ports of this kingdom all Dutch veflels bound to or for 
" any port in Jlulluvd; that they and rheir cargoes being Dutch 
property may be detained proviftonally. There is alio evidence 
of the taking of the fbips in quertioti under thofe inftruilions, 
and of the formal parts of the declaration refpedling the policy, 
tiic voyage, and the lofe. The reft of the evidence I need not 
repeat. Whether under thefe circumflanqes the Plaintiffs are en¬ 
titled to recover upon that count of the declaration, on which 
alone they have taken their verdid, is the matter to be decided. 

J feel myfelf in fomewhat an unpleafant fituation, having reafon • 
to believe that the opinion i entertain upon this cafe may not 
have any fupport from the opinions of thofe to whole fuperior 
judgment I have long and juftly been accuftomed to defer (a ); but 
fo far refpeds the parties in difpute I oprtainly fhall not regret 
ibat my opinion is overruled, as 1 do not fbe upon wdiat honour¬ 
able principle the performance of their contract is refifled by the 
Defendants who have not been deceived, but have made their 
contradb with full knowledge of all the circumflances 6f the cafe, 
though at the fame time I think myfelf bound to declare what 1 
. apprchcml (however erroneoufly) to be the legal refult of the evi¬ 

dence as applied to the declaration j and I am of opinion that the 
Pl iintifis ought not ^to recover, having, as I conceive, had no in- 
furuhle intereft in the fubjed attempted to be protedied by this 
iniuiance. Probably as the property in queflion at the time of 
the infurance was not the property ather of his Majefty or any of 
his fubjedls ; and 'the utmoE that cbiild be faid of it was, that it 
W.18 in a (iiuation in which it was likely to become Brityh pro¬ 
perty, an cflcCUVe infurancC might have been made upon thefe 
ffiips requiring no/propf of intereft, but We mult take this policy 
and this declaration as they arc, and not as they might have been • 
and the reafons 1 have to bflfer in fupport of my opinion Will 
apply only to thefe two points, that the Plaintiff were under the 

(«r) Mr. J. Ci««^r*^4elivcred hi* opinioa after hit. % Gr^m, and be- 

ftxe the.rettor fpoke*. 

^ necefGty 
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neceffitv of proviog Inwreft, 'apd that have Mted in iS'bi* 

doing iu W6 are pittch iridbbt^ b grc^ JLvCfiNA 

lity of the bat in brtnging bebre ns afl 

any prirtciple appiibWc «he ^«bftidn; caft 
aintling «s with evei^y tem^^rk bai cth be ufcful to tts in applying 
thbfe cafes. Indeed* '^e ab threaiePe^ oA both Tides with over- 
torning a fyftem, and creating infinib iibbfafion m the mercan¬ 
tile world which ever way we determine. I do not Tee the cafe 
exadly in that poiht of' view j on' the contrity t think this cafe 
ftands fo particularly on its own bafis, that if we decide agamft 
the right of adion, We diautb rib cafC that tm ever been de¬ 
cided an^ fandioned by the prpfeffiorii br adcd u|ion By mer¬ 
chants, though 1 fancy at baft that by a contrary decifion, we 
4 l*aU have the queftion itrtcbft b lUch a ^ that nothing 

lefs than an ad of ^iPatlianient, and one that cannot be frittered 
.away by oonftrudioo, will fe fufficient to fix the legal meaning 
of an intereft in cafes of iniurance. Having formed this opinion 
on the particular circumftancea of the partic^ar cafe, I ihaU travel 
very little out of it, and fhall hayc. bui: very: little ocCafion to take 
notice of the muUitude of cafes that; have heen cited. The firft 
point to be confidered is, whether uppn life polfey ahd decla^^^^^^^ 
the PiaintifF (if he can Wcovet) can do To otherwife than as iqmn 
acontrad of indemnit*y/ t diink be'^efend^^^^^^^ 
authorities they have tated have pbbd thcfe propofitions { that 
by the law .of merchants, aiid particularly by the law of 
as it ftood at the time of palfmg the ad ip 2. a wager policy, 
in which the parties by exprefe terms, fuch as the words « intereft 
or no intereft” or « without proof of intereft,*’ dlfclaimed the in¬ 
tention of making a contrad of indemnity, was then (contrary 
to older determinations) deemed a valid contrad of infurance, but 
that a policy containing no fuch claufe. difdaiming or difpenfing 
with the proof of intereft. was to he confidered as a contrad Of 
iodemmty only, upon which the aCured could tiever recover with¬ 
out proof of an intereft. 4 fortiori fuch ^proof of intereft was ne- 
ceflary, when by tbe exprefs terms of the policy the parties, as in 
theprefent cafe, declared the ipfuc^cc to be upon mtereft, and 
that the objed of the affured waa to be indemnified only. It 
was no anfwer to fay the policy Rates what the fiippofed intereft 
was, and the infarers were not deceived: the legal confequence 
was and Hill is, that the contrad is void*, there being no interdk 
VOL. III. ft ^ 
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there can be no lofs, and confisi^uently no; indemnity required. 
This appeara by the cafe of Martin v. Sit^wtUy i Sho. 156. and 
may be colleded from other jCafes cited in the argiitnent. It 
fecnis that the ftatute 19 Geo, 2. ftrongly confirms the dot^rine, 
that an c.'tprcfs exduuon of intereft was neceflary, bccaufe the 
recital does not fpeak pf wager tor gaming policies generally, but 
otilv refers to,tbe particular language of the policy by which in- 
tereft was excluded, and in the enafting part that is the firft thing 
prohibited. Indeed in th.c cafe before the Court it has been ad¬ 
mitted, arid I think properly fo throughout the argument, that 
the Plainilfis were bound to prove ah ihl'urable intereft ; and fup- 
pofing that to be fo it remains to be coufidered whether they have 
proved it. Much the greater part of the authorities that have 
been cited have been applied to this latter queftioa ; and though 
they have been obferved upon with great ingenuity, I cannot 
difeover that they have been at all affimilated to the cafe before 
the Court, or that they afford any other argument than this j 
that inafmuch as Courts of Law have gone confiderable lengths in 
feme cafes to^ proted infurancea the interefts iufured have 

been edntingent, or in fome degree uncertain and indired, they 
arc to go all lengths and ponfider every thing an intereft which 
the parties chufc to call fo. am not difpofed to queftion^ the 
authorities in general; on the contrary there, appears to me to 
have been great propriety in eftahlilhing the contratS of infurance 
wherever thq intereft declared' upon was in.the common undpr- 
ftanding of inankind a real intereft in or.arifing out of the thing 
infored or fo conne^ed with it as to depend on thefafety of the 
thing infured and the rilk infured againft, without much regard 
to technical diftinQions refpeduig property, ftill however ex¬ 
cluding mere fpeculation or ejfpedaubn, and, interefts created no 
otherwife than by gaming. What the parties themfelves may do 
"*they may, alfo do by their truftees, confignees* or agents, provided 
the aQ; done by an agent comes within tfie fcope of the authority 
given him by hits principal, cither exprefsly or impliedly from 
the nature of hi.Sj,employraent. The i.nfurance of freight U one 
of the inftanccs relied upon in argument. ’ It would be a flrange 
thing if freight could not be the fubjed of protediioo by an 
irtftrument which .had its origin from commerce, .and was intro¬ 
duced for. the very purppie of giving fecurity to mercantile tranf- 
adions. It is a/olid fubftantial intereft afeertained by contrad, 

■ and 
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«n(l arifiiig frdth: iabour atid capital employed for the pitrpofcs of i8o2» 
commerce j but even in this cafe the ejtiftence of a fubje^l ovjt of TZ^!77* 
which freight may arife of be earnetl-is ne<ieflljry, as is fettled by _ '*’* 

, • t, » ft A R IJi 

the cafe of Tbnge Sind Watts lately cited and approved of by Lord 
Keuyon'xn the cafe oi *thom^fon v, ’T^yhr. The infurance of *'* 
profits nfccrtaincd by pofnive contract may be equisUy jufl and 
teafonable, and b hardly to be diftinguiflied in principle from the 
cafe of freight. This was the cafe of Grant v, J?arlhijbn one of 
the cafes mainly rtjHed upon by the Plaintifis, though I ccmfefs I 
do not fee how it applies to the prefent qucftion. A mere fpccu- 
lation on profit is not infurable. The intereft of a captor entitled 
by prize atSs or proclamation to have the property condemtied 
to him^ has an inchoate right. It would be iHrange indeed if 
he could not infujfe. That be may was fettled in the cafe of 
Boehm v. Bett^ EaJI ITerm Rep. 154. In the cafe of life in- 
fiirances it is truly ojjferved that the real fuhjedl of infurance 
is the property chnnedted' with and deperiding on the life; the 
lofs of the life being only the peril by Which that property is af- 
fe^i:ed or loft. The cafes of truftees, of ce^ay que of con- 

fignees and agents call for but little obfervation. No^douhe a 
truftee who has the whole legal eftate may infure. The cefluy 
que' trujl has the beneficial intereft, furely he may infure. Then 
as to the agent the qucftion tinuft always depend upon the nature 
of his agency. A prize agent (though there is no decided cafe 
on the fubje^i, ^and it feems uncertain whether \joxd Man^teld 
meant that he might infure the prize or his commiffion) may 
poffibly he entitled to make an infurance as being authorifed to 
do fo by his principal: but before any cafes on this fubjedt can 
apply it muft be iliewn that, there was a fubjcifl of agency exifting 
and that the authority was not mote extcniive than that which 
the prefent Plaintiffs had under their commiffion. i ihall obf-rve 
no further upon the cafes, but proceed to an examination of the 
authority which the Plaintiff really had ami the ftate of the fub- 
je€t of the infurance,' ' Fof this .purpofe recourfe muft he bad to 
the Stat. 35 G. 3. c. 80. on which their commiffion is founded. 

The firft part of the ail is ondy aiixiillary to a prior Stat. paffed in 
the fame year arid th6 orders of Council therein recited, and it 
regards only^the property fecured here for Butch friends who 
conrinued to be coofidered a:s fuoh hotwithftandlng the'hofttle in- 
ftrufitions' iffued on the tgith February preceding. Then in the 
aift feiilion the &€t proceeds to dife<ft mcafures of fecurity againft 

5 iliofe 
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thofe fubjcfts of the Uflket! PrOtincea from whom hoftiiktes were 
apprcherided. It has reference to the proceedings hnder the iti- 
flru^lions, and after reciting that many Ihipa of the United Pro¬ 
vinces and other flups with the goods of fucK fubjei^s on board 
liail been or might thereafter be detained in or brought into the 
port.s of this kingdom, and that fbeh cargoes and. Inch goods and 
veffels might perilii and be greatly injured if no provifion vra* 
made tefpe^ting the fame. It enadts lhat the King, with the ad¬ 
vice, ^c. might grant commiffions to three or more perfons 
authorifing tliem to take fuch fhips and cargoes into their poflef- 
fjon and under their care, and to trianage, fell, or otherwife dif- 
pefe of them to the beO: advantage according to foch infkrutftions 
as they fhould from time to time receive from his Majefty, with 
the advice of the Privy Council. The 38th feflion gives a finii- 
lar authority with refpcct to the proceeds of fuch cargoes of fliips 
fo detained, as being of a perifliable nature, had been ordered to 
be fold before the aCt, empowering the CommifiTioners to give 
the like directions refpe( 3 :ing fuch proceeds as if the fales had 
been made under the authority of their commiffion. The fubjefft 
of the commiffion fo to be granted is, I think, ‘dearly and plainly 
ddcribed. It is property adlvtally within the porta* of the king¬ 
dom not ennfifeated but detained by, a kind of embargo. The 
foie intent of the commiffion was, I think, to prjcvcnt the property 
in lhat ftate from, perithiiig or receiving damage in our harbours. 
Such being the intent it gives no general difjjofing^ powicr even to 
the Council, much lels to their minifterial officers the Commif- 
fiemers, who have no power of fale or abfolute difpofition except 
fo far as in the diferetion of the Privy Council fhould be found 
necelfary or expedient to prevent lofs or damage to perifhable 
cargoc-s. Ading aloiie and without the diredixons of the Council, 
( do not find that even with refped: to {hips and cargoes actually 
detained their authority extends further than to the care and cuf- 
tody of them. But at the time of the infurance in queftion the 
ffiips had not arrived in England: the* property was unchanged 
and remained in the original owners, who had no conhedlion 
with the Commiffioners} and without forming an idea of intereft 
as fomething totally unconnedled with property, Lcannot enter¬ 
tain the opinion that the Plaintiffs have proved an intereft in 
themfelves* either as owners, truftees, agents, factors, confignees, 
or otherwife. Plow can it be contended that officers merely ap- 

2 pointed 
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pointed by Government,for a political purpofe with powers fo li¬ 
mited as theirs were, and applied to limited objects within the 
defcription of which the property iofured never came, had an in- 
furablc intereft? Whom do they reprefenr ? Not the proprietor, 
he ha.s given no confent. There can be no implied authority. 
7 ’he full extent of it muft appear in the cdmmifTion itfeif. Their 
fit nation has been compared to that of a confignee : as it ftrikes 
me no two fituations can be more diffimilar. By the delivery ot 
the bill of lading the property is veiled in a confignee though it 
is a dcfeafible property : he lias the controul and difpofuig power 
even wdiile the goods are at fca; he can transfer them by Indorfe- 
ment fo as to biiul even the general owner for a valuable confidcra- 
tion. Have the Gommiflloners any of thefe powers or any thing 
like them, or any power at all over the property before arrival ? It 
is faid that there was nothing between the allured and the pro- 
* pcrty*bi;t tlic perils of the voyage. There were many thing.s. 
There was the event that has happened, of a declaration of hofti- 
liticfi, by which the ^nature of the property was altered and all 
pofiibiiity of its becoming fubje< 3 ; to the authority of the Coinmif- 
fioiiers under tliqir cominiilion, whatever that authority might be, 
was at an end. A diiFerent diredlion from Government as to the 
deftination of the and cargoes; even the adl of the captain 
in carrying them into a dificrent kingdom, as happened in refpecl 
of the ihips that arrived in heiand ; ? renewal of amity with 
HuUand^ any of tliefe circumftanccs would have had the fame 
confequence : hut whether the pofitlon be true or falfc the great 
objcdlion appears that there never was any confignment of thefe 
fpecific fliips and cargoes to the PlaintiiB. If the Plaintiffs were 
now to recover I really do not know for whom they would be 
truftees in refpeifl of the d;;mages recovered ; but It is not nccef- 
fary to purfue that inquiry. I do not think myfelf obliged, nor 
do I think a Court of Jufticc ought to Araiir their faculties for the 
purpofe of creating interells exiftiug only in imagination, and 
this to defeat the wife policy of the Law explicitly declared by 
the Stat. 19 C. 2. It is true this is not a cafe under the llatute : 
but it-is a cafe of intcrefts and nothing can conftitutc an intereft 
in this cafe which would not conllitute an intereft under the fta- 
. tutc. The opinion therefore which I think myl’eU bound to give 
Upon this judgment is, that it ought to be reverfed. 

Vot. HI. E 2 
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A majority of the Jurlges being of opinion that the judgraertt 
of the Court of King's Bmch Hiould rbe affirmed^ the judgment 
was accordingly afllrmcd. 


The Kiyo ny, McGregor. 

was an indiclrnent againft the prifoner on the 39th 
"*■ Geo, 3. c, S5 ({2’), alleging that he on, &V. at, 'k^c. then and 
there being a clerk to G, S.^ C., t’r. ^c, and employed by 

them in the capacity of fuch clerk, did by virtue of fuch his em¬ 
ployment receive and rake into his poffeflion a large fum of mo¬ 
ney, to wit, tlic fum of 300/. for and on the account of the faid 
G. S.y W. C, bV., the faid maders and employers of him the find' 
y. M''Gf i‘gory and that he the faid y. A'PGregor afterwards, to 
wit, on, bfc. at, fraudulently and felonioufly did embezzle ’ 
and fecrete the faid fum .of 300/. agdinft tl!e form of the ftatute 
in fuch cafe made and provided, and fo the jurors afbrefaid upon 
their oath aforefaid, do fay, that the faid y. APOregor then and 
there, to wit, on, &c. at, b*e. felonioufly did lle^l, take, and carry 
away the faid fum of 300/. from the faid mafters and employers 
of him the faid J*. M'-Gregor, on wh<»fe account the laid fum of 
300/. vvas fo taken into the pofleffion of him the faid y, M*^Grc~ 
gory being fuch clerk fo employed and by virtufe of Inch his em¬ 
ployment as aforefaid, againll the form of the flatute, bV, and 
againft the peace,” be. 

Upon this indidment the prifoner was tried at the Old Bailey 
Seffions in 'January lafl and was found guilty, bur the judgment 
wuis refpited in order that the opiidon, of the Twelve Judges 
might be taken upon rhe indidlmcnt. 

Accordingly the cafe was argued on llic cth (..f February before 
ten of the Judges {abfentibus Lord Kevyun CIr. J. and Heath j.) 
in the Exchequer Chamber. 


(a) EntuIpJ “ An aft tt> prorrft mafler* 
agsinR embezzlements by their cleiks or 
■fervants.” The preamble of the aft runs 
thus; “ whereas baukert, merchants, and 
■arthera are in the c«arfe of their dealings 
and tranfaftions frequently obliged to en- 
truft their fervancs, clerks, and perfons cm- 
ployed by them in the like capacity with 
ireccivtAg. paying, nrgocuiing, CMhangiog 


or trar'K-rinp money, goods, bonds, bills, 
notes, bankers’ drafts and other valuable 
effefts and lecuriiics; and whereas doubts 
have been entertained whe her the embez- 
zling of the fame by fuch fervants, clerks, 
and others fo employed by their mailer* 
amounts to felony by the law of ;•» 

the aft proceeds to enaft the eftcnce ’as 
Hated in the indklmcnt. 

■Knowly 4 
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■JCnowlyf for the prifoner. Tliis indictment cannot be fup- i8oa- 
sported: for the offence with which it profeffes to charge the pri- 
foner is a larceny; and if it he a larceny that offence is not fuffi- 
ciently alleged. The jg Geo. 3. c. 85. afrer>reciiing that doubts 
had been entertained whether the embezzling of money cntrufted 
to fervants, clerks, and others, amount«5d to felony by the law of 
England., enaCts that if any fervant or clct^ fhall by virtue of his 
employment receive into his poffeflion any money, goods, in 
the name of or on the account of his maftcr or employer,* and 
fhall fraudulently embezzle, fecrete, or make away with the fame 
he fhall be deemed to have felonioufly ftolen the fame from his 
maflcr or employer for whofe ufe, or in whofe name, or on whofe 
account riic fame was delivered to or taken into his poffe/fion. 

The Legiflature therefore having expreffed doubts whether the 
ftealing under the particular circumflances ftated amounted to 
felony at common law, it mud now be taken that in pafling that 
aCl the Legiflature did mot confider it as amounting to felony. 

Now though the aCk provides that offenders of the deferipuon 
therein ftated fttall be deemed to have felonioufly ftolen, it does 
not make fuch ftealing a felony eo nomine. For wherever a fta-^ 
tutc raifes any faCk into a felony eo nomine^ it is always exprefdy 

enacted that fiich faCt /hall be deemed a felony, or that the of- 

* 

fender fhall be deemed a felon. Thus in the Coventry aCk, zzd 
and 23d Car. 2. ci i-/• 7 it is faid that perfons raalicioufly 
maiming and wounding “ fhall be and are hereby declared to be 
felons.” So it is provided by the Black ACk, 9 Geo. i. c. 22. that 
offenders againft that aCt fhall be adjudged guilty of felony.” 

The fame words are ufed in the 7 Geo. 2. c. zi, refpeCling often- ' 

ders committing aflaulc with intent to rob. But the aCt in 
queftion does not declare cither that the embezzling fhall be 
deemed felony or the offender adjudged a felon; but only refers 
the faCts to a clafs of felonies the properties of which arc well 
known to the common law, viz. lo the dais of larceny, and 
makes a perfon uniiei: cui u^n cifcumftances a Ian on who would 
not have been fo before i,w). The Legiflature intended that em¬ 
bezzling the maftcr’s property by the fetvant, ftioald from that 
time conftitute the crinre of larceny and no other, as appears from 
the doubts expreffed 4 a the preamble, whether it amounted to fis- 
lony at common law, and from the confideration that in the few 

\a) The words arc, “ (hall be deemed to bare felonioufly flolen the fame from hh 
.anallcr," £5>. 
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cafes m which the etnberxlecnent of •the property of others has 
been attempted to be treated as a felony, the only queftiofi has* 
been, whether it was larceny or not ? Tlvus in Rex v. Mecri^ 
1 Show, 53. a cafe is cited where a journeyman who had em¬ 
bezzled money received for his mailer and left it in his chamber 
in his mafter’s houfe, and being difeharged entered the houfe in 
-the night and took the money from the chamber, it was held to 
be no burglary becaufa the taking the money did not amount to 
felony, that is to larceny, the money not having been taken out 
of the pofleflion of his mafter. The fame principle feems to have 
been adopted in Rex v. Bull cited in Bavidey ^ cafe (<?), 2 Leadj. 9O0. 
ed. 3. This conllrii£lion of the flatute is fortified by the expref- 
fion “ fhall be deemed to have feloni’oufly flolen the fame,” fince the 
“ words fcloaiouny ftolen” have been at all times ufed by jhe Legif- 
lature to deferibe the crime of larceny; as appears from 1 Ed. 6. 
c. i2.f. 10, and 3 Ed. 6. c. 3., 8 El’us. c. 4., 22 Car. a. c. j. 
f. 3., 3 Vt'UL & Mar. c. U.f. I., 10 & II Will. 3. c. 23. yT I., 
12 yluu^ c. y., and 24 Ceo. 2. c. 45. If then the felony create'd 
by this fiatute be not an embezzlement or felonioufly Healing 
eo nomine.^ but a larceny, it ought to have been deferihed as fuch 
in the indidiment, and it fhotilJ not only have been averred that 
the prifoner fclomoufiy took, ftole, and carried away the goods in 
qneftlon, but that thofe goods were the property of feme other 
perfon. “ Larceny by the common law is the felonious*and 
fraudulent taking and carrying away by any man or woman of 
the mere perfojial goods of another^ neither from the perfon nor 
by night inyhe houfe of the Owner.” 3 lujl. loy. .So in i //. 
P, C. 504* definition of BraSlon and Britton is adopted, which 
is “ fraudulenta contreffatio rci alicntT enm animo furandi invito 
domino cujui^ res ilia fuerit." It is therefore of the fubftance of 
the crime of larceny that the thing ftolen fliould be res alieiut; 
and it is laid downrin 2 Ilatvh. c. 2^./. Co. that “ the want of a 
dirc£l allegation of any thing material in the defeription of the 
fiibftancc, nature, or manner .of the crime cannot be iiipplled by 

any intendment or implication whatfoeVer.*’ If it be faid that the 

• 

crime committed is deferihed in tthe -words of the ftatute, ftill if 
the crime created by the - ftatute be larceny, it muft be deferihed 
as fuch. 

Bejl Serju.for the profecutlon. This is an indidment on a 
ftatute, and where a particular offence is crea'ted by a ftatute it is 

.<«) Which cafe gave tife to the patting of the 39 Get. 3- e, 85. 
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fflfiicicnt to follow the words of fhat ftatute in deicribing the of¬ 
fence. Now the indidlment in the prefcnt cafe ftates all thofe 
clrcumilances attending the tranfad^ion, which under the provi- 
fions of the ad: conftitute the offence. It is true that to conAitiite 
the crime of larceny the property taken muft belong to fome per- 
fon ; but there is a great difference between larceny at common 
law and the offence created by this (latutc, which is a new of¬ 
fence. Where indeed an ad of Parliament declares that if a lar¬ 
ceny be committed under particular circumftances, the punilKment 
fliall be aggravated, there it remains a larceny at common law 
and muft be treated as fuch in. the indidment. But here the Le- 
giflature confidering that thofe circumftances which by the ad in 
queftion are now declared to amount to larceny, did not before 
ahat ftatute amount to that offence, have in terms dclcribed the 
circumftances which fhould for the future be puniftjed as larceny, 
and have therefore created a new offence and not adapted a new 
punilhment to an old bffence. If indeed thjs offence had been 
larceny before the ad, an offender would have fuffered the fame 
puniftiment before the ad as he now receives under the provi- 
fions of the ad, and the whole enadment would have been nu¬ 
gatory. 

At the Old Bailey Seftions in April following Tbomp/on Baron 
delivered the opinion of the Judges that the indidment was de- 
fedive for the ol^edion taken by his Counfel; for that the new 
offence created by the ad of Parliament being a larceny, it 
muft be deferibed in the indidment as fuch and’ with all the 
properties of a larceny. 

Larkins v. Larkins (a). 

•* 

♦nr'HE following certificate has been fent to the Lord Chancellor. 

This cafe has been argued before us, and we are of 
opinion that the devife of the eftatc in Micidlefex to yobn Pafcall 
Larkins and Samuel Endcrby^ to whom together with George 
Smith the faid eftate was devifeci as joint tenants in truft to be 
fold, was rjot revoked by the teftator’s having ftruck out the name 
^of the faid George Smith after the execution of the faid will. 

At-vanley. 

G. Rooke, 

* 

A. Chambr^. 


toy 
J602. 
I'Jte KisJO 

V. 

M'Gregoii. 


VoL. III. 


(a) Vid. p. 16 . 
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REGULA GENERALIS. 

Fridaj’t 12th February, It is oi’dered that from henceforth all 
arguments upon demurrers and other arguments in this Court be 
heard on Mondays and Thurfdays only. 

Alvanley. 

G. Rooke. 

A. CUAMfiRE. 


END OF HILARY TERM. 



i8o2. 


CAS E S 

AROUEO and DETERMINED 
IN THE ^ 

Court of COMMON PLEAS, 

IN 

Eafter Term, 

"la the Forty-fecond Year of the Reign of GioncE III. 


D itrino the 'Eqfltr Vacation the Right Hon. U<^d Lord Kenyan^ 
Lord Chief Juftice of the Court of Kin^t Bencb^i&sA at Bath. 
Sir Edward Law ICnight, his Majefty’s Attorney General, fuc- 
oeeded to the iituation of Lord Chief Juftice of the Court of King's 
Senebt and was created a Peer of the United Kingdom of Great 
Britain and Ireland by the title of Lord EUenborougb^ Baron of 
Ellenhorougb in the county of Cumberland. 

The Hon. Spencer Perce^al^ Solicitor General to bis Majefty, 
Succeeded to the oftice of Attorney General. 

And Thomas Manners Sutton Efq. ‘Chief Juftice of the North 
Wales Circuit and Solicitor General to his Royal Highnels the 
Prince of Wales^ was appointed Solicitor General to his Majefty, 
and was knighted. 


Buckler v . Rawlins. 


Mtgt 6tb, 


T his was a rule calling upon the Plaintiff to fiiew caufe why the 
judgment figned in this a^ion ihould not be fet aftde for ir¬ 
regularity. 

It ap|>eared that the Defendant had given a warrant of attorney 


ir «a appear¬ 
ance be en¬ 
tered in the 
name of an 
agent to the 
attorney /or 
the. defend. 


to Mr. Charles Arnold^ an attorney of this Court, to dc^nd the ac- *J*J* 
tion., that Mr. .druoldhsA. employed Meffrs, Cardede^ Halward an 4 of the 

latter, and 

the plaintjf thereupon enter up judgment fox want of a plea, the Court wilt At afide that judgment for 
irregularity. 

VoL. III. G g spear, 
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Speaty alfo artoreies of this Court, as his agents in the caufej that 
Curiiuky JJal'ward and Spear had given, an undertaking 
to appear, and in purfnance of that undertaking had entered an 
sppeurance for the Defendants in their own names ; that they 
afterwards obtained time to plead, and before the expiration of fuch 
time delivered a plea in which it was ftated that the Defendant by 
Charles Arnold his attorney came and defended the wrong and in¬ 
jury when, Eife, though the plea was indorfed Cardahy Ilalward 
and Speary agents for Arnold\ that a plea was afterwards de¬ 
manded by the Plaintiff, and no other plea having been delivered 
the Plaintiff figned judgment. 

Shepherd and Bejl Serjts. caufe and contended that the 

pica was irregular and therefoi^ the judgment was warranted, 
Ibr that as the appearance was entered in the name of Cardalcy IlaB 
ic’trrr/ and Speary it was not competent to the Defendant to deliver 
a plea in the name of Aruoldy without an order for leave to change 
the attorney; that the circumftance which had been ftated that 
Mefli-j. Cardcdcy Halwardy and Speary were only the agents of Ar» 
uoldy could make no difference fince they had entered the appear¬ 
ance In their own names without making any mention of the prin¬ 
cipal } and that although Mr'. Arnold might have received a war¬ 
rant to defend from the I>efcndant, yet the 'Plaintiff could kno w 
nothing of that circumftauce and ought not to be affetfted by it. 

Cockell Serjt. contra inftftcd tliat the Plaintiff’s attornies in this 
cafe had adhered to the imiform praiftite both of the King's Bench 
and of this Court; as to the former of which be referred to a cer¬ 
tificate of the Matter of the Kings Bencb, and as to the latter he 
was confirmed by the officers of this Court. 

The Court underftanding that it vras the conftant pradice whefre 
agents are employed for thenfii to enter an appearance in their own 
names and afterwards to deliver a plea in the name of their prin¬ 
cipal, thought the judgment irregular, and obferved that if the 
plaintiff had thought proper to fifcarcl} he would have found that the 

warrant of attorney was given to Arnold* 

* 

Rule abfolute (<;][. 

{a) Zhtfbird Serjc,*ei) the next dajr referred lice for suorelet when they appear at ajrnU 
to the Appearance-#hich cOPtaifted ’toftatet'hkt'cirtaitiftairceh>the/ni«iF^froiR 
many emrier of apprarattces, wherein it which the ippeanmtv » made out By the 
was expreffed that the attornies appeared aa ofliifer, which hid no* been done io ihia 
agenwdnd not principals, 4:nd‘urged thatit cafe. Bttt tJie Cei»t,adhered, w their .^re¬ 
appeared fjom thefe eotrtca to be thejprac> aux cfinioa. 
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US 


M*CoNNEiL w. Hector. 


May lo/il}. 


^-r-'!iis was an adion of trefpars de honh aJ^orlatU dircded by 
the Lord Chancellor for the pui-poie of ttying a riucftion of 
bankruptcy. Th<? Defendant pleaded the'general ifliie and two 
Ipccial picas, in the firjfi juftifying the taking under the ftatute 
13 Eiiz. c. 7. and in the feepnd under the ftatute i Jac. 1. r. 15. 
To both the fpccial pleas the PlaintilF replied De injurid fui pro- 
prid ahfquc tali caufi. 

The caufe was tried before Al^anUy Gb. J. at the Guildhall 
fittings after laft Hilary term whenW' verdid was found for the 
l^kiintiir,‘With liberty for the Defendant to move the Court to fet 
that verdid afide, if, under the following circunaftances they 
ftvjuld think the commiftion of bankruptcy upon which the De¬ 
fendant relied was valid. The commliHon ilTued pn the petition 
of the Defendant who was refident in England upon a debt due to 
himfelf and his two Alexander ReidotXxARaines 

jeds of this country but refident and carrying on trade at that time 
at Elujhing a port belonging to the enemies of this country, 

Bcjl Serjt. now moved for a rule to fhew caufe jvhy the ycrdld 
fhould not he fet afide, and a new trial be Iiad, contending that 
though it was true that if the debt upon which the petition iftiied 
was fuch as could not be fued for at law it would not be fuftictent 
to fupport th*e commifiion, yet as all the three joint crcditc|r8 were 
Britijli fubjeds, the mere circumftahee of two of them being refi¬ 
dent and trading in an enemy’s country would not bar their right 
to recover; for that .in the plea of alien enemy it is uecefTary to 
aver that the Plaintift was born out of the Ring*? allegiance (a)^ and 
that he was adhering to the ICing’s enemies, neither of which cir- 
cumftances.could have been alleged in this,cafe ; that the right of 
a natural born fubjedof th^ E.ing can neither be forfeited by time 
or place, but only by his own misbehaviour, i iff. Corfl. 371, and 
that as there was no pretence for faying that the two perfons who 
were refident at El/jd^ing had fo adhered to the King’s enemies as to 


AcotnmilJjon 
of bankrupt 
founded oh 
the petitton 
of n.,.ti Jlri’ 
ttjh fubject 
rrfi dentin 
England /nr » 
debt dur to 
himfelf and 
bis partner* 
21. and C. 
al(o Britijh 
fubjefUi but 
refident and 
carrying on 
trade in an 
■nemy’a 
coMtttry, 
cannot be 
fopported. 


the opiaibtt of J, in fs rot neceffary to ftate th« birth of the 

the cafe of Sparatiurgb v. aiUt, party tin the pica »ii«b e#e*njf, 

.»ol. t. p« 167. from wbicb it feema that it 


be 
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1802. be guilty of treafon, tbey bad not forfeited tbenr rigbt it> maintain 
M'Conmeli. au a^ion for the debt upon which tbe'commiibon was founded. 

Hkctor. Lord Alvanley Ch. J. Mod certainly every natural born 
iubjefl of England has a -right to the King*s protedion fo long as be 
entitles himfelf to it by bis condu£l:; but if be live in an enemy’s 
country he forfrita that right. Though thefe perfons may not have 
done, that which would- amount to treafon, yet there Is an hoftile 
adherence and a commercial adherence j and 1 do not Wifh to hear 
it argued that a perfon who lives and carries on trade under the 
protection and for the benefit of an holtile date, and who is fo far a 
merchant fettled in that date that hiS goods would be liable to con« 
dfifeation in a court of prize, to be confidered as entitled to fue 
as an Englijb fubje^l in an Engiyh court of juffice. The quedioa 
is whether a man who refides under the allegiance and p'rote^ida 
of an hoftile ftate for all commercial purpofes, is not to be con- 
fidered to all civil purpofes as much an alb:n enemy as if he were 
born there ? If we were to hold that he was not we mull contradid 
aft the modern authorities upon this fiibje^. That an EngRJbman^ 
from whom France derives all the benefit which can be derived from 
■a natural born fubjeCt oi France^ ihould be entitled to more right 
than a native Frenchman would be a monfifrous propofition. While 
■the EngUJbman refides in the hoilile counUy^ he is a fubjed of that 
-country, and it has been held that he is entifted to all the privileges 
•of'^a neutral country while refident in a neutral country (<7}. I 
-cannot therefore entertain fufficlcnt doubt upon this fubjeft to grant 
a rule to Ihew caufci 

Rooke J. I think we ought not to grant a rule to Ihew caufe. 
It is well known that if an alien enemy be refiding here under the 
King’s protection, he may fue 4 but if an Engliflman be refident in 
an holritle country the King cannot enalde him to foe. The rcafon 
of the difabiUty of the perfon refiding in an enemy’s country, is, 
that the fruits of the aClion may not he remitted to an hoftile conn- 
.ry and fo furnilh refources againft this country. For tliat pur- 
pofe the cafe of ati EngU/bman refiding abroad does not difier from 
any other perfon. I am of opinion therefore that the petitioning 
creditor could not have maintained an aCHon in this country for 
that debt wl^ch is the foundation of the commiftion and confe> 

quently that the commlilioa cannot he foppocted. 

< 

(«,) Marry'Mfp 1. p. 430. 

7 CliAMBRE 
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Chamurs J. The plea of alierf enemy is either in bar or abate- J So2. 
inent of the aaion. Though I do not controvert what is laid l 

down in general terms in 'Blachjlone*s Commentarks^ yet I think 
many diftin^tions arife out of that general pjopofuion, and I have 
no idea that the prefent commiflion can be fupported. 

BeJ} took nothing by his motion. » 


UiCT'ik. 


CoMUER Adininiftrator of Comber v. Hardcastle and 

Another. 


May luih. 


rr ni3 was an adion of affumpfit brought by the Plaintiff in hre 
* charadler of adminiftrator on a fpecial agreement for the de¬ 
livery erf tallow entered into by the Defendants with the inteilate 
in his lifetime.. On the trial of the caufe a verdiCt having been 
.found for the Defendants a rule nift was obtained calling upon the 
Plaintiff and Robert MoatCy Samuel Morgan and Thomas PkkarJy 
to ihew caufe why it fhould not be referred to the Prothotiotary to 
tax the Defendant’s cofts in the caufe and why the eofts fo taxed 
ihould not be paid to the Defendants by the Plaintiff or jby the laid 

R. M.y S. M.y and T. P. This rule was obtained upon aa affi¬ 
davit ftating that at the trial it was admitted that the'^faid R> M,, 

S. M.y and T. /*., were the perfons for whofe behe^ the afiion 
was brought, and‘that when the contract upon which the action 
was founded was produced in evidence it appeared by an indorfe- 
ment thereon that it had been afligned by the Plaintiff to the faid 
R. M.y S. M.y and T. P., who I'ucceeded to the inteftate’s bufi- 
nefs and premifes upon his death, and that it alfo appeared in evi¬ 
dence that the faid contrail had with the privity and confent of the 
faid R. A/., -S. M.y and T. P,, or one of them («), been annulled. 

Be^ Serjt. Ihewed caufe and infilled that according to the cafe of 
Tatterfall v, GrootCy antCy vol. 2.p. 253. (/'),the Plaintiff having fued 
in his iiharafler of adminiftrator on a conrraQ: made by the intef- 
tate in his lifetime and which therefore could not be put in fuit by 
the Plaintiff in any other charader, could not be called upon to pay 
cofts, and that the other perfons upon whom the rule uki was 
made in the alternative could not be affcdled by any order of the 


Plaintift' fotti 
as admiixr- 
trsior upon 
a cohUkcV 
tnaJe will* 
his intdi^te 
and aHigiK'd 
bv the Plain. 

ti'ir 10 ?. 5 

for wholt; ‘0 
nelit the ac¬ 
tion was 
hreught. 

It appesrift^ 
that the con¬ 
tract had 
been ar.rtt!!' 
ed with the 
privity both 
of the plain- 
tilTand y. .V. 
and that ibc 
former was 
indemn tini 
by the Utter, 
and-a verclidi 
being found 
foi the Up. 
IrnorDi, ihe 
Court fct oie 

an nrjei on 
the Plaint IF 
to tiay the 
crib. 


(a) It alfo appeared from Lord 
/eps notes that the plaititi# binifelf had 
abandoned the contrafl. bee the next page, j 
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Court, for though they might in*fa£t be the perfone really intereR;- 
ed in the fult, yet not being in any way before the Court aa parties, 
the C.’ourt had no jurifdiQ;ion over them for fuch a purpofe. He 
tjrged that if cofts w^-e awarded upon the record it would be error, 
and that the Court therefore would hardly do that by indireft 
means which they had no*dire£l authority to do, and which might 
not when done be fulAnitted to the revifion of a court of error- 
He aifo obferved that the privilege of thca 4 |uiniftrator to he exempt 
from tite payment of cofts where neceffarily fuiug in that ch a racier 
was not affected by the circumftance of bis fuing for the benefit of 
others, fuice in fl'jhon v. Ilami/foNy ante,, vol. i. p. 44J. anadmi- 
niftratrix fuing on a policy of infurance made in the lifetime of her 
hufband whofo reprefentative fhe was, had been held not’liahle to 
pay cofts, though the policy had been effeded in her hpfband’s 
name for the joint benefit of himfelf and two others who were 
living at the time w’hcn the a«ftion on the policy was com¬ 
menced and might have put the policy, in fuit in their oxvn 
■names. 

Sbt’pberd and Vaughan Serjts. contra were (lopped by the Court. 

Lord Alvanley Ch, J. So much has been faid in this calc 
TcfpeCling the right of the Court to make this order upon the 
Plaintiff, (for upon him ■only and not upon the other perfons who 
are not parries before the Court the order muft be made) that I 
think it neceflary to (late the grounds upon which 1 feel myfclf 
■hound as a Judge to accede to this application. The Plaintiff (a) 
Is the adminiftrator of a perfon who iu his life-tiqje en'^ered into a 
written agreement to accejJt a certain cjuantity of tallow at a par¬ 
ticular time and price. After his death this contrad being found 
among bis papers, it was fubmitted to the opinion of his friends 
whether it would be^fot the benefit of his eftate that this contrad 
Ihould be carried into effed; and it being determined that it was 
better for the eftate not to run the rifk arifing from the fpeculatipn, 
an application was made to the Defendaqts to releafe the Plaintiffs 
from the agreement; which was acceded to by the Defendants, 
and the agreement put an end to. That fad the jury has found. 
From that time the agreement was mere wafte paper, and whoever 
put it in fuit, did fo fraudulently. This paper however was not 
delivered up to the Defendants, and the price of tallow having 

(a) 'i'here f»£tt were sot fo falter fUttd in the afidaviu, but the ceufc bad been uied 
itefote his Lordiliip. 

rifen. 
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fifen, and Morgan^ and Pickard having fucceedcd to the 

trade and premifes of the inteftate by purchafe, have this paper 
aifigned to them, the cffeOr of tvhich Had been prcvioufly annulled. 
Though it does riot appear upon the affidavits'*, yet it was avowed 
at the trial t^iat Moate^ Morgan:, and Pickard in faCl brought the 
action and indemnified the Plaintiffi The queftion is, whether 
under thefe drcumfVances wc can oblige the PlaintiiF to pay the 
cofts of the a^ion ? I Idinit that an executor or adminiftrator, 
neceflarily fuing as fuch, is not made liable to cofts by the ftatute, 
and that no cofts can be awarded againft this PJaintift' on record. 
But we are to decide whether, .as this PlaintiS' has been guilty of 
an abufe of the procefs of the Court, wc cannot order him to pay 
the cofts *for that contempt ? The reafou why an executor or 
ndminiftfflttor is excufcd from the payment of cofts is, becaufe he 
is not fuppofed to know the imbedllity of his own fuit; which 
reafon by no means applies to the prefent PlainiifK It has been 
fuggefted by my brother Rooke, that where an executor or admi¬ 
niftrator introduces cofts by his own negle<a, as where he fufFers 
himfelf to be nonprofled, he is liable to the payment of thofe cofts. 
And certainly it does not follow from the ftatute not having given 
cofts againft executors or adminiftrators, that where executors or 
admipiftrators lend their •names to other perfona improperly, the 
Court has no authority to puniffi them. 

Rooke J. 1 am qf the fame opinion. It is clear upon the 
ftatute that where an executor or adminiftrator neceflarily fues as 
fuch he is ndt liable to cofts. And yet it‘ has been holden' that 
where .an executor or adminiftrator is guilty of milbchaviaur he 
fltall pay cofts. As where he fufTers himfelf to be nonprofled (a); 
fo where he has knowingly brought a wrong a£lion, or otherwife 
been guilty of a wilful default, he fliall pay cofts upon a difeon- 
tinuauce [b), or for not proceeding tb trial according to tiotice (e). 
Then if the Courts have fo far got the better of the ftatute as to 
make executors and adminiftrators pay cofts in thefe cafes, I fee 
aio reafon why an adminiftrq^ror ffiould not pay them where he 
brings an a£lioa contrary to his own agreement. I am therefore 
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(a) Lamlejf v. NhMls^ C*. Ca. iV. 14, (r) Anait. •} Mm, gS. 118. £hvtf v. 

JJavitt V. Sauiufrrj, 3 Burr, 1584. and M’ggf Mtteata, zLd. itaj, 86j. 1 Sa!k, 514. S.C. 
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of oj'inion that wa ought to make an order upon the Plaintiff to 
pay iliefe cofl?, 

CiiAMBKE J. I am of the fame opinion. With rcfpeil; to the 
cafe of Wilton v. Hamlion which has been cited> the a£iion was 
I'airly brought by the executrix in refpe£t of an intereft claimed as 
due to the teftator’s eft^te*; and though it were competent to either 
of the other two perfons, who were jointly intereftcci with the 
tcAatof, to have brought the adion, yet as the a^iion was bond 
fuk brought by the executrix, who had a right fo to do for the 
beneht of tJie eftate, there could be no pretence for making her pay 
the cofts. The cafe of Tntterfall \*Groote proceeded entirely upon 
the conftrudion of the flatute refpeding cods. But here the cafe 
is quite different. A complaint is now made againft tde Plaintiff 
of a fraudulent abufe of the procefs of the Court in lending feis 
name to other perfons. This is a grofs fraud. And what is there 

i'.j the flatute of coAs which prevents the Court from punifliing 

« 

i!je Piahitiir for fuch mifbehavlour ? 

Ar Curittm^ In drawing up the rule let it be referred 

to the Prothonotary to tax the Defendant’s 
coAs, and let it be ordered that the Plain¬ 
tiff do pay the fame. The judgment muA 
be entered wiihcmt cofts. 


May tetb. 


Winder v. Wood. 


•fhe jut'g. 
mrnu in 
OflEiR.'ii ac- 
ii'’n and d).* 

judgiM-nti in 
the afl'ccs 
agaiait the 
bail may be 
iftabJe upon 
ojtc monon 
and one 
davicentitled 
in the origi¬ 
nal action. 


^ Rule having been obtained to fhew caufe why the judgment 
in the original aftion between thefe parties, as well as the 
judgments in the a£lions againft the bail, flionld not be fet afide; 

Vaughan Serjr. objected that the rule had been obtained upon 
one motion only, and one affidavit entitled in the original action, 
whereas he contended there ought to have been fcveral motions 
and feveral affidavits. 

But The Court were of opinion tUat the rule had been obtained 
according to the ufual pradice; and that if the judgment in the 
original adtion failed the fubfequent kdions muft fail alfo. 

Bayky Serjt, for the Defendant. 


9 
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Richardson v, Goss. 


May 


"'^R.oviiR for goods. 

This caufe was tried before Lord Alvanhy Ch. J. at the 
Gtiildball Sittings after laft Michaelmas Tesm, when the following 
fadls appeared in evidence. The goods in queftion (confifting of 
118 hams and 25 fides of bacon) were fliipped by tJje Plaintiff, 
who was a dealer in bacon and hams at Newcajlle^ on board the 
Formufa^ dlre£lcd to a perfon of the name of Wilfon in London^ 
by whom they had been ordered. On the. i ft of ytsste 1801, 
Wilfon wsote and fent the following letter to the Plaintiff at New-^ 
cajllc, ** This ferves to acquaint you that from a heavy difap- 
pointment I am deprived anlwcring my engagements. It is dif- 
treffing to fay I am under the neceffjty to refufe my acceptances, 
the more fo as your acsount is the heavieft I have. This unfore- 
feen accident is caufed by the embargo iu the Baltic. I flatter 
myfelf by having time I fhall furmount my diificulty, but if that 
cannot be allowed I muft give every thing I have in fatisfyiug my 
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creditors. I have received the 4 hogfheads per NeptmCj Parkin* 
Jbu, tut Jhall not apply foy- the 3 hogsheads by the Forraofa. Little 
did I think this would have been the cafe, or I would never have 
ordered any goods frem you. NevertUelcfs if I meet with can¬ 
dour and patience I fliall be able to furmount all my diflicnlties.*’ 
This letter rtach^ the Plaintifl'at Newca/fle on the ‘3d of fune^ 
and by return of poft, vh:i. the 4ih of Jutte^ the Plaintifl’wrote to 
Wilfon faying, “ If I And you an honeft man you fliul! have every 
indulgence fiom me,” but making no mention of the goods on 
board the Fonnofa. As foon as the arrangement cf his concerns 
would permit the Plaintiff fet off from Newcafle for London^ and 
arrived on the evening of the 7th of yune. Previous to the letter 
of the I ft of yune^ viz. oh tlie 2 2d of May^ Wilfon had direded 
the Defendant, at whofe wljarf goods were uCually landed for liim 
and kept till fent for, to receive the goods coming by ihc Fonnefu^ 
and bad accompanied his diredions by an order to t!ie Gaptain of 
the Formofi^ in the ufual form, to deliver tlieru to the Defendant 
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and J?. hawing been refeinded previous to the arrival of the good*, C, had no right to rft.in a^xn.tr /' 
fer a general balance due to him from B. 

itmhie. that the goods were no longer in tranfiia when arrived a; the wbatf c( C , wlurc litc t,j'. Jr, • . 
.A. were ufually lauded and kept. ■ , 
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1802. or bearer. Wilfon was indebted to the Defendant to a conHderable 
rIchTr*- amount on a former account, as well as for the freight and charges 
of the goods in quedion, which arrived at his wharf on the 4th 
Goi*. yune^ and which Jthe Defendant, not having been informed by 

Wilfon of his letter of the iR of func to the Plaintiff, paid* The 
Plaintiff on his arrival in iandom demanded the goods In queiiion, 
and tendered to the Defendant the freight and charges j but the 
Defendant refufed to deliver them up unlefs upon .payment of the 
general balance due to him from Wilfon* The jury found a ver- 
dia for the Plaintiff; but libcity was referved to the Defendant to 
move to have that verdia fct aride.and a verdia entered for him- 
felf, if the Court Chould think him entitled thereto in point of 
law. 

Accordingly a rule nifi for that purpofe having been*obtained 
in the courfe of laft terra 

Bayley Serjt. fhewed caafe. The prefent verdia may be fiip- 
poTted upon two grounds, i ft. That the goods in queiiion before 
they came to the poffellion of the vendee were flopped in tranfitu 
by the vendor: adly, That the contraa having been refeinded by 
the confent of the parties before the goods came to the wharf of 
the Defendant, the property in them revefted in the PlaimifF, and 
confequently the Defendant has no lien <upon them but for the 
amount of the freight and charges. With refpea to the 1 ft ground 
it is to be obferved, that till the arrival of the goods at the Defen¬ 
dant's wharf they were moft clearly in tranfitu^ and that the mere 
landing thern at the wharf does not put an end to the tranftus^ 
fince the wharf of the Defendant was not the ultimate place of 
* their deftination. That the right of the vendor to flop in tranftu 

is not put an end to by delivery of goods to an agent appears from 
the cafe of Hunter v. Beal^ cit. 3 7 *. R* 466. where a delivery to 
an inn-fc^eper on their way to the vendee, was held not to affeft 
the vendor’s right, though the inn-keeper had informed the ven¬ 
dee of his receipt of the goods for him,’ and aSually fent them to 
a quay to be (hipped on account of the vendee in obedience to his 
order?, but being too late to be ihipped, they were fent back to 
the inn-keeper, and afterwards claimed by the vendor. [The 
Court feemed. to incline againft the Plaintiff upon this point, be- 
caufc Wilfon appeared to have ufed the .Defendant’s wharf as his 
own warehoufe, and expreffed. a wifh rather to hear the fecond 
point argued.] having propofed to the Plaintiff on the ift 
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ctyunCf when the goods were certiinly in tranjitu that the con- 1803. 
tra£l Ihould be refcinded, and the plsuntlfiT having acceded to that richaru 
propofal, the goods muft be confidered as having reyefted in the 
Plaintiff from the ift of June. That it wa# competent to Witfon 
to refcind the contrad under the circumftances in w^hich he Rood 
appears clearly from At^u v, Barwic^^ i Str. 165. the decifioii 
of which cafe has been uniformly approved, though the rcafons 
on which the judgment proceeded have been fometimes im¬ 
pugned; as in ihrman v, (kwp, J125. and Neatex. Balt^ 

% Eqft. 124. That cafe decides that although the goods reach the 
vendee, yet if he refuie to accept them, fuch rcfulal will have the 
effect of refeinding the contraft from the time of the refufai, 
though tlie affent of the vendor is not given til! afterwards. In 
the cafcfof SalUx. Fields ^T.R, 211. where the contrad was 
refeinded by a countermand of a prior order of the goods by the; 
vendee, the Jus tertii had as in this cafe intervened, for the goods 
had been attached in the hands of the vendee’s packer. Imme¬ 
diately on the receipt of Wilf(m\ letter the Plaintiff came up to 
town, and the firft thing he did was to demand his goods from 
the Defendant; if there was no pofitive affent therefore to the 
refeinding of the contrad by the Plaintiff, ftill his condud evinced 
that' affent mod unequivocally. If then the contrad were re¬ 
feinded from the ift of June^ when the goods arrived at the 
Defendant’s wharf they were the property of the Plaintiff and not 
of Wilfony confequently the Defendant could have no lien for the 
general balance ’due from the latter, and this defence muft be 
confidered as an attempt on his part to difcharge the debts of 
Wiifon with the Plaintiff’s property. 

Shepherd Serjt. in fuppott of the rule. The Defendant having 
a lien for his general balance upon all goods •belonging to W'dfin 
which fliould come into his hands, and having r«:eived the goods 
in queftion from Wiyhn under an order given to him for that pur- 
pofe, he has in fad received them in the nature of a pledge. Now- 
no cafe can be ftated in which the vendee of goods has been allowed 
to refeind the contrad fo as to diveft the rights of a third perfon. 

So many obfervations have been made upon the cal'e of Atkin v. 

Barwicki that it cannot be confidered of any very great authority: 
and indeed that cafe goes no farther than to determine that where the 
vendee offers to refeind the contrad before he has done any ad to, 
give any right in them to a third perfon, and that offer is accepted 
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by the vendor, the property in .the goods is revetted in the latter. 
With refpe£t to Sal/e v. Fields the contra^ as between the parties 
was determined to have been refeinded before the goods came into 
the hands of the packer: but in that cafe the packer claimed no 
lien ; confequently the cafe affords no ground for deciding againft 
the lien of the Defendai^. In the late cafe of Neate v. /W/, the 
Court of King's Bench decided againft the attempt of the vendee to 
refeind the contradl after the goods had once been received ; for 
though it was before the aft of bankruptcy, yet being in contemp¬ 
lation of it, the attempt was held void. In this cafe the Plaintiff 
derives his right to take back the goods under the letter of the ift 
of jttne^ that is under an of WUfon before the delivery of the 
goods, but not communicated to the Defendant. The attempt 
therefore to refeind the contrafl on the part of Wilfon was a feerct 
aft in fraud of the Defendant, who received the goods upon th? 
faith of the lien for the general balance of accounts. Had the cir.- 
cLimftancc been communicated to the Deferrdant before the delivery 
it would have been otberwife: and poffibly the Defendant was 
induced to forbear arrefting WUfon for the debts due to him upon 
the expedtation of difeharging the balance by the goods diredlcil 
to his wharf. The whole tliercfore of the Plaintiff’s claim is made 
through an adt done by Wifon in fraud of,the Defendant. It may 
be obferved moreover that the anfwer of the Plaintiff to Wifon\ 
offer to refeind the contradt is not a diredl affbnt, but leaves the 
matter open to be decided upon as lie fliould find moft advan¬ 
tageous uport his arrival in Ijsndon, Now in. SmUh v. Field, 
5 F. R. ^02. it was decided that unlefs there be an afleac of the 
vendor the contradl is not refeinded. The prefent cafe differs ef- 
fcniially from that of a ftoppage in tra 7 fitti, where the right to take 
the goods arifes out of the original property of the confignor: but 
here when the goods were feized the tranfitus was at an end, and 
tiie only right to take them was derived from an agreement of the 
vendee to refeind the contradl: the Plaintiff therefore claimed un¬ 
der the vendee, and before he could take the goods he ought to 
have fatigfied all the charges to which the latter might have fub- 
(Cdled them. If V/ifon inftead of refeinding the contradl had fold 
the goods to a ttranger, could fuch a perfon have taken them out of 
the liands of the Defendant without fatisfying^he general balance ? 
If then fuch a purchafer could not, neither could the Plaintiff, for 
both mulV equally claim under Wifon, 
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* XirOrd Ai/VArNtE’t^ Clij‘Jw Sq|3^o& ja wh4Miig«r to fiave $ ge- 1 S 02 . 
nml authority to itceivci all goo4^ dkcaed for arid that kTcIITI^. 

gooda e&me to^hb whaiff* by^ miftako dkeited for vf. 7 ?; It b quite *®'*. 
clear that'the re^ Owlier .of the gc^ds cOuId liot ta^e titetn away Gos». 
without payirig 't|ie char^ incidefit to thofe particular goods : but 
it b equally. clear that the wharifingeriCQTild not fet iip a lieu on 
-fuch goods for a gcnChal balahcc of aCebufits due from B. to him. 

The queflion therefore is, Whetl?^ the cOnlraet beltvcen the Plain¬ 
tiff and WUfm was not completely put ah end to before the goods 
were received ? And unlefs it can ho foewn that the goods did not 
>^eome into the hands of the Befendaht, as thc goods of the Plaintifl^ 

•it appears to me that the latter will he entitled to recover. If in- 
'decd the Defendant had been induced lo advance money or accept 
•^ilb upon the expedlation of the arrival df the gopds, he might have 
acquired a Hen upon them to the amount hf the credit given upon 
ithofe fpecific goods, the-party to whom fuch credit was given ha¬ 
ving had a right to dirfedi the goods to hb wharf at the time when 
it was given* This was the esafo of iiammonds v. Bartlay (<?). But 
it would be going too far to fay that l»c»ufe omitted to 

countermand hb order lyhen-he eeafod to have any right over the 
goods the Defendant-b entitled to 4 lien upon thofe gfpqds for the 
general balance due from Wilfm. Notwithftanding therefore any 
doubts which 1 may have entettaimsi upon the fubjefit I atn now 
clearly of opinioti that the Plaintiff b entitled to recover. No 
quefoon arifes in this cafe between the efognees oi Wxlfm and the 
Plaintiff reTpe€l:ing the intervention of any ,adl of bankruptcy: it 
was therefore clearly comp^eht to Wiljbn on the ift of yme to re¬ 
voke the order which lie bad j^ven to Richardjhn^ and to renounce 
hb right to any goods on their paflage provided Rkban^oft would 
permit him fo to do. On the ift of yum i\e.n Wtlfon writes that 
he-foall not apply for thc three hogftuiads by the JF<?mg/ 2 r.; and th^s 
letter b received at BFewcoJik on the jd of yune. It has been 
contended that the anfwcr to tHb letter dees not amount'to an ac- 
ceptatice on the part of the plaintiff of the offer made by WHfon to 
determine the contraQ: j but 5 c does appear to, me that, foort of a 
pofitlve exprefoon of acceptance, it b, as ftrong an acceptance as 
could he fignified j and the Plaintiff mull have reafoned unlike 
other men not to have affented to refeind a coniraifr, the execution 
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1802- of yeLich would be difadvaijtageous to hlmfeif. Imrtiediateljr after 
ItiTHARn- anfu'cringletter of the I ft o^June^ the Plaintiff fet out 
for London^ and on hi$ anival vx dLondon fhewed no hefitation in 

c;o*». t'dcing to the goods, 4 mt bn the contrary claimed them dirc(ftly 
from the Defendant. It is true that the Defendant having received 
th.e goods without bein^ informed of WHfoti^ letter had executed 
the authority given him by Wdfoji before the Plaintiff’s arrival: 
and unqueftionably it was an a<ftof negle£t \n 1 Vtlfon not to inform 
the Defendant that the contrail b«itweeu himfelf and the Plaintiff 
was tletcfiT.ined, and that the Defendant was not to receive the 
goods on hi;v account; vi'hicb omifTion if it had been wilful would 
have amounted to a fraud in Wiljbn, But' this circumftaricc will 
not affocl the Plaintiff’s right if he affented to fVd/ons offeV : and I 
tio not feel that we ftiall violate any principle of law in conffdering 
the rondinft of the Plainiift' as amounting to fuch affent. The 
Plaintiff tendered to the Defendant the freight and charges on the 
goods in queftion, which the latter refufed, contending that by the 
cuftom of the trade, w'hich is now conftdered as having become 
part of the contrail between wharfingers and their cuftamers, he 
•was entitled to retain them for his general balance due from TViU 
fmt. It is true that as between the Defendant and Wilfon^ if the 
former had received the goods on account and as belong¬ 

ing to him, the Defendant would have had a right fo to retain 
them. But the queftion now is. Whether he can retain againft 
Rkhardfon fcy a balance due from Wtlfon^ hQ the Defendant having 
got the goods into Ins hands without having bijfen ioFonned that 
tlie Plciintiff and Wiljbn had previoufly agreed to put an end to the 
conirad ? It is fingular that the cafe of Atkin v. Barwick llioulti 
have been often cited with difapprob.ation and never overturned, but 
that different judges foould have fuppofed it to have proceeded upon 
different grounds. The true ground however feems to be that men¬ 
tioned by Lord Mansjkld and Lord Kenyon that the goods had never 
been accepted by the trader. Had the picker in theesfe of Salts v. 
Field fet up a lieu for his general balance that would have been pre- 
cifely this cafe; Bitt in that cafe the vendee bad previous to the 
receipt by the packer countermanded the goods, to which counter¬ 
mand the vendor afl'ented after an attachment had iffued, though 
the goods were in fa<ft depofued with the packer which ought not 
to have been fo clepofited j and the only queftion was, Whether 
the property reverte^ to the vendor fo as to avoid the intermediate 

attachments 
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attaehmenls of the creditors. Now I do oot fee aitf real diftia^Iioa 
between the two cafe$. For although the queftioii upon the Ucti 
of the packer did not ariie, yet I do riot fee how the Defendant 
is to be diftingurfl\ed frdrii any other creditor of not claim¬ 

ing under a fpecific lien, but deriving his right to aire< 9 : the goods 
under a debt dusj from Wtlfon. I admit.t^at if WHJon had received 
money from the Defendant or the latter b*I accepted bills upon 
rfje faith of thefe goods, the Defendant would have had a right to 
retain, becaufe the Piaintiff had inveikd Wilfon with a power to 
make them liable to fuch a claim. But in the preleht cafe I am of 
opinion that common Juftice requires that the Hen of the Defen¬ 
dant fliould not be extended beyond what was adualiy advanced 
by him upon thefe particular goods; and as the amount of all the 
charges incident to thefe goods was tendered by the Plaintiff, I think 
that be is enritled to recover. 

, Heath J. 1 am of the fame opinion. It was perfedly com¬ 
petent to the vendor and vendee to relciod the contrad ; and I 
think that the contrad was refeinded by relation upon the i ft of 
yunc. This cafe differs from a cafe of bankruptcy : for there if 
any ad of bankruptcy intervene between the offer to refeind and 
the affent, the aflent comes too late to prevent the operation of the 
ad of bankruptcy {a), ^ Here therefore I think that the relation 
muft take place agreeable to the reafoning made ufe of in 
V. Barmck ; which though it has been thought by Lord Mmttjield^ 
Lord Kenyon^ and other Judges, riot to have been applicable t« that 
cafe, is applkable.to this. Here the wharfinger had no right to re¬ 
tain the goods againft Rubardjbn^ who was no creditor, in refped 
of any thing but what had been laid put upon them ; though if 
Wilfon harl demanded the goods the wharfinger would have had a 
right founded on cuftom to retain for his general balance. In this 
cafe no fraud appears, nor any fulpicion of fraud, but a mere ad 
of negligence on the part of Wilfon^ who certainly ought to have 
given notice to the Defendant of his having pm an end to the con- 
trad. The title of likbard/on was the preferable title: under thefe 
circumftances therefore the wharfinger has no right to fet up any 
lien againft him for the general balance of accounts due from 
Wilfon. 

Rooke J. I am of the fame opinion. I do not think that 
there is any pccafionin this cafe to enter into the queftion refped- 

/ ' ('•) See SmM V. Fkldt j T, R, 40a.. ' 
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1802. ing the ftoppagc h trai^iu. The only <iueilion is. Whether the 
contraa: was refcinded before the goods got into the pbfleifion of 
the Defendant. Wii/oft the bankrupt aaed wuh great propriety 

•Goss. and honcfty in writing to the Plaintiff to fay that be would not ac¬ 
cept the goods: and according to the cafe of Min v. Barwkk^ 
which decifion has at different times been confirmed, he had a 
right fo to do. Immediately on the receipt of Wtlfon\ letter the 
Plaintiff left Newcajlk^ and on bis arrival in London confidered 
the contrail as refcinded. In Nadte v. Ball^ Lord Kenyon^ fpeak- 
ing of the cafe of Jtkin v. Barvokk^ fays, “ The trader finding 
himfelf in a failing condition very honeftly dW not accept the goods 
but returned them, and if the goods were not accepted the judg¬ 
ment was right.” So in this cafe Wilfon refufed to receive the 
goods. As between the parries to the contraa: thereforct the con- 
traa: was refcinded. Then who objeas ? It is a perfon who claims 
under Wilfon. But the Plaintiff’s title to the goods is paramount 
•to the title of any perfon who claims ^xxiAvc Wilfon. The doilrine 
.of general liens is referable to fpecial agreement, as was obferved 
in Oppenbeim v. RuJ'ell{n) i and I think that doarine is not to be 
favoured, becaufe all perfons who daim under them muft have 
been guilty of negled in buffering goods, upon whidi the law bad 
given them a fpecial lien, to go out of thjpir hands without endea¬ 
vouring to indemnify theraffelves by fetting up a claim for a gene¬ 
ral lien. , I fball nevd- uhlefs bound by authority affent to the doc- 
trine’that thefe general liens are to affea the rights of third per¬ 
fons, not claiming under thtffe from whom the righMo the lien is 
derived. The Defendant claims under Wilfon^ and had no more 
than a bare authority from hiin to receive the goods, which autho¬ 
rity was dated in May^ when there was no fufpioion that Wilfon 
was likely to be involved. And though he afterwards forgot to 
countermand this authority, when he had refcinded Ms contraft 
with the Plaintiff, yet the Defendant had nothing more than a bare 
authority to receive the goods. 'I am therefore of opinion that he 
Itad no right to fetrUp this general lien againft the right paramount 
of the Plaintiff. 

CiiAMJJRE J. If there be any cafe in which it would be jafti- 
liable to ftrain the law for the purpofe of fupporting a lien, yet I 
do not think that there is any reafon for doing fo in this; for if 
this defence be fi^ained the effc<3; will be, that we ihall diccia 
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the d'ebts of one man to be paid by the cfTeds of another. Two 
queftions have been made. Firft, Whether the tranftita were at an 
end ? And if it were neceffary to decide that, I Riould ilrongly iii- 
dine to think that if a man be in the habit oF uhng the warchoufe 
of a v/barfiriger as his own, and ni.>k.;^that tlie icj ofimry of his 
goods, and difpofe of them there, that th^ journey tvonlJ he at an 
end when the goods arrived at fuch waiehoufo. The fceoiid quef- 
tion, Whether the contract were refeinded ? is the pun dpal quel- 
tion to be confidcred. It may be obferved that tiie cafe of Jlthln 
V. Bar’wickhz^i flood very near a century; ar! though it bar. been 
much commented upon, yet its authority in the main has been pre- 
ferved. It is true tliat there are fomc very pecuTur circumfiances 
in that caTe. Seventeen days intervened after the goods had becti 
ffnt out •of the pofieffion of the confignccs before any notice was 
given to the confignCrs of their intention not to accept them; 
aaid it does not appear that the perfon to whom they were fent had 
any connexion with the confignors: perhaps therefore if a cai'c 
precifely fimilar to Atkin v. Barwick were now to arife it would not 
xeceivc the fame decifion. Since the time when that decifion took 
place a new diflindtion has arifeh refpedling preference given to 
one creditor over the reft in contemplation of bankruptcy: and 
perhaps that diftindiion would have been fufficient to fet aflde the 
Tranfadtion in that cafe. But the i>bjedlions do not reft here. For 
when advice was given to the confignor that the confignees had fent 
away the goods the bankruptcy had taken place. Under thefe cir- 
cumftances itrmigiit be difficult now to fupport the cafe as it was 
then decided: and it is remarkable that when this cafe has been men¬ 
tioned upon various occafions, it has conftantly been found fault 
with,and yet the Judges have never particularly Rated the parts with 
which they quarrelled, but have always confirpaed the cafe upon 
the whole, and holden the decifion to have been right. One main 
point was this, that the Court would prefume an afient on the 
part of the confignors : and in that cafe it was ueceflary that they 
ihould do fo, for the confignors had no opportunity of expreffing 
their affent until 19 days after the goods were lent away, and two 
days after the ail of bankruptcy had taken place. In the prefent 
cafe Wilfon never received the goods ; and indeed feme days before 
they came to the hands of the wharfinger he wrote a letter to the 
confignor fignifying his intention not to receive them, which letter 
was received by the confignor the day before the goods arrived at 
Vox.. III. LI the 
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j8o2. the wharf. If an adiual afTeiit w^^re jpecefTary, the Plaintiff’s anfw.cr 
kiCHTTRiJ- to that letter fsems to me to amount to an affent. It is true herc- 
ferved to himlelf a power of judging of the conduCi of l¥ilfoni 
but he immediately out for Londan and on hits arrival there de¬ 
manded the goods,j and if an a^Iual aflent could,not'be prefumed, 
I think that would be eviiience that an alTent was gi*^en» Indeed 
the terms of Wiifon\ lefrer were lb ftmog that it was hardly ne- 
ceffary for the PlaintifT to endeavour to ftop the goods j it>vW'dfon%. 
expreinon; is that he (liall not apply for them. 1 will not go over 
the other cafes. It has been contended however that the tranlac- 
tion is a fraud on the wharfmger. But before fraud can be com¬ 
mitted there tiiuft be Tome right; Now the wharfinger had a more 
naked authority : and any dirpofitioa made by the perfon who gave 
fuch an authority mufi put an end to it. It has been argped that 
ihc wharfinger might have extended his credit to E^tljhn upon the 
affurance of the arrival of the goods : but that is a Ipeculation which 
the law does not allow ; for there can be <10 Uen until poffellioa. 
■Un the arrival of the goods the wharfinger is put to fome trouble 
and cxpeiice for which lie has a Uen upon the proprietor of the 
goods : but the lien now claimed is an extenfion of that lien j ami 
if he had had former deaUngs with Ricbariif(/tt he might have fet 
up a general Uen againft him. The Uen whether general or fpecial 
muff be againil the proprietor, i»hich in the prefent cafe was the 
Plaintiff. • 

Per Curiam, Rule difehar^ed. 


Maj 49th. 


MaCI.£AN V, Douglass- 


The Court 
rrfufed f's let 
afide upon 
tummsrv f.p* 
plicAtiori a 
judp.m^nt 
cnieied up 
on a warrant 
<ti attorney 
f ivett by a 
•ieme coven 


J^AYLKY Serjr. movpd for a rule.toihew cauije why the judgment 
in this cale, w hich had been entered up by virtue bf a warrant 
of .attorney given by a feme covert, Ihoukl not be fet afidc. He 
ftated that the judgment had been enteued up more than a year, 
but obferved that as k-migbt deafly be fet afidc upon a writ of 
error, the-Court might perhaps grant relief in this ffage of the pro¬ 
ceedings in order to ayoid putting tlie, Defendant to unneceffary 
expence and dela.y. ■ 

Bui 7 be Cmrt refufi^ to grant a rule: and Chambue ].‘ fald, 
that he remembered a-?cafe in which h« had moved .the Court of 
Kifig's Bench for leave ito plead coverture in abatement^ .after the 

5 regular 
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rcg^ikr time for.pleading in abatement had eiapfed, ftating that the 
matter i»hich he applied for leave ’to plead would afford ground 
foe a writ of error, and confequently that if the aftion were 
fuffered to proceed, the judgment might •'be reVerfed; but the 
Court refufed a rule to fhew caufe, aad the judgment was aftcr- 
wanls reverled for error. ' * 

■ «’i 

took nothing by his tnotioa. 

Hqlford V. Cop Et a no. 

rr^RESPASs for tahing the Plaintiff’s goods. Flea. Not giiilty. 

-*■ 'Jibe caufe was trkd before Eord Cb. J. at the 0'^^- 

minj^er ^IXiiags after Mlaty Temt iSoi, when foe jury found a 
fpccial verdidf which ftated in fubftance as follows. 

In purfuance of foe 32 fJcc. 3. c. 4a. and before the making of 
the rate hereinafter mentioned, a fum ,.of money hot exceeding 
300,000/, belonging to the fuitors of the Court of 
invefted in Government Securities under the diredion of foe fiii 
Court, and out of the intereft certain Turns not exceeding 3 o,oob 4 
W'crc applied in purchafitig ground, and in . building and; cOm!- 
pleting the offices and repofitoriei hereinafter mentiemed, and ih 
paying other expences relating £0 the execution of foe adt. A pro¬ 
per piece of ground lying in S(unld»dn>v^ ATo/Jorn above the bars, 
with ttneh. houfos. and buildings 4 s were then Handing thefoon, 
was purchaii^T^ut of foe faid money, and by indentures of bargain 
and fale inroUed, conveyed to our fpvereiga lord the King, hi« 
heirs and fucceffors, for the purpofes and in purfuance of the faid 
adl, whereby .the King became feifed thereof in fee in right of his 
crown for the purpol'es of the a^: and otit of the Tame money 
proper and coayeniertt offices for the mafters in ordinary jn 
£ery and’, their clerks, and for the fecretarics of bankrupts and luna¬ 
tics, and tlieir clerks, and Tafc and fecurc repofitories for the deeds^ 
books, papers,, and Wfoibg® of and belonging to the fuitors of the 
fajd Court, delivered;or to be delivered to the laid mafterig, and the 
records, proceeding^ deeds, books, papers, apd, Writings, deU* 
vered'or to,he delivered and left in the cuftody of the laid feereta^les 
of bimkrfoptts and lunatics rcfpcflivcly, together with -a public 
oil^ for foefoitors of fop faid,Court* were bufo onfoe iam«f piepe 
vof ^ouflucl, au^d. wde fo for*foc reckon of mafttufS; * 

' . fecretarie.% 
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iecretaries, and the tranfa«Slipn of their refpeftivc bulihefs therein, 
and for that purpofe were furniflied out of the fame money witli 
divers defks, writing tables, ftools, chairs, and preffes, fit and 
neccifary for the tianfadson of fuch bufinefs, and for the cuftody 
atid preiervation of the faid records, proceedings, deeds, books, 
pajiorf, and writings. In the bafement ftory of the faid buildings, 
under the public office and door-way thereof there are three fmali 
rooms, w'hich, uitiil the 21ft of December 1799 were occupied 
and inhabited by a man, (who had a wife and family refiding alfo 
witli him,) employed to watch and take care of the faid building, 
and of the repofitories of the deeds, .papers, and writings therein 
belonging to the public fuitors of the Court of Chancery^ and 
paid a falary for fuch care and trouble by the faid mailers In ordi¬ 
nary, but from the day and year laft aforefaid the faid perfon anti 
his family wholly cealed to inhabit the faid rooms, and the fame 
have been ever fince wholly unoccupied. The faid offices and. 
repofitories form altogether but one building under one roof, and 
with one public and general entrance and ftair-cafe, and from the 
time of building thereof the fame have been ufed for the purpofes 
in the faid aiSt mentioned, and for no other purpofes; and the faid 
building, and alfo the ground whgreon the fame was creCted, and 
alfo the defks, writing-tables, ftools, chaira, and prefles, (except 
the wooden chair in the declaration mentioned, which was the 
property of the Plaintiff,) are veiled in the King’for the ufes afore¬ 
faid, and the King is the owner and proprietor thereof. The front 
of the faid building, abutting on the fireet caXXt^'^uthampton-- 
is eic£lccl upon ground whereon two raeffuages, with 
their appurtenances, formerly flood, which meffuages, with, their 
appurtenances at the time when they were taken down were, and 
for feme time had been rated under the a£l of Parliament hereafter 
mentioned at 3/. 8 j. 9//. The Plaintiff after the time of making 
the rate hereinafter mentioned, and thenceforth until and at the time 
when, ISc. was one of the mailers in ordinary in Chancery duly 
appointed, and as fuch, like the* othg: mailers, tranfaded the 
bulinefs of his office in one feparate and dillindl fet of offices, con¬ 
fining of three rooms in the faid building, whereof one was ufed' 
by himfelf, another by hWfenior clerk, and the third by the clerks 
or writers under fuch fenior clerk. The Plaintiff did not, nor did 
bis clerk or writers, at any time occupy the faid offices, or dwelt 
or inbabit therein othcrwi^ than as heremaftet menttoned, tlntt hi 
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■to fay, tliAitho Flaintiff did with hi* clerks and writer* attend at 
his faid olEce during the ufual oHice hours, for'the purpofe of 
traoraffcirrg the public bufi.nefs of his faid. ofiice and for no other, 
and that the .fuitors of the faid Court with their^iounffc! atsd foUcitors, 

V 

had always during thofe hours free accefs to the faid office, for the 
purpofe of profccuting and defending thtre their fuiis and caufes 
pending in the faid court of Chancery, an*d that the Plaintiff, and 
the other mafters did in turn attend at the faid public office in the 
day-time during the ufual office hours, for the purpf)fe of tranf- 
adfing there the public bufmefs of the faid Court, by adminif- 
tcring oaths and taking acknowledgments of deeds relating to 
caufes pending in the fame Court, according to the courfe and 
pra<flice of the fame Court, and-for no other purpofe, and that on 
•he expiration of fuch ofiice hours the Plaintiff and bis clerk and 
writers left the faid feparate offices and public office, and locked 
<ip the fame, and did not return thither until the return of fuch 
office hours as aforefaid, and the Plaintiff and his clerk and writers 
refpedively have always had their feveral dwelling*houfes or places 
where they and their families have refpe^Siively inhabltef! apart 
and at a difiance from the faid building, and neither the Plaintiff* 
nor his clerk or writers, nor any perfon whatfoever^ at the time 
of making the faid rate,^ or frdm thence until or at the time when, 
f 5 *c. flept in the faid offices or building, or in any manner 
inhabited, held, occupied and enjoyed the fame or any part 
thereof, except in the execution of his faid office, and according 
to the direSfesao^of the faid aiff, and no other perfoivhad occupied 
any part of the faid building except ac’the time and in the manner 
herein before mentioned. The faid building, and all the feveral 
offices and repofitories therein have always been repaired and 
infured again ft fire by order of the Court of Chancery^ out of the 
money in the faid adl mentioned, according to the dire<ftions of 
the faid aifi. On the fecond *Thurfdqy in June 1798, and before 
the time when, Ssfe. the committee for the parifh of«!?/. 

H&lborn above the bars, and the parifh of St. George the Martj’r, 
-'duly chofen according to the ix Geo. j. c. 22. made a rate upon 
all perfons inhabiting, .holding, ufing, occupying, pofieffing, or 
enjoying anyilaud, ground, houfe,ihop, wharf, war^ouf^ cbach- 
houfe, liable^ cellar, vault, buildings tenement, or hereditament 
whatfoevef, ^xihin St, above the bars and St, 

George the Martyrj '{^cept fuch f^uare^ ffreets, Ian<»^ and places, 
as had been paved imder and by virtue df ^ certain oprional daufe 
i, VoLtlll. Mna in 
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in the fame si£l mentioned,) for the neceflary piirptrfea of tibat a^, 
and the other a< 9 :s in that a£l metitioned, the faitl rate not being 
for new paving, and not exceeding one iiiilling in the pound m 
the fame year, according to the proportion of the yearly rent or 
value diret^ed by the faid aifl; and alfo another rate for other pvir- 
pofes of the adi upon alf perfona before mentioned, witbin fuch 
parts of the Hmits aforefaid as upon the day and year laft aforelaid 
were paved by virtue of certain adis made in the ad, 3d, 4tb, 5th, 
and 6th years of the king, for empowering coromiffioners to pave, 
cleanfe, and light the fquares, ftreets, lanes, and other places 
within the city atid liberty of Wcjltnmjler^ and other places in the 
faid adb mentioned^ not exceeding fixpence in the pound in .the 
fame year, according to the proportion aforefaid ; and in and by 
the faid two fevcral rates did rate and affefs the Plaintiff aS an in- 
habitant and occupier of one feparate fet of offices in the faid 
building, and for and in refpe^ thereof in the fum Of 3 A a/. 6^// 
for the pufpofes laid aforefaid. Of thefe rales and affeffments due 
notice was given to the Plaintiff, and the fum of 3/. ar. 6 d. legally 
demanded: payment of which being refufed, the Defendant by virtue 
of a warrant of two magiftrates, daffrained the chair mentioned in the 
declaration then found and being in the feparate and diffcin^ fet of 
offices occupied by the Plaintiff in the faid building as aforefaid. 

Hcyxvood Serli. For the Plaintiff One fa« 3 : dated in the fpecial 
verdid may be laid out of the confideralion of the Court, namely, 
that the buUdings in quedion were ereded upon the feite of two 
houfes formerly rated. Por it has been clearly ferBtea*1&y the cafes 
of Rex V. St. Luke^s, a B^rr. 1053. Rex v. St. Bartholomew's^ 
s^Burr^ » 435 * Bex v. WxddoyCald. 358. and Lord v. Lord 

Somersy a T. R. 372. that the rateability of property depends upon 
the manner in which.it is ufed, and that if no perfon can be found 
to anfwer the defcrlpiion of the ad impofing the rate the property 
cannot be rated : in the former of thofe cafes Lord Mansfield lays, 
** As to the argument that a proprietor of lands or houfes cannot 
by his own voluntary ad difeharge fuc^ bis property’ from pay¬ 
ments legally due to other perfons upon and out of it, it does not 
hold true in fad; fbr this rate payable to the paridi, as well as 
feveral other paymetas ^rifing from property and chargeaWe^apoh 
it, do and mud depend upon the will Of the prnprifetor. ‘The 
owner of a houfe maty, if'hiepleale, pull it quite dOwn, and con¬ 
vert it into a toft.” trialn’ qucttlpp^ia, whether"bhUdings 

which 
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Eor If tfecfp "^e l)jyj,lldipgs fhe . PIiaintil|‘/|8\j^9^^ it 

haviog ftrovidcd;' hy the ii 3. r.- 32;, ;y 7 58^^^ 
aflTeflJbeot# m i^ipe^^ o b^ldioj^ ihall bfe made upon the 

prppr^tor, not on the inhahicant or occupier^i In tltif^cafc it ia, 
found that the king-ia the proprietor. It is not neceftary tp argue ; 
whether the King be rate^k or not» for if the Plaintiff be not it is 
Sufficient fpt^ this cafe. But independent of* the general rule that 
*the King cannot be charged unlefa pcrfonally named. It is clear 
, from the. claufe of dfftrefs, Ji 39. which authorizes the collcflors 
to levy on the goods of the parties, whetffer found upon the prcr 
mifes dr eUewhcre* that the provilions of the ai^ could not have 
been intended to apply to the King, Nor is there any hardfliip 
dn this; for byyi 17. it is provided that thecommiffioners lhall not 
•b^ bound.to pave in front of any buUding belonging to his Majefty, 
When it is conildered that thefe buildings haycHbeen ericdlcd out 
of a public fund, and appropriated fplely to. public purpofes, it can 
hardly be contended that they are not public buildings. Nor will 
it make any difference that apart of the building is denominated 
“the public office, and ufedfpr tjse general biifinefs pf all theluitors, 
whereas the apartments in queHion are appropriated to the yie dS 
the plaintiff only. For bufinefs tranfa&ed by the Plwndff in thofe , 
apartments is public bufinefe only relating to the fuitors of the 
court. If indeed he had ufed them for. his private convenience, 
and had derived a beneficial occupation from them* he tyonld have 
been liable. This difiindlion is recoghi^d ui many cafes which 
have arifen the poor laws. , Mex V. Cald, 1. 

Rohfon V. Hyde^ C^ld, 310., Rex v. Eyles^ ConJTs Batt\ itig. 
Lard J3fite v. Grtadalit, i T. R. 338, ^x v, IjHirdk^ $ It, R. 497. 
Rex V. Woodmard^ ^ T, R, 79. Rex v. Catt^ 6 T. .R. 332. And 
though it be flated that a perfon was employed to Vvatch and take 
care of the building, yet that will not alter the cafe if he were only 
employed for the purpofe of carrying the objea of the cftablifh.. 
ment into effe<^ . This appears from ffie cafe of Rex v. Sieid^ 5 % 
E. 387. whereit .was held that a w’oman who occupied apartments 
in the buildings of the Philanthropic Society, for the purpofe of 
fupcnntendiug ffie children, was not rateable in rerpe<El of thofe 
buildings. The.pref^pt queftion is .decided by the 9>le of 

,4 R. |i. which arofe upon another paying a£l, 
20 Geo. and, where Lord fays, *‘.,Th« queftion 

theu;laf..puhUc,,^ and.«hsit^ Wy..b« ,< 

.iwersd;.;hy,fa^^:gi ,;thH^i>fc;.are^ .f 
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He purpofes.” With rerpe£t tb a cafe which may be relied upon* 
where the prefent Piaintift' was aflefled to the duties on inhabited 
hoiifcs, for chambers rented by him in Sy 7 nottef^ Inn, for the pur- 
jioJes of carrying or* the bullnefe of bis oflice, and that rate was 
canfirmcd by <thc Judges, it may be bbferved, that where a perfon 
rents chambers for the j)uVpofe of doing his public duty, inftead of 
doing it at his own houle, he does fo for his own convenience: 
which diHcrs materially from tranrad:ing bitfincfs -in a place ap¬ 
pointed lor that purfiole by tlie public. A,hbfher cafe will probably 
be urged as an authority, where a rate upon thefe very apartments* 
tngei.her v ith the public office* was confirmed by the Judges. As 
to vvliich it may be fuHicient to fay, that decilions of this fort being 
made %vithout argument, cannot be put in oppofition to the deter¬ 
minations of the ordinary Courts. • 

Israeli Serji. for the Defendant. Tbe argument on the other 
fide tetids to ihew that the property in queftion is not liable to be 
.rated at all. But it appears to have been the manifcfl intention of 
the a<ft, that all prtiperty fliould be rated in fomc hands or other. 
And Mr. J. AJbburJi in Eckerfall v. Tpeahing of a fimiiar 

cafe, fays, ** It clearly was the intention of the Legiflature, w’hen 
this a< 2 t of Parliament was framed, that no real property within 
this diftriiEt lliould be exempt from the rates impofed by it. The 
jiroperty mutt be charged to fomc perfon or other.” In the dif- 
euffion of this cafe the auihoiities upon the poor lavrs may be 
laid afide. Eor in all thoie cafes the qneftions turned upon the 
fufliciency of the occupation of the party raretJt But here the 
queftion is, whether the Plaintiff do not fall within feme of the 
words of this particular aitt of Parliament, which are, Perfuns 
who do or fhall inhabit, hqld, ule, occupy, poflefs, or enjo) any 
land,” itfelf appears to have made a difUnftion be¬ 

tween the apartments appropriated to each matter and the p . c 
xiffice of the fuitorsthe latter being exprefsly denominated pub'n\^ 
whicit the former are not; a circumftance which cannot be cou- 
lidered immaterial in an afif of Parliament, in which the diftinc- 
tioa between private and public buildings was contemplated and 
exprefely provid^ for. Although no decifions upon this particu¬ 
lar a 61 are to be &und in the courts of We/imin/ier-Jialljy there are 
two cafes which liave been decided before .the Judges, which mutt 
be confidered as:.>high judicial authorities upon the fubje£t. The 
prefent PlaiutifT, :in the year 1779, having been afleffed to the 
inhabited houfe iax for chambers rented by him m Sjmond*s 
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Intft for Ihe iHUrpof# trunfadib^ the bufiaefi of hi$ oScei the 
affefihietjt wa» cooBmtsd by the Judge# (e). Now it» found in 
the prefeot cafe th^t the PlebtifT kept the key of the apattmeou: 
he might have ufed them as he thooght: proper j ami even if they 
art; to be confidered as public kdldiogs there was a private occu¬ 
pation. They were in aU refpeds u(ld as the fhambers in <i>m- 
i»o»<fV /fin} and if the former were latcabb as an inhabited houfi?, 
thefe apartnaeuta muft alfo be coEtfideted as having been inhabited 
by the Plaintiff. The other cafe (a) strafe upon this very a£l of 
Parliament, refpeding thefe very apartments, together with the 
others in the fame buildings,.and ia therefore to be conlidered as 
'an cxprefs authority upon rite point. The refolt of the inquiries 
which the Court deffred to be made il, that the Six Clerks*, Regif- 
• • ter’s. 


(«) At a Meednjj: of tSa CdniiBitSoiwit 
•of the Lead Tax. mRifig (at tlie litnrtrvf 
the Rolli, itt the csmtitjef it lh« 

S\\ Clerfci H»H w ClmmaiyUmt eft jtfc 
Ftitttmy 1779. 

f0ttr Efi]* «vi at the ateAer* 

in the High Court of Cbiu«ef:r» ''*'*** 
ehemhcre in i plaie «tiM .^wteTV Im 
in Ctmutty^ltm, nterfly the fwr]^ «f 
currying oB the bufinere of hit tor 
depoAiing the deed* ihd Wntftigi i*A whh 
him) end no fMi 4 bn iodgei or vilftiHilt In 
iach chsmbrn. oor ire’ihe ihoie ofeA for 
aey mher purjsole than a|f aforetatd} and 
therefore the ri|j{| Mr. doex not «p» 

prebend (he fame eo ceam arithio the iMOO*' 
ing of the eA of parHaateot for graotiog to 
•• Hi* MojeAy ceitaii dutiet tipon all iahi* 
« bited houfet within the kingdom of Gnuti 
** Sntttm** Wo arO «f opinion th« foid 
chaaabcr* Ought not fo be aAifled to thf 
houfe tax. nod have allowed the appeal. 

Mr. A. GtUtk, the Sumyor for the 
Crown, being piefoot and dilTetiefied with 
oor drtcrmiaauon. rei|uefted the^dfe tb be 
Sated fpecialty. which we have hereby dOep^ 
and humbly fubmit the fotne for ybgr Lord- 
foipi’ flfpinwn theiOon. Otveo noder oor 
hands the dey aod year above written. 

I JV* tStt/brJ, 

. Pfiivt. 

iBnifimh GtttK. 

S M, Imkk. 

Vpt, III, , 


itth Ktv. 1779. We are of e^eioH 
that the (hrtermiaatton of the CemfliiSionfi', 
il wrtutg. 

J. SxTttiraa. 

« It. Ooot 0. 

I. WiLias. 

W, ptncaytotit. 

^ WMt. AsHHoastr. 

0. NARctf 

)a, Eirai:, 

B. HotMAH. 

K. ^asava. 
f 

(o) At a aitetittg of the eomaaiBionrvt 
for heatfog aad determining eppoUaegMaft 
the 4 i*tiea oa wiadowi tad iakaoited 
htfo^i beki at the fFktt* Mar* Tavern >n 
AW^ere, on the aSth dey of *797, 
Me. Cenr on behalf of the Meftam ie Chan- 

« py appaafod agaiaA the aBhrmeou nide 
a the Wied^w and houfe duty for certain 
office* In a bolldiBg lately erefotd fo Soat^f- 
rnafm SuiUuigt^ tJlHfitttty- hm» in refpeA 
of fwhith dutws |he offimi^ made afo vf by 
oath of the Mafier* had been made the fob* 

> jleA of feptrate aed dlfliuA lAeCmetiUi aad 
! they had accordlagly been culled oa for 
payment of the dune* afttAed on their dU. 
foreot officei. behde. which the Mafotn had 
been called on fufoth* for payment of ibr 
dothm aifTtlfod on other part* of fbo build¬ 
ing*. confiAtog cf tbt Pabim Office, the 
f^obllc Sale Itoom. foe Purtw*!! Apartment, 
•ad foe general btfoccefo. The fald Mr. 
* No 
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rate, 'Upon ^ the- occOpie««f':'3lhou^,;^)^'V«|^f;0?Ui«N0| -ffi:'. 
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C«/rjiftegea |*ftt ifee'jt'''»B'"^^ 'W Wfte'<i-t|»'’ 

wwc «wd*d iti^ pwrfaift!^ ■i>f''4ipi;' pf "pir* ; €»«.■?; 

iitm«'ntpftfl«d 4a^/|'a(43i«j^f.irfr>il» ,<H»f)»jB»-ift#'iM!« di4 .nM.ifX.ei^pt. 

M*jefty*» ad to ira*'.' /tht'MiideS^'fi««':^aiat5oo,' b»«in»'le. 4^ <fx- 

«' pmte to^ df p4tK«^ 

*' lay pot a the faitorf’ ttio''; mapiiR^favpm-^pf tha lili^ ^«d Si" ,. 

*« nev iiotm. nra<Hlr fftpnrltira. nnA W no- .jiilijf tWf Cop^'tt^d'^.jpaJacek'»inl <ioafe( lo 

pfhicK iiu ■Ro»'ia:’ipitmiiy 


nay tapoa proper fecoririra, and for ap. 

•‘ plying, the inieraft tnwarcla di^bargtslr 
*< th,e txpenceg of tl^; olBe 4 #! 

** ant-Generat and for bnfjdtpg pfitens 4** 
" the MalUra in prdioipy id cdapciVy* aad ■ 
'* a public office for the faiboirt bf the faid, 
Court, aod officer fyr the f«cr«i:a4p!,«( 
*• bapkirupu and iunPttct, and baiWtng 

*» repOdtpriea iW fteufihf. the titla-djwda, 
** of 4he faito|«-‘of ihp fald Cotpt, t t^d fP- 
*' cordt and pftKeedioga of (he, Cotnatiff 
fiooefaof jBankruprahhd Xtifbaiicat*' hod 


Wo the CppiffiifSp^rf, wtefe tui^es pte 
hereunto ifohfcribid,,' being pr^eot, andi 
board and ppnfidcred #htitVhs al* 
fegrd Oft. t,hu part of the Crown, ^aa well as 
bd the pirn 6f‘iHe Mkftera in Chancery, 
hhre |hpttfh4,i6t to Oflp* the afleffineot and 
dilaitow the uppea.)^ With,.which datetr, 
miiitiion Rir, Carr, on the part of'the Maf- 
tefh»;being dti!hiJ»fied,'^^hhth required a cafe 
♦p^pdated^y . ua .fpr the opinion of onp . 


that <uch huifdings'wr^ tnhddttfaOf by>he 

Madert for the, p«fpofp,ofi;rtaftf»Aiefl *he tpan of, the Judgrt of the.Court of 

peculiar to their offices, ibat, that . f *»■ Cbrtjmdn Rlear, or the 


jJurPflf of ;(^ Churt of Kachrqner >. which 
.pchtysh^p^^ dpoa accordingly. Witntl* 
, uitr hen 4 <N* day. 

■.• JWh/. CoWtt, 

. W, Biemln, 

\ ' f U'. BluJfon. 

li/s/2sra .DIvllidoi Sth '*793. 

,Tips cafe, IjSHt^g been' referred hstfc to 
, ih^Gp«nwiffi.oncts,(bfhjitft Judgw ) 

for J^e'ip ,«? fl te ,wh«<’her the ,perf..n wh^ 
hits the eWe of the boild,ng.j» to be con. 


buiintis peculiar 

the htnte wttp Pot inhabited or Mtfe'd^^hep't 
at office hours'^ Chcepclqr’a'i^teir dtho had A . 
feparste apytt«ei>i;:.in che &jgle buitdipg to 
take Cftrebf the.fhinc, w.hert ii was adthit. 
ted that thtf'pprter with hit w^i had faidily 
ate, drank, a.n 4 fle^.»'«hd.'.eon<£qaehctyi^ 
bded and was pajdi!,hy^;the (aid l^f ailer^. pro.-, . 
pDitioosb!y». The iald.’Mri Corriforthdi? 
alleged, that by the 4th dei'twiP of cho, fait' 
ad (ho faid .hurldings were 4 Irt;, 

veSed in his M'ijefty, hU hr^rt and fucceir* . „ . - 

fors, and-therefore he' cPrtfWdd' on the , -"tl f e/ 

part of the 
were not liable 
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tarle$ Si|ire'sc>S9«8 'an 4 tbe TrA*nf|}<!Mt &£B«e, are riHied Ittiahe 
fame manner, hatidg^heen {>avei} untiler elic x t <>««* > Jc/^a. liie 
Trcafury, Horfe-Guirda* Adfwirtifey, White-Hail, anjl Sigoec, 
being ikuated In Broadway, which was paved at the caipctiieu of 
Oovemmcnt, are not rated. Which is fetilcd 

on the queen, is rated. *l’he o&ee in {the ftite of 

an old palace) pay to'ifhe inhabited houre taa^ but the area iiav'mg 
been paved by Ooverntnent, they .arc not rated to the paving 
rate. Chtr, Wo. vult* 

On this day the opinion of tjlxe Court waa delivered by 
•Lord A£,vANLSiy Ch; J. Tjic fingic queftbn in thb cajfe is, 
Whether thia rate has been duly impofed according to the pmvi- 
iionsof x*i Gee. 3.,^. aa. I The matdriR woeda 00 * which this 
queilion arlfes are thefe, ^that the Comtnt 0 ioiiers ** ihall make one 
or more rate or rates, atTedmeitt or adeiSinenta upon aU and ssftsty 
perfon and perfons who do or thall inhabit* hold, ufe, oeeUpy, pofltds 
or enjoy any land, ground, boufCy.ihop^ Wharl| warrhoo% eoafh- 
houie, ftable, cellar,, vault, buUdiog, tenement, or hereditament 
whatfoever, which aflelTment b to hi made a pound rate,** This 
therefore is a general adedment upon all peTfous Who ihall Inhabit, 
hold, ufe, occupy, podeiii or enjoy any land or ground of any dc'* 
feripuon whatfoever, and if this olaufe had 'Rood aloOe the cafe 
would clearly have depended upon the lame ibrt 0^ quediho which 
has often arilen on the poor rates. Whether the Mafters in Chan¬ 
cery were to be confidered as iohabitania Of occupiers ? But as it 
was intended 'rn«t all property however ocuhpi^d Cbould be rated 
for the paving, the LegSflatute has provided in what manner cer¬ 
tain buildings fliould bet rated, miring that ** foraiCmuch as it is 
reafonable that aU public buildings, di^itd walla, and vmd fpaces of 
ground, fliould be rated and a{reffed>for the purpofes of the 
it cnafls that the Commiiljionets may rate and affeia ail parxlh 
churchea* ehurch yards, chnpejs, meeting houCes, fchools, inns of 
xourt and chancery, halls, •focieticsi markets, watehoufes, wlrSrfs, 
vmd fpaces of ground, and # other fpaees of ground whatloever, 


jAa«inee asU fiwt iHinjfi* 
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, ,at a rate ,not exceeding 

of<pa’renie]Ql'j” 'fe«.'"'paid' of 

;,churtf*e« -aiwJ ^ aii<j',«l^,rcH:^arji^ hf ,tj»6'cb^irch' ar,_phapel 
wardens 'f „'a»d; upoijPtlit j:»liW.jproperty,,by i?wi»crs ao,d prdprie- 
rors tfawrfl of tbe^ icl^ufea tjbci^re ^bar^es thc. o^cw*- 

piersof th« laoiJs m^tiOdtsd at a pc^ad cate, *nd the 

chaises the prOprSetora ©f paMk htiildlaga4»jr the ifijuare yard of 
paving/ The only diffetence hetwieen this aeMt the Mafjf k Bi^ne 
adl, which pa2ed in the jsm priding and.pn w|^ the cafe of 
JEcla/af/vi aroint te, that in ^t a^i whotf the yearly income 
;pf |n3Jjljc buiWing» cpp]|d be ^ertidnj^^^i^ Ip be rated bjf a 
pound rirtes wheteaa lip aUjpubUc bBll^ings rpe tpl^^ 

fclTed by the fi|pat« yaidpf payfmcnt With jfefpe^^ boweyei: tp dite 
idiiin<£bbnL betWeeai ppUk and pHvate boildhtga, there caphe but one 


, eonftrudtidP of .bp^ a^l 4wd Inch'd in the caf<? pf Bthr/Att 

yo Mrtggf tboti^^t !heJllne;^diftm^Hon yeiy:pIain,y»w. that wbc(re 
« bnildii% itian public building* Tlie 

queftion tbCfi^e Whether according to the true conftruc- 

■ tina, of ^tbe':aQ|#■t^le;«}»rttfi^^. fd« which:d"?- Rafters have been 
tated;ate'lO'he. dec^eied'^i^hUc .hcpNihg^Ir'^ere ^artments are 
fnttat^'ht';P‘h««l4ing:'frhlch^f?)fW’e^^ c£»a aft of par- 

:ha'meht;pa0ed< in.the-.tb^r^lfew '•thP:. K^ipg 1 ■ wbkh^ di- 

|reattd,thatd,fo.na:<d^'':;|t>CWth«locging,to thefttitors pfihe Court 


©f fecuritics and. the 

,- intercft- pf of the. Lord Chan-. 

’■ccUpn-|owards;.ht^j9gi^hft,'CPf^^ Pf®P«f 

cea for: the ckrks, end the fccrctaries 

■0f4>ankr«ptS;-niMii,Jt»na||C»..^4;^^^^'^^^ and.fc.cutc re- 

■ pofitorieaj^f the 4^4!^/ht>Phii,./.p^crft' ep4 wrltit^f belonging, to 

tp,^'^fllejrfr in,Chancery, 
and,;th«.;,#pc0r4s»’'rP*^!^iS:ft;'^?>'/'^ ^retaries of 

„,banj^fupta„an4 '-hjfce .^or'thc ibUors 

, OftbqCJoip..o|.;.^hanc^y.ih|hf''j|e^^ of the then public 

office for the rc!C#tion of the faid h^lkfters aiid fecreta^^^ the 
tranfa^lion of thtir reljpCfitivp;^bh^,®f^. further 

provides'that’'.thfgr^nd |^t»d ,^ml4in||^thenka'^all bC'-*i«ftftcd in 

'hw MajeftyV' hisl^Stf/®'*^'' §ctC^ri^^^,;|of\the.,'i^ 'of'tbe'aa:. 

The fpecial vcrdiiEit''fiatc»’that l■tt■"pu'ljuanirt 'Of ;'ibl8 ia^ 'a 'hutfding 
with proper offices has b^ credini for^^^^ Maf- 

tera and the tran^Ciioii of their refpe^ive b«filief« th^cin, and that 
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they have hitherto been ufed for the pnrpofes of the zQ. and for no 
other purpofes whatever. It is indeed ftated that up to a certain 
period a perfon, employed to watch and take care of the build¬ 
ing and papers and who was paid by the Mafters, lodged in 
three fmall rooms in the bafement fto^y. It was certainly very 
proper that fuch a perfon Ihould be fo*employed, and I cannot 
think that this circumftance can make any difference in the cafe: 
and I hope that the Mafters in Gbancery. will not be afraid to take 
him back again, though poOibly it may be fafer that he fliould not 
bring his wife and family with him. If then thefe apartments are 
to be confidered as public buildings the rate has been improperly 
made, fi/ice it has been made by a pound rate on the occupiers ^ 
whereas it Ihould have been made, if at all, on the owner and by 
Ihe fquarc yard. In the prefent cafe however the owner is the 
Tiing : and if it were neceffary to fhiew that the King is not rateable 
in a cafe where he is not cxprelsly named, 1 might refer to a claufe 

f 

in the paving ail (a) which escempts buildings belonging to hia 
Majcfty from the jurifdiifliion of the Commifliooers. But it has 
been argued that although this may have been cre£icd as a public 
building, and veiled in the King, yet that there are many cafes in 
which property belonging to the King when occupied by a fubjedl 
has been held rateable :* and I readily admit that if it could have, 
been fliewn that thefe apartments had been perverted to any pri¬ 
vate ufe, or that any benefidal occupation or enjoyraenit had been 
derived from, them, they would have fallen within the cafes which 
have been decided upon the poor rates in this refped, and would 
have been rateable. My Brother Fraed felt how much the deci- 
fions*upon the poor rates prefled upon him ; and therefore endea¬ 
voured to lay them altogether out of the cafe; but they appear to 
me, to bear ftrongly upon the fubjed. The words of the ftatute of 
Elis&abeth are inhabitant and occupier,^ The cafes therefore 
upon the poor rates are ^authorities to fliew that perfons who are 
only employed in the bufinefs of theirpubKc ftalions, are not within 
the meaning of the Legiflarure ** inhabitants and occupiers.” In the 
cafe of The King v. St. Lukds^ 2 Burr. 1063. it was urged in ar¬ 
gument that the ground upon which the hofpital was built had Seen 
formerly covered with buildings which had been very prddudive 
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to the poor rate, anil that it was unjuft that the hofpital which was 
built upon the fame ground fliould be exempted; but Lord Manf- 
field anfvvered that the ratcability of property muft depend upon 
the ul'e to which the owner thinks proper to apply it, and that as no 
occupier of the building w^jhin the meaning of the a^i w'as to be 
found, the building could not be rated. The fame rule prevailed 
in The King y. St. Bartholomew's., and The King v. Waldo', for 
the occupiers made no profit of the buildings : and yet in the lat¬ 
ter cafe, there was a woman refident in the honfc who made it as 
much her private habitation as the porter in the prefent cafe ; ex¬ 
cept indeed that flie had no family. So in The King v. IVoodward, 
the truftecs of a meeting houfe who made no profit of it w'crpholden 
not to be rateable; though in Robfan v. Hyde., the owner of a chapel 
who made a profit of the pewrs was hoklen rateable. Upon the fame' 
principle in 1 he King v. Hurdis., a mailer gunner who occupied a 
battery houfe at Seaford belonging to the Cqown was held rateable* 
becaule he occupied it as his domeftic houfe for bis own conve¬ 
nience: and the fame rule was applied tothecafes of the Duke ed Port¬ 
land ((/), and of Lord Bute {b) j the former having been the grantee 
of the fciie of a royal palace, and the latter ranger of a royal park, 
in Lord Amberft v. Lord Somers^ where ftables were occupied by 
a regiment of which Lord Amberjl was Colonel, he was holden not 
to be rateable ; but it was ftated in the cafe that.his own horfes did 
not ftand there, in order to fliew that he had no beneficial occupa¬ 
tion. In The»King v. Sufannah Fields the Court faid .that the wo¬ 
man who lived in the buildings belonging to the Philanthropic So¬ 
ciety for the purpofe of fuperintendtng the children, wa.« not rate¬ 
able in refpetft of thofe buildings.: and Lord Kenyon compared her 
fituatlon to that of a coachman llceping over the llablcs of his maf- 
ter. And on the other hand, in The King v. Catt., the inafter of a 
charity fchool who refided in the fchool houfe was thought to be 
rateable, becaufc he ufed the houfe for Ins own domeftic conveni¬ 
ence. If therefore according to thefe authorities a perfon inhabit¬ 
ing a public building, but not occupying it for his own domeftic 
convenience, is net to be confidered as an occupier within the mean¬ 
ing of the ftatute of Elizabeth., neither can he be confidered as an 
occupier within the meaning of the paving a£l. Befides thefe au¬ 
thorities upon the poor rates, there is a cafe which arofe upon a 

(«) Duie of PorthHU 't tmft, I CenJP,Bolt, j (i) LordBuU V. Crinda/I, sT.R.^iS, 
uz. ed. 4 . lsff.B/.i6s. 

paving 
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paving a< 9 :, and to which I cannot find an anfwer. This is the cafe 1802. 
of EckcrfuU'V. Bri^Sy in which it was contended that Lord latbian 
was rateable as the occupier of certain flables rented by him as coj-etawi*. 
Colonel for the ufe of a troop of horfe : but the Court was of opi¬ 
nion that as he occupied them for public purpofea, the rate ought 
not to be made upon him but upon the,owuer; the act having 
made the owner of public buildings rateable in the fame manner as 
the prefent, with this immaterial difference only that according to 
that a£l if the rent could be afeertained the rate was to be impofed 
upon the owner by a pound rate, whereas according to the prefent 
the owner is in all calcs to be affeffed by the fquare yard of paving. 

Lord Kenyon in that cafe.fays, “ The quelfion is what is meant by 
public buildings ? And that may be anfwered by faying, that thofe 
^re public which are applied to public purpofes.” On thefe autho¬ 
rities the Court has been of opinion that fuch an occupation as is 
‘dated in this Ipecial verdidl is an occupation for public purpofes, 
and that the apartments in quellion are to be conbeiered as public 
buildings within the meaning of the It is laid however that 
unlefs the Mailers be rated, there will be no one upon whom the 
rate can be made, the King being the owner: but that circuin- 
ilance cannot vary the queftion refpeiding the occupation of the 
Mailers: and the opinion of hotAMartyield in The King v. St, Luke ji 
Hofpitaly Ihews that if no perfon can be found to anfwer the de- 
feription in tlie datute, no rate can be made. In addition to this 
objedlion great reliance has been placed on a determination of the 
Judges upon ah appeal by the Mailers againd an alTelTmeut under 
another a£l of Parliament. But although this determination be 
certainly entitled to great attention, yet cafes of this delc’ription 
never can be confidered of equal weight and authority wnth the 
decifions which arc made by the Judges when fitting in their or- 
<}iaary tribunals j whertc arguments on both fides are fully heard, 
and fpom which decifions appeal may be made to the fuperior 
courts. From the great number of cafes upon taxes which are 
brought before the Judges, their deLcrmiiiations are neceffariiy 
made in a greater hade, and with fomethiug lefs folemn attention 
than the cafes which arife in their own courts. We cannot there¬ 
fore think this determination entitled to fufljcieut weight to oppofe 
the autijority of the decifions of the Court of King’s. Bench upon 
poor rates, and the condmcVion which has been put upon a fornu i 
paving a<il by this Court in the cafe of Eckrrfali v. linyys. Tt will 
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not tie ncfcfiary to comment particularly upon the cafe itfclf, efpe- 
cially as it arofe upon a different a^ of parliament from that nowr, 
under confideration, though foitie obfervations might be fuggefted 
to take away fomethiftg from the weight of that determination. 
It appears that the Mafters were affeffed individually for their re- 
fpe£tive apartments, and,colledlivcly for the public office. On the 
appeal, the Judges leem at firft to have entertained fume doubts ; 
and to have thought that the cafe in a great meafure turned upon 
the charadcr and fituation of the man who lived in the building, 
and defired further information upon this fubjeft Upon tbe cafe 
being reflated it appeared, that the bufinefs of this man was to take 
care of the building, and IVrcep it, for which he was paid a falary 
out of the general fund of the Mafters; that his family refided with 
him in the bafement flory, and that the Mafters had laundreffes to 
take care of their refpedlive apartments. I can hardly think that 
thefe circumftances could make any very materia! difference in the 
cafe : and it is difficult to conceive how the refidence of a porter 
who had the care of the whole building could make each Mafter 
rateable for his own apartment. The public have erected a build- 
intt in 'vfehich tbe Mafters are ordered to tranfafl their bufmefs : 
-they have no option. Gan this fubjc£t tltem to be taxed for fuch a 
building, as if it were occupied by them for private purpofes, and 
acfjording to the value of a building fo occupkd,? It is faid that the 
Matters are at liberty to occupy their refpe^ive apartments in any 
manner which may fait their own convenience. But the Lord 
Chancelior has never given them authority fo to do; nor do 1 think 
that hp would permit it to be done; and it is fufficient in this cafe 
to fay that the apartments never have been fo occupied. If thefe 
apartments be rateable, the Judges’ rooms behind Wejlmtnjler Mail^ 
or any apartments which are nfed. folely for public bufinefa, may 
be rated. If indeed pubUc apartment^ be occupied for domeftic 
purpofes, they fbould he rated: but if nothing but public bufinefs 
he tranfafted there, they ought nQt. Yet if a public officer think 
proper to hire chambers for the.purpoftf of tranfaQing his bufmefs 
there rather than at bis own houfe, this is for his own convenience, 
and he ought, to be rated for them. And when the Mafters in 
Clianccry hired chambers in SymmoniTj Jnn for thepurpofe of tranf- 
afling their publio huftnefs there, they were rated. The inquiries 
which have been mude by the defire of the Court have not proved 
•veiy fatisfoflory- -It is (aid that the Six Clerks* Office asnd t|^ Rey 
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IN THE FORTY-SECOND .YEAR OFCEORGE^IL 

gifter Office are rared by the pound rate, anjJ, that the Society of 
Lincoln'^ have thought fit to pay that rate. If that be fo, the So¬ 
ciety have certainly paid that rate in their owa wrong ; for if they 
were rateable they ttuift have been rateable as owners, in which 
cafe they would nor be liable to be aflefil&d by the j-ourid rate, but 
by the fquare yard. With rdpe£l to the public offices, fome psy, 
feme do.not; where the owner lets ihem to be uftd as public offi¬ 
ces he is rated to the paving tax. Thus if a lioufe be hired for 
tranfafling the bufinefs of the Secretary of State, though the houfe 
be not rateable as a private houfe, the owner rcin;rms> liable. The 
only queftion in the prefent cafe being, whether the apartmcrits in 
queftion are to be confidered as public buildings within the meau- 
i»g of the adj, we are of opinion that as they have only been ufed 
for public bufinefs, they are to be fo confidered, and that therefore 
judgment ought to be given for the Plaintiff. 

Per Curiam^ * Judgment for the Plaintiff. 


BacuJSR and Another v. J.'VRratt. 

'ROVER for “ a certificate in writing of the regiftry cf a certain 
fhip or veffel oalled the Saleniy which faid (hip or veffel had 
been regifiered by the Plaintiffs, according to the ftatute in that 
cafe made and prf)vidcd.” 

At the trial before Lord Ahaulcy Ch. J. at the Guildhall Sittings 
after lafl Hilary I'crm, it appeared that the Defendant having 
been employed as broker in the fale of the (hip Salem by the Plain¬ 
tiffs had got the certificate of regiftry in queftion into his hands, 
and refufed to deliver it at their defire to theperfon who had pur- 
chafed of them, fo as to enable him to obtain a frefli certificate of 
regiftry. To prove that fucb a certificate had been granted, an 
officer of the cuftoms was called, who produced the original 
regiftry from which the certificate vras copied. This evidence wa« 
objected to on the part of the Defendant, becaufe no notice had 
been given to the Defendant to produce the certificate of regiftry 
itfelf, without which it was infilled that the Plaintiffs could not re- 
fqrt to any fecondary evidence of the inftruraent which they fought 
to recover. I.ord Ahanley admitted the evidence, and a verdict was* 
found for. the Plaintiffs. ■ 
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A rule for a nc>7 trial was obtained on a former day, on the 
ground of the evidence having been improperly admitted, and the 
cafe of C<ywan v. Ahr^hams^ i Tfp, N. P. 50. was then cited, 
where Lord Kenyon in an adion of trover for a bill of exchange, 
refufed to admit any evidence refpe£fing the bill, notice not hav¬ 
ing been given to the Defendants to produce the bill itfelf. 

Shepherd Setjt. now ITicwed caufe. The rule adopted by Lord 
Kenytm in Cowan v. Alrabams docs not apply in the prefent cafe, 
i’or there k vvas necelTary that the bill itfelf ihould be produced, in 
order to fee whether any part of it had^bcen paid ofi’,fince the damages 
were to be cftiinated by the contents of the iitflrumenr, whereas 
here the jury need not infpedt the certificate of regiftry,* in order 
to cflirnate the damage the plaintift’s have fuflalned by the detcuf 
tjou of the certificate. Befides many bills of exchange of the fame 
purport may be drawn by the fame perfon, whereas there can be 
hut one certificate of regi/lry of the fame fldp e.vilHng at any one 
period of time, for no new certificate is granted till the old one is 
brought in. It was only necefiary to prove that fuch a certiiicate 
iuJ been granted to the Plaintiffs, and that tlic Defendurjt had 
tortioufly converted it to his own ufe. Is it to be contended that 
if trover be brought for a valuable book, no evidence can he re¬ 
ceived of the value of the book unlefs a notice has been given to 
produce the book ? And yet in the queflion of damagoE nuicii 
may depend upon the edition of the book, which will be better 
];ruveJ by pr®du<fliou of the book than by any other means. If 
the rule adopted in Cowan v. Abrabavis be extended in the way 
now contended for, no line can be drawm to prevent its being aJfo 
extended to every cafe wliere a fpecific thing is fought to be reco¬ 
vered in trover. 

Btjl Serjt. contra, * In Coxoan v. Abrahams Lord Kenyon obferved, 
that the objeition to the evidence offered was founded on a rule 
of law not to be dcfsirted from, namely, that the beft evidence 
the nature of the cafe admits of is always to be given; that 
v herever there is Written evidence, paVol evidence of its contents 
is not the bell evidence, and is therefore inadmiffibJe.” So in a 
cafe fimilar to that before Lord Kenyon^ the fame rule was laid 
down by the late Ch. J- Eyre, In the latter cafe the parties 
acquiefeed in the opinion of tire Chief Jufiice delivered at Kifi 
Prins, but it is obfcrvable that in the report of Cowans. Abrahams 
tJie point is ftated to have been moved in,the court of King's Beacb^ 
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and tlie opinion of Lord Kenyon to have been coiifirnaetl by the 
other Judges. The argument adduced from the ilippofed abfur- 
•dity of giving notice to produce a book or’other fpecific thing 
fued for in -trover, ha^ no weight whatever in this cafe ; for there 
the rule of law that of written inftruments the beft evidetice mull 
be given unlefs where a notice to produce the inftrument itfeif has 
failed of fuccefs, does not apply, books not being written inflru- 
■ments. That rule is founded on the fallibility of the human me¬ 
mory, and fo far is it OaTried, that in an indidlmenl for Healing a 
written inftrument it has been .faid to be neceflary to give notice 
to the prifoner to produce the inftrument before any evidence can 
be received of its contents. \ 7 be Court however obfervctl that 
fifth was certainly not the praAice, and intimated that it had been 
held unneceflary (<7); and Heath'], faid, that in a cafe tried before 
hmifclf at IVorccJlcr^ a nj-aa havirsg been indicted for ftealing a. $L 
note from a perfoo who did not recollcft the tenor of the ncrc% 
the indidtment charged him generally with ftcalliig a 5/. note, 
wdihout adding any further dcfcriptiou of the note, and the j-oint 
being referved for the opinion of the Judges, they held the indict- 
mept fufEcient.] 

Lord A1.VANLEY Ch. J. Without controverting the rule laid 
down by Lord Keny<ai^ I think this cal'c very diftinguilluhls from 
Co'Vi'an V. Abrahams, None of tlic arguments ufed by his Lord- 
ihip in that cafe apply to the prefent. Tiierc the heft»cvidence of 
the contents of the bill of exchange was unqueftionably to be de¬ 
rived from the prodUfftion of the bill itfelf. But the prodtuflion 
of the certiheate of regiftry coukl in this cafe Jiave anfwcred no 
puiqjofe whatever, the only queftiou being. Whether the Defen¬ 
dant wrongfully detained the ceitificate from the Plaintiffs or not? 
It feems to me therefore no violation of the rules of evidence to 
admit proof of the exi-ftence_ of the certificate, in oixler to charge 
the Defendant with a t-ortiotis converfion of that iiNiftrument. 

iirATit J. There is a material tlilference between an a<flion of 
ftjj'avipl'it on a promife contained tn an tiiftrumenr in writing and 
an artion of trover for the rhftriiiment itfclf. Iii the former 
tlie {vromife muft be proved aa laid, and confcquently can be heft 
proved by inf(x:<ftion of the iidtruincnt; in the Utter the gift 


• f 

“^4) In The King v. niichhi, t hcaUe. Qis. 
ftf.330. «•«}. 3. which w'M* sft Indi'flBKnt for 
&ei*tinj{ a hill cf fxchange, paraJ #viiicccr 


of the hill was rrrnvPS*, ihcogb no notice 
tb prcKlAi*e it h»d been gj\en either to ihe 
piii'onrr or his atjorerv. 
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1802. of the a< 9 ;ion is the tort. Undoubtedly if a party unneccfi^rily 
take upon himfelf to defcribe the inftrurnent he muft prove his 
, defciipiioa. But that is not the cafe here* In faQ: the original 

Iarratt. * , 

was produced, and that which the Defendant iufifts ought to have 
been produced was onI;f a copy. 

Rooke J. This adion is brought to recover from the Defen¬ 
dant the property in a fpecific thing; and therefore I think the 
evidence received at the trial was properly received. Where a 
■written inftrurnent is to be ufed as a medium of proof by which a 
claim to a demand arifing out of the inftrurnent is to he fupported, 
there I admit the inftrurnent itfelf muft be produced, cr notice to 
prodtice it muft have been given to the Defendant before any evi¬ 
dence of its contents can be received. But this being an adion 
of trover for the ceriificate of regiftry itfelf, I can fee no found 
rcafon why evidence fliould not be admitted of the exiftence of 
the certificate in the fame manner as evidence of a pidure or other 
fpccific thing is conftantly admitted where it is fought to he 
recovered in the fame form of adion. It is true that if a party 
take upon himfelf to defcribe the contents of the inftrurnent, he 
muft prove it as be dcfc’ibes it. In tbi? cafe it was not poflible 
for ibe Defendant to entertain a doubt what was the thing de¬ 
manded, there being but one cenificatc of reg’iftry to a fliip exlil- 
ing at any one period. The original regiftry, whicli is a kind of 
duplicate of the certificate, was produced} ami the ccrtUicate itfelf 
being in the poflefTion of the Defendant, it was in his power to 
produce it and Ihew that the PlaintilF’s evidence refpeding the 
certificate was notcorred, if that had been the cafe. 

Chambre J. .There is an eflcntial difference, as I conceive, 
between the mode of proving a very general or a very minute 
deferiplion of a written inftrurnent. The rule undoubtedly is, 
that no evidence can be received of. the contents of a written 
inftrurnent but tlie inftrurnent itfelf. ^ But in this cafe the Plaintiffs 
declared in trover for a written inftrurnent deferibiug it generally, 
and not referring to its contents, of which evidence could not have 
been recei:»ed, as' no notice had been given to the Defendant to 
produce the inftrurnent itfelf. I think therefore the evidence was 
properly admitted. 

5 


Rule difeharged. 
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PlGpT% TnOMI'SOK. 

*^HIS was an aQion of ajjumpfu tripd ac the latt affixes for 
Cambridgefiire before Mr. Judicc Crof»^ when a vcrdi^l waa 
found for the Plaintiff with <>3/, 7^. C^d. damages, fiibje£t to the 
opinion of the Court on the following cafe, 

“ By three ar£ts of Parliament of the 33 Geo^ 2, the 13 Qeo. 3, ami 
the 37 Gok 3. certain perfonfi by name, and all perlons qualified 
as the faid 3(9:8 diredf, were appointed comniiffioncrs for draining 
certain feij lands in the iHe of Kiy in the cr,unty of Cmd/ndgc^ 
Burnt Ten firft Dlfiritly and by the proviJions of the faid 
aJls the commiffioners are empowered to crciEt certain icU-gates, 
and take and receive certain tolls in the faid fen lands, and the tolls 
arc veiled in the comn^yTioners and their fucceffors. On the 231! 
"June 179^ the commiffioners let the laid tolls to the Delllndant for 
three years, who thereupon figned a certain paper to the following 
purport; 

“ ‘June 23d 179S. Now to be let the feveral tolls of Burnt Fen 
ftrji DyirllTiy with the toll-houfe, 

yune 23d 1798. “ I*do hereby acknowledge to have hired the 

“ above tolls for thcee .years by private contra( 3 :, at one hundred 
“ and fortyf VC pounds per annunty to be paid to the treafurcr of 
“ the commiffioners at his houle in Ely, by twelve equal monthly 
payments in each year, the firfl payment to begin and be made 
“ on the 24tli day of ne:ct, , as witnefs iny hand, John 
Thompfm'' 

The I'ialiiVilT was on the faid 23d yimc 179S, and flil! is trea- 
furcr to the laid commiffioners. The treafufer is the officer of 
the commiffioners appointed under the a<Sfc of Parlianunu with an 
annual falary. I'he Defendant immediateiv entered into the receipt 
of the tolls, and continued to hold and receive the fame during the 
faid three years, and during that time paid to the Plaintiff as trea- 
jurer fcycral fijins on account of the faid rent, but the fum of 
63 /. 7 r. C <■/. Hill retnains due, to recover whic:h this a^don is 
brought. Tlie declaration contains fpecial counts on the agree¬ 
ment of tlie 23d June 1798 and counts for money paid, money 
font and advanced, money had and received, and on an account, 
Rated.” 

VoL-Iir. Qjl 'Htc 


May 74{h. 


*■5'. agieti? in 
writing to 
ppy the rent 
cf certain 
toJis, which 
he hafl hired. 

to tiie ;rea- 
fureref the 
Commiffii’n- 
ers 5” held 
th.it no ac¬ 
tion for the 
tentcou'd be 

nD.iiitaiof'd 
id the tiamr 
of the trcE- 
fjrer. 



CASES IN TERM 

The queftion for tbc opinion of the Court vraA*. Whettjer Undier 
the circumftances the JPlaintiff was efititlcd to .recover ? If he w»a, 
the verdift to ftand^ if not, a verdict to be entered for the Defen¬ 
dant. 

Serjt, for thed’iaiijtiflT. The queftion i^j.Wiietbcr the 
treafurer of the cocnmhlioncrs be entitled to maintain this a£lion t 
which tnuR depend upon this,, Whether any contradl were made 
with him by the Defendant? The Plaintilif was the agent of the 
commiflioners, and the terms of agreement (igned , by the Defen¬ 
dant import, that in confideration that titc commiffioners had let 
the tolls to him, he undertook to pKy the rent to the Plaintiff, who 
was their agent. Such a confideration is fufficient to fupporc the 
promife; forif.<f. in confideratioif of fomething received from u5. 
promife to pay to C. this is a good aJUfump^t to C. If there be a con-i 
iideratloo for epffumpfit xl ceafes to be nudum pa6fum^ though 
that confideration arilc from a third perfon. GtlBepf v, Rttddeard^ 
Dy, 272, in tnaxg. Dt/bQni v. Dcnahic^. 1 PtoU, Ab* 31. If the 
perfon to whom the promife is m*de be authorifed to give a dif- 
charge it is fufficient. Tf, therefore, the Plaintiff be fuffidently 
deferibed in the agreement, he may well maiatain this aiSion. 
Now the cafe fiates, that at the tintO when the agreement was eft- 
teredi into, he was treafiirer to the comtniffipners, and that he 
continued fo when the adion was brought, and though he be not 
mentioned by any other tha& his name of office, being deferibed 
as treafurer, .yet the rule applies id (ertum eji^ quod cerium reddi 
Potejl, The promife was not made to any perfon who might be 
treafurer for the time being, for foch a promife would not be good 
inlaw, but pcrfoUally to the Plaintiff by the defer ipiion of treafu¬ 
rer, and the law wlU not intend a promife to be bad, if by any 
inference i? can be made good. Thus if a bond be given to A.^ 
B , C., and D., churchwardens and overfeers of the pariffi of 
and they go out of office^ the adioo on the bond muft be brought 
in the names of C., and averring that they were church¬ 

wardens and ©ver^emat the time wh^n the bond was given j for 
the bond would ijkA be good ih lawtmleft it. were made perftmaUy 
to them. Upon ffic fame principle if a bond be given to the 
churchwardens and overfeers of the pariffi of as the bond can 
only be good as a* perfonal obligation to thofe who at, jthe time 
when the bond w|s executed filfed the offices of chttrchwardens 
and overfeers, the few will intend that the bond was' given tq iffiofe 
' ~ ; ' . -*• ' perfons,’ 
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perfoiu, th«y malntiiti th« aition* ayerrfng tbebfelves 
no be the fiirae perfodt the Wnd was 

gineh. '■ ‘ 

Sellon Serjt. eamtrs wa« topped by the Court. 

Lord AtVANtEt Gfi; J. Is Is' not nfi^elTary to dlfcufs whether 
If ji. let land to i?., Ih cOnfideriiaon o^ which the latter prooiires 
to pay the rent to C;, his ex^tdra and a^mmiftiratbrs, C. may 
maintain an a£l‘ioti on ti^t proihife (<t). I have little doubt how¬ 
ever that the atStion might' be' i&aintaified^ and that the confide- 
ration wdokl be fufi^Hent; thongli niy brothel ieem to think 
di^erently upon this poiat. It appetsa to me diit C» would be 


(<*) TM* very pornt erode. v, rtilfl^iiefit^diereisgivitrontreSifttoa eoieng 

iiy^, 8 115. where ^e Heiij^tjliP'i the older «ikfef, all which etc colli^d I 

lorney had made a leefc by'lhdentiiia lo th* 53 j|. to337. jZ): 

Defeodant in bis own oanie. renderitia tent'- aSti»i>«rKi» r. jPe*/h, *. JS H. 

uf ibe Plamtiff, whom thi? Pefeodsat ^ * ijv. eioi i 3*#. Sir r, S^\ 
oeoented to pay j die W SSe-S C jtBdSir^r.Jtfeir/.toe.t.C. tfcefw^ 

have been ad|o«rBcd after wrgeffleat withfeeihiiile be«» very felly confidered epS 
out any dectfioo. it is faid by | Very Iblemaiy decided. There the fetherbl' 

in Gilhy V Ctphjf, 139. that when • the ^laintlff'V wife' feilcd of a wood. 


whieh he intended to fen toreife forune* 
<W yohegerehifelrea. the PefeRdent betag 
jtn eoafidemtipB thei he would fof* 

b«^t l«r It proas^ to p*y hi» deughfer^ 
the wifci eqood^'% whlob .the 

a^ebl brOagh<,i^,»od it ■'w« held thit 
.'tiW Pi*tiitifF«iSghr,^:jn*{nteFB,the edtoa. 
, W,hicih' d,^.fio«Ltwr-i|t#iia^ ia tji^^ JEwh*. 
,4««-el^wber. In that cefei, ihideed. feipe 
ai^fe wee. feld «|ioB,.^,tlie nearnofe bl;' reht. 


deed it made tmttr farttt a Aranger Ikall hot 
take advantage of a covenant nlde for hie 
benefit, but Where it is not made 
he may, whether the deed be indented 05 . 
not i for this he cites Ct'oktf v. Chiid» Hil 
and 25 Cor. 2. ;jS..iZ. which wal nn et^ 
tioQ on a charter'party, indented. in jthefe 
terms. ** thia indented cherter«pfuritj' wife - 
nefleth, that A/WAyj mafler and jj^aiftioWnef 

of the fliip. with theconftniofChefer. th*:: njion me nearer,,, oF rele. 

other part-owner, hath let the folp to li***#*? h«tiweeWth<fW^rin^‘*Si^ t^hei 

on fuch a voyage;-* and CiiiJ covenanted' ba, 

wuh Bindlty eernee with Ceptw lo ■i*jr*3ob/.-''' ,. ) . .*.• 

and It was.hrfd tbtt Cvedrr.might;4nafatsdn 
the a£l>on. lord <tlfo^ it^feberv, 

Ij, Cerik'^j,' held’that one |>ar^ to a^^eed 
couid not cateoant with ahethev who Whs no 
party, but mere #a^« to jt. . So where 

a bin .wesfthl^ in ihit «.n«^ j- ^ivrd a„.,o ^ 

of A, to theend <3. egnally to bd | prodacrd in cvMeZ 

' I^O-JO »h« ufe; i ■ Was a ,i?i^/,.wbere. 

of J?. and C., * it,was reioived that .and *— <- '» . . “ 


§r cafe bat fioce'occurred ip which i^t 
mafondoe* not epply. 

Cwwp. ..the’lPlaiiat^j dotUtod againfll 
the p|fe«dMt^ reflor of uppn an inSru.- 
toent lit writing, dated,£s^e. whereby the Pe- 
fehd«ht|trmi^drio FUirntJ^m retain htm at 
Cura te till; and to eJ Jow him 50 /. ptr 
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tnight each foe for aofi' ^dto v.'^Wr- 
aSim^afii enor, Pr/*.' 
. 33. .Hut where a bond.was ma,de .tp'vd;, for 
the benefit of B„ it was adj[ttdg«d ihejetter 
ooifld-« 4 fher foe upon it norVe^jafs'it, he 
"ot,’.ht!M!«^per^ to lbs ho!nd».-&jStpit.'Wkfkf 
Mlum zjif/i. ,113:^, ...,- 5 Viih. 
rerpew to the ri^t cf « third perfoti to foe 
opus a pawil projuife made to aaothef for 


'4# ^h« p^ndantnowfoated die Fietniij^hu 
curate, and promtfed to jillpiaF bitn 
«afinii«, %)pon this evidence the .Plaintift' 
was^'.nltSBV 'argowofit, held t'bitl'tit4''.to re- 
foydeUguM .the Pe-i|md'if|»‘t*.\; ^M^ank- 
M>gtde.^v,J!yent p..loi. in 

taHi. '‘JS^kr *< lfoue per~ 

fpp .makes, a jMroti^fe to^'npther for ' the he. 
nefit of m third, that.third may main tain an 
allien tipoS it.” 
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I5C CASES IN EASTER TERM 

1802. on 1 y a truftcc for A ,, who luight for fome rcafon be defirous that the 

nioney {hoii!d be paid into the hands of In cafe of marriage it is 
liioMi-sof nccefiiiry to m«ke contratls in this manner, and the perfonal 

adioii is given to the truflee for the benefit of the fans cmcrt. Bui, 
in the profent cafe the agreement is, that in confideration that the 
commiffioners have let the toils to the Defendant he will pay to their 
treaf'urer. Now it is faid that this amounts to a proraife to pay to the 
peribn who was tiie treafnrer at that time; burl am clear that fuch 
was not the meaning of the inftrument, and that if the Defendant 
had l>ccn removed from bis oince it would have been a payment 
wliich would not have availed tUe Defendant if he had perfifted to 
account with the prefent Plaintiiii The nianifefl; intention of the 
•• agreement was, that the Defendant fhould pay the money to any p^r- 
fou whom the commilJioncrs fnonld dlmofe to make their trealurer 
for tlie time being; but by law a debt is not fp aflignablc (ij). 

Hf.Ath J. I am of the fame opinion. It appears to me ihar 
the appointment to pay to the treafurer was •meant for the benefit 
of the commiffioners, and they alone can fufiain the a£lion. 

, Rooke J. I think the contradt was made with the commif¬ 
fioners. 

Chambre J. ,The contiad is to pay to the commiffioners 
through the medium of tiieir oflicer. 

judgme'nt for the Defendant. 


(h) Jn Penmr y. Mean, i Bi, i26g. tfie 
alTigrter of a rt/pcr.dtMia isond made to One 
Cvx, Wfitli an indoifemcnt by the oblijjf'r 
dotlaiirg ihft he would pay ;t to aiity ai'- 


Biit in that cafe ihe of adllon upon thf 
a§iiDtp/ii n'-'ver could accrue w mote than 
o»e per/on, w'a the peribn who &ouM be th'^ 
alf>gneetfC«.v; whereat tee a'liuement in the 


lipnceof Cax, was held entitled to recover i prirnipaleafe prc!'eff > to give I' B (/iinc fight 
sgaioil the obligor of the tend in eJIjiimpfil J of adtioo to a faccellion of ttralntc-a. 


A&y J4'h. 


t-ooK and Another ct. Batciiellok. 


If delamn- 
tory words be 
fpolceti of 
two partners 
refpeiting 
their trade, 
they may 
maintaina 
joint aflion 
forthtflan- 
der, averring 
fpectal da-,, 
aaage. 


tr ms was an adion on the cafo for defamation brought by two 
perfons whowerexo-partners in trade. The (Icclaratiou after 
flatingihat the Plaintiffs carried on trade in partnerffiip as wpol- 
ftaplers, and as fuch hid conduded. themfelves with houefty and 
made great profit, alleged that as co-partners they had bought a 
quantity of wool, to be weighed by themfelves and paid for ac¬ 
cording to weight, which they weighed fairly, but that the De- 

j; 7 fondant 
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faid 

wei^t:'ccmccaltd ,onder;«hc;;;bii^;;.,^^gfc ^^^^'■iw^'"^fir9X' 
comm vary% ^ «cpr<^pii4;^d ^ 4p«^dc?n iki^wduded witli * 


IN 


htd in wnfo- 


an a^me^-tj^t::'%et^l'i^^ 

>queace''«^ tb«..%6«kifl;|*^'i]^'^d^.'fft^;f4i^^].^,|^;^^^ 

•dealing i«ithth«-Kaisdli;/'''^ ,>fe 

id emumr' and j«ifider’'ldxw@^..,; 

i5^%.Serjt. in tfjis aaipn 

cnuld ■• not. be. tnalmail^;,A1-«bpugh' it 
nii|Iit be-faid bad 


■t^. 


tbe auion as 


accrued to*tben:t in tJbi^i; nad«i t]N^ 

'CQ*parmeln j ,yet'<»n .jinlW^d^'that' m -tbe ‘ words, 

were fyofcen pf^bem 5n;t.b^..^^cade,;^tb«y'r^p’«^idd&4^^ 
fclyes, andtbe fpocial :4ab^i;d,ncad^^ '' 

Sti/m Serjt.'waftfroc^»0^;#p 

tion, but'’’’ ‘■'' '• ' <:r '■ 

Tbe€owft worc.-(pf p.ptnlpn't|»'i^. :t^'.^^'-,Wa'8 wetll^oagbc 'by. 


(r. ;|efern¥d ■ to, ,|, ^iSmifar' 


the two Plaintiffs, and 
cafe, of Jmuar^ and;" ,'in ’.^ddefi''' .'dbei.ime.-poini! 

was brought, befor# :<PS^,^i!i^;'b4dc,^ .When; ,.itbe,:,^5od 

was held.wbc'inainiaiaabie.'■■''>'v;,,'' ;(,,'v.,,.; -r''' ' ’■■■' '•*■ ., 

^tbt^ ibr tire naintii^;(d). 


{ 4 »)WHh wfpwft «a fimwtd f ,«,{!**, i'edi'- 

iieiog faed.^ffiBUf ■iof, 4 >Sadte _ , V"'‘'''''' 


Rex Vi Jtf/ff Z4tb* 

JSj^ Rule wai (Stained n forih^ dtt^ aiide an Amle for an 

attaPbinem which ilToed ih© IbtiriJfftjf Lottdm in 

a eailfe pf W^m'.y'*. -’ife. Defeffd^^ in the original 

«^tiPli:'fea^n^',bi^»';^l^^efted’i«;tbp;l^dli4png^■■^^ nn-.a .writ^ 
ntihirni^e'tliie'4;r^,iy^n,pf:jy'i^^ bnnds - obuiMaon 

•pf tbm dJidSirs •fdiapl'.^^^iidftd.t^ cofts,, ■: ■ On ttfe ,^th' 

of . ucItommi 

Wii,cPin^i^;wiib:t\'dii,;^fe 'i3rii'':A^pm^erJbt^.ruied^tlie ffierlff to 

,A; ,;'■„ n.,- . lh«rilF«tiul 

an^'^ tlia aMccblMWt•«««. 

Vtac. .Bl. Rr bring 



1802. Wing in ihc body, ^^ci» tttld^Xpifed on the 17th, ; a®4* this not 
' R^x‘~ being complied with, a rule wa$ obtained for an attachment upon 
P rT’<mc. ^9^b, but at the d^#re of the ilheti^^^ officer the attachment 

was not then fueef o^t, nor was it fued out and ferved on the 
flier iff until the 9ffi of foUdwing; .' ’ > 

Shepherd Serjt. io^fu|>pOff Of thh’ rule"now contended that the 
Plaintiff by delaying to foe out the attachment for fo Tong a time, 
and by “giving credit to the officer bad difeharged the ffieriE Be 
cited The King v. Tbt Sheri^ Svrryi, 7 T0 R^ . 4S^0 where the 
flieriff having returned ro^wx on the 30th of yanmr^^ and 
the Plaintiff delayed to .rule hiih tb bring in the body until Mkhaci-^ 
mas Term following, vyhwi both the hail were infolvent and the 
Defendant had ahfeondedi, it was held that the fheriff wras dif- 
'charged.' 

Beft Serjt, eonhra urged’' that the attachment, though in point 
of form a proceeding againff the ffieriff, was in fa€t a proceeding 
againft the officer from whom the flieriff always takes fecurtty. 
That the cafe cited was diftinguifhable from this, fince the Plain¬ 
tiff there had ncgle«3;ed to give the flieriff proper notice to bring 
in the body of the {defendant,. whereas in this cafe the flieriff, 
after having been regularly truledv for that purpofcj had negleiled 
to do his duty. That as the flieriff^s had omitted to take 

a hail-bond upon the arrefl, the Plaintiff was; deprived of any 
afltion againft the bail, and the (hcriff .ought to be anfwcrable for 
the negledl gf his officer: arid that ntifefs the attachment was fuf- 
fered to ifluc againft the. Iheriff , the Plaintiff would be without 
> remedy, for no a^fliion could brought agalnff the fur<dlc8 of the 

officer except in the name of the ffieriff*’and no fuch action could 
be raa'intained juulcfr the flieriff were damnified by being obliged 
to pay,the, money iftider.tbe attachment.. He therefore prop.ofed 
that the fheriff ffiould pay the money ia,nd bring an adltion againft 
the furctics. of the officer, a^d that the -|?lain^ ihould indetphify 
the ffieriff againft the bopfequtmcps.' . , 

The Court were of ^pinion that thclPlaintiff hjid difeh^ed the 
fheriff, and that the ftlachment therefore muff be fet afide* 
the lame time they bbfrfved, that if there were any covenacit on 
the part of thc Turetfe, that the offitser fliould account for: all 
monies received, or ai|y other matter of which the plaintiff could 
take advantage by fuirp in the (heriff^s nam^ he ought to be at 
liberty fo to dp on givpg the flieriff an indemniiy^^ 

Accordingly the rule was made abfolute on thole terdhu ■ 



IN THEvrORTY-^ECX^ro yj^AR HI. 


^S% 


Orton VkKsrioHT. 


Maj 34 t 1 i. 


/-pHIS was an application to ifrt afidc a judgment entered up, ,on 
a war.rant of attorney for feeuring ,an »nnuity. 

The mtteorUl.ftated ao indfiOto|‘e, made Thomas ^ight 

of the jlirft pajt» F&rd of the feeond part, and fVelies Orton 

of the third “pact, and after Specifying the greateft part of the deed, 
further ftated that it contained a declaration i^tid agreement that the 
judgment to be, entered up ihould be only a Cpllatcratfeewrity for 
the annuity, and that no eKecutlop fhouid be idued thereon ** until 
default in payment thereof by the time and,in t^e manner ther^iii 
mentioned.** The raemoaial further ftated a bond given by Tim- 
mas Knight, prkicipah^«.and Ford as furety, and lilcewife 

a warrant of attorney to confefeJudgment agalafl: Thomas Knight 
and Foref; and then proceeded thus; “And which faid 

indenture was executed by the faid Thomas Knight (omitting the 
name of Jofiph Ford) zxsA WtIks in the prefonce of Mtcbard 

Brewer of, ^c. and George Jiargrave of and the^ftdd bond 
and warrant of attorney * were alfo feverally executed ^^y the laid 
Thomas Knight and refpe^ivdy* in the pre of 

the faid Ricbard BrewetmA George jTargrave, vrhp were accord¬ 
ingly the fubfetibing wiineflh® to tbc ex^^ of tW ^ faid 
fcveral inftroments reTpe^Jivelyi*’ The'indenture itSplf'contained 
a provifo that excctition ftipuld no| be ifTued upon the judgment 
until 21 days default after the days of payment, ■ 

Be^ Serjt. (among other things) dhjeCted .that although the me¬ 
morial ftated the ihdetitiire: tO have been made by three perfons, 
vi^-. Knigbty Wordy and Or/off, yet that it dldmot fpec’ify who the 
wltneftes were, in whofe preSence Ford executed that inftrument; 
and he Hart v, Love{aeey .6 2“*^ R* 47I* where the memorial 
of an, annuity, which ftated thafr .the Several Tccuiities were exe¬ 
cuted in the pM^nce of jD» and M. “ or one of them/* 
was held b^ for the uhceitainty with which the witn^eS were 
dercrtbed 4 ■' ; 

Shepherd Inftfted that it is pot neceftafy to ftate 

fpecifically thc witnefte® in whpfe prefence each of the parties ex- 
<xtite(h i>ut that all the information is conveyed which the a£t: 
requires If the n£iteixibn;ti Rate all the perfons who Were fubfenbing 

. lO"' wdtneftes 


If il»p memo- 
ri4l of ail ais> 
fiojiy deed 
between /#, 
£. and C.. 
afier defer: b- 
log the par* 
tie* to the 
deed and the 
rontenis, 
lisle liiat it 
wat eACcuik'd 
by A and C. 
in the pre- 
fente of E, 
and JF,, it 
will be no 
oi-j-aino 
that B, aifb 
executed Ic 
in the pre> 
fence of the 
fame pariie'. 
For it 19 fuf~ 
ftcirnr if the 
ro'e mortal 
Hate al! ibe 
fubferibiog 
witneRes 
without fpr •. 
cifying what 
lignaturea 
they refpei:* 
tiveiy nttea* 
ed. 

I f the me • 
.moTtal only 
ftate the time 
at whifch CJL-> 
ecotioo may 
be fued put 
by word* of 
reference to 
the deed, it 
i* fatal. 
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wStnefles to the 4«ed8r «ha* 
in tfewcafe bat the ttw perfdiwll^^^ w 

rial, aod that it memorial 

had ftated gencndlf llwt thcf:#«^lh^j;fttW5wJ^ , 

the Court vrereof opiiji^ia 
whoaitcadd the inftrii(®cnt w«|e fpe® 
hadheen complied-J; 

then objedpd th^ Ihe tiaie #t war to he 

ilTued upon the judgment was not lufficleodf Ra^ ajpon 
morial, the agreement for this pttr|H>fc Wing o% bywords 
of reference to the deed : for ^tch he died Omm^kam y. Mae-> 
ima/r, vol, 3, p. 598. ,. . 

And. ibinking this objedtion JEatal, saadc the rule ab» 

fohitefiMr^tdngafidc the judgment. ♦ •' 


(«) fl« it feems wfcett the Tene wit- their neiM* 41^ wlte^n to Me. Van SnuOa 
ueflee jiiRofi fiwerel ieftremenu. it»«! aoc r, i^ 4 UKi» 'MUp voL 1. p. 451. 
ite fiifficiettt if the KCAOtis} oitip awMicios 


»6th. Sir tiad Another d. M^rnTji?oAtE. 


T’he ^Riitof 
«f en on. 
unity having 
agreed with 
the grantra 
to redeem* 
drew e bill of 
wx'chtflge for 
5000/. At 

which the 
gnnxof dif. 
cottfited itt 
the fed lowing 
iMnner.t he 

lookAoSjA 
£u 8 A a« 
the amount 
«f the pnr- 
chefe'money 
end auears, 
advanced 
166/. ijr. 

4 /. to the 
grantor in 
cafli, and 
took 750/. 
atinttreftfor , 
three years 
opoaeooo/. 
—HeMthat 
<he tranftc- 
(ioBina aru* 
tio«i. 


D BBt* oiil bp^. 1[%e Defendant, after cradiig oyer of tlie 
bond .pida^d non ^ and ferer^ fpltclai pleas of ufury. 
‘liic CaUfe ^8 tried befoix: ^ord at the l^ejmmfler 

SStiings after laft ^cb^elmon Term, yrhen the jury found a verdidl 
for the !flain|!fis,^ftibj^ to dbe t^lnioU of the Coaftatpoh a fpeeb! 
_ d!ife.i .it' ■ie''fadie’'tli|ii believed'thi 

Sir C$a^6i did"'not riihsk'’that •he was AQ:iii^ ebntrary to 

law.'"-" ■''' ■ ’■ ■' ti' ..'V-; , v • 

The miferiai;fd& If tie caie #^e as follow ;^ii .rf/r// iy|^ 
Colond ^Tootf fbd glinted to tlm Baintiff Sir ChoAuMutft) 

and Jfirery IDeuif (ft:nce'deceaft:d)re^^ fhte amount dPfttof* 

in confideration of paid l^ the 

which annukiea r|deetoa^ p^dient tlm ottginal e^ 
fideratibn-money, and ^ib arrtony dbfis, charges, tinf ea^edtos* 
iay«/$e 1793, regdiarly pald^'@Dtond 

ftood applied to flibtift’Siry ^^ the fald 

Beurjf Deano to negot^to i bifl |n otifer to redeem tb^ ^d a^ 
niwde#* and on the a#ft typa the 


» 




IN THE FORTY-SECOND YEAR OF GEORGE llh 

Marjb^ in conjiequence of a letter, from the ffenry JDeattff^ 
met Colonel^ at the houfe of Be^mm Ma^iiadale anti 
tvafd Bitcb in St, yatmi'^^fireet^ Wtjlmintler^ when a hill of es;- 
change, "which Colond /Tetf^, brought with him to the meeting, 
was produced hy him, and Sir Cartes Marjb Agreed to difcount ifi 
which i»ll of eSGchange was as follows 

** Sirs, ' ' . ' ^ Sti^dotty yufie 2t^ 1794. 

“ At three years after date pleafc to pay Sir Cbartes Mar^by 
Henry Deane tlq, and Company, or order, the fum of five thou- 
fand pounds, value received hy 

Your humhlc fcrvanrt, 

£. 5000. (Signed) Robert Wood, 

'To Vie^^. Benjamin Martindaky 

• and Company. ' Accepted, M. & F.’* 

The 5000/. was made up as follows: 

Purchafe of the annuities - - “ 3>500 o o 

Half a year’s annuity due - - - a^o **0 o 

For redeeming the annuity without notice accord¬ 
ing to the condition of the deed - - 250 o o 

Two months’annuity due - - - 8j 6 S 

Paid by Sir C&ar/rj ild'dr/S to.Cdlonel In Calh 116 13 4 


4,250 o o 

For difcount for tfiree years on 5000/. 750 o o 


' JOOO o . o 
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MARTiN. 
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At this meeting of the aift of yune 1792 Sir Charles Mar/hy . 
having the blH of exchange, defired that he might have a bond in 
the place of it, thinking that a better fecurity ; and accordingly a 
bond was prepared and given infiead of* the bill of exchange, 
whitdi, together with the annuity deeds, was’delivered up by Sir 
Charles Mar^o for the .bond. The bond was a joint bond by 
Colonel Woody- Benjamn Martindaky and Edward Fitch , for 
ao,cooi?., conditioned 10*^6 void on payment of 5000 /. on the 
sjft of 1795, ” without any^tercft for the fame, and with¬ 
out any dcduiilion. or abatement whatever.” .Sir Charles Marjb 
had no attorney ch" folidfor or man of rhe?profeJTion prefent on 
his behalf. In 1795, Colonel being then abroad,, it 

was a^eed by the PlsintitF to s^ept the bond mentioned in the 
(which was a joint and fevcrsi hood) from Betijadiln 
, Vox.. HI. S f Martindaky 
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CASES IN EASTER TERM 

i Scyivi MarihtdaU, Edward EitcJ!;^ md<h«iJ^&hn 6 iLM ^oba Mwthdit^^ia. 
jJJTT^ of firR ixientjon^d bofid of the aift of tyg2\ 

WaTtjk. The queftioti for the Gphiion of the Coart Was, Whether the 
BAi%. verdict ought to ftand ? if not, a nonfuit to be entered^ . ■ 

Onflow Serjt. for the Plaiotiff#, ihk cafe thefi Was no tor- 
Tupt agreement within th* meaning of the ftatute of jdm^t for it 
was either a coiijuion tj^nfadibn iof discount within the protet£ 3 ;ion 
of the law, or a -purchafe of an annuity upon terms, ijfti The 
fum of 75Q/., ,wlHfch was dedudled for difeount, amounts to no 
more than legal inlereft upon 5000/. for three years ; and rKough 
it were taken in advance; yet that is the ordinary mode of dif- 
c6unt praaifed by the Bank q£ Englh^ i and if the bill in this cafe 
had been of a fhprter date, no doubt could have been eittertained 
upon the fubjedl. But the mere length of time cannot make any 
difference in the cafe, the agreement was not corrupt and in¬ 
tended as a cover for taking more than 5/. per cent.-, for many. 

courfe of trade are drawn both from India and Africa 
of a date nearly if not quite as long* and yet the difeount of fuch 
bills has never been deemed ufurlous. In the cafe of Sir B. Ham¬ 
mett V. Teg^ ante, vol. i. p. 151. it is faid by E^re Cb, J. that 
“ where a party on a con trad for a loaj^ intentioBally takes more 
than 5 /. per cegt. per ammmks forbearance of that loan he isguilty 
of ufury, but that whether more than 5 I per cent, is intentionally 
talpen upon any contra^ fbr fuch forbearance is a mere queftion 
of fa£l for the conf deration of a jury, and muft always be collected 
from the whole of the tranfa^ion a« it paffes ,between die parties.” 
Now the jury in the prefent cafe have exprefsly negatived any 
intention on the part of the ElaintifiT to aft corruptly; and indeed 
it appears from the cafe that the note was difeounted for the ac¬ 
commodation of Colonel Wood, . adly. The tranfaaion does not 
amount either to a Itan or fodbearanoc of money, but merely to a 
purchafe of an annufty upon terms. Coiood Wood might have had 
a right to redeem the annuity upon paynjent of a certain film in 
ready money ; but as he made no oSer of that Jtind, he muft be con- 
fidered in the fame flight as any other purchafer of an annuity, 
from whotn the veadhr may require fiich terms as he thinks pro¬ 
per without incurriol the guik of ufury. In the cafe of leowtfa 
V. Barflow^ i the IMainti^declared that in itmniideratioa 

that he had delivered |t6ihe Defendant hammered ©vm- money in 
number and tail to tlfe mnottnit of 300Z the Defendant prdthifed 

at the end of dghi i|ooths to pay i.W raifled tnoue^ 

together with 4 h fenr interefe or eonfideratlon for every too 4 



IN THE TOitTt-SEGQNJ> mAR OF ORORGE lit. 

6 t the £>M hammered/ftiohey i aiidahe Goart were ef epinioo that 
there -^as !«»?«*, and that wlthtJtiti a loan there chtild he tah 
nfury; and k was laid th^ if , a tnaft have great doeafiooi for 
-guineas, and can make a great, advantage, of thCEti, and'for ^ia 
f)urpofe give another, money bejlpnd thek vafoe, this la no nfury. 
So in thia cafe, if there was no loan^ theHaranfa^lion cannot amount 
to ufury, though more was given for thh annuity than' it was 
really worth, . 

Bayley Serjt. cotUr^. Although it be lawful upon the tlifeount 
of a bill ofiiexchange tp.take intereft upon the whole amount of the 

bill at the time when the money k advanced, yet thut prailice 

. , • • • . . 

muft be confidered as an exception tO the general rule of law> 
and muft'bc confined to tratifadiOns upon bills in the ordinary 
oourfe of trade. It has not been found by the jury, that this bill, 
which is for three years, Was difeounr^d according to the uTage 
of trade; and it is too much to infer that becaufe bills in the or* 
dinary courfe of* trade'may lawfully be diftonnted in the ittan-* 
net above ftated, a bill for any period of time may be difeounted 
in the fame manner j finee the confequencea of fuch a do£irine 
would defeat the provifibns of the ftatute, Suppofe a hill for 
io,poo/. at ten years to be difeounted in this manner, the intereft 
for that period wcJiild amount to 5000 L confequendy the lender 
would advance bat jooq A; and at the end of ten years would 
receive double that film j. and if the bill, tnfiead of being drawn 
for ten years were drawn for twenty, the intereft would amount to 
the whole fuin of 10,000 and theiend^ kould have nothing to 
advance, tliough he would be entitled to xo,ooo/. at the end of 
the time. It is true that the receipt of intereft'before it beedmes 
due without any previous agreetnent to that efte£t does not 
amount to iifury. Hawk, f.14. ed. 3. Biit if 

the agreement be that the lender thall dedutft the intereft at the 
time when the money is advanced, the funj really forborn is not 
the whole fum ineationed in the bill, and therefore it is ufury, 
Marnet n. Wtirledg-e^ Hoiy, 41, I'W®. 30. S. C. Cfa, Jac. 25.8^0. - 
Mear^ .644. S. ,C* JDaltonS cafe/ Noy, 171. adly, It is efen- ’ 
tended that this w^'a mere re^Ui^feife of the annuity upon terms. 
It ills true that ^\t iSharies Maifjb 'waH .not bound to agree to the 
redemption of the anhukf unlofs ready money were paid, but it 
appears <by. the cafe that he tiltd agit* to the re-purchafet that the 
tem^,of: if?^BmpttOh a *ot4,6$3 /, 16 $>.■ 8 Sf/ and' that Sir 

€bt^kt in awheyi, making together 
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1802. the fum cf 4,250 /. This is alUh^t was advanced no Colonel Wood^ 

'm 7 ^^ and yet intcreft was taken upon 5:000/. The Aim of 4250/, bc- 

MaiTtin- came a debt due to Sir and the taking 7fo/* for 

»AtE. tjjg forbearance of 5|iat fam^was uAihou& .With relj^ea: to the 
intcreft, if a perfon by ;mif^kn receive more than 5 4 ;&er cent, it will 
not amount to ufiiry j buf if he agree to receiye more than that rate 
of intereft the rcfervation will be illegal, and will vitiate the fecu- 
rity, though be may not be aware that he is contmvening the Aatute. 

Cuff adv. vult. 

The opinion of the Court, was this day delivered by » 

. Lord Alvanley Ch. J. The queftion in this cafe arifes on 
the validity of the Arft bond t in lieu of . which the fecond bond 
was given (n). It U contended on the part of the Plaintiff, that the 
tranlaaion as it appears upon the cafe, is neither more or lefs than 
the purchafe of an annuity, and not in the nature of a loan or 
fum taken for the forbearance of money due: and if that could be 
made out the Plaintiff' would be entitled* to recover. It is alfo 
Contended, that at ail events the negotiation of the bill of exchange 
was a t ran faction intfae ufual mode, in which all perfons poflefled 
of bills of exchange have been permitted to difeount them; in 
which cafes the intereft is always deduiled from the money ad» 
vanced.' It certainly has been determined that fuch, a tranfadion 
un a bill of exchange in the way of trade, for the accommodation 
of the party deffrons of raifing mpnejf Is not ufurious, though 
more than five per cenL be taken upon the money a«a:ually ad¬ 
vanced. In fuch cafes the additional fum feems tp have been 
conAdered in the naturc .of a cotnpenfation for the trouble to which 
the lender is expo&d: and unlefs that indulgence were allowed, 
it might not be worth while for any mercharrt to difeount a bill. 
If, therefore, nothing more has been done in this cafe than what 
always has been done by way of accommodation among.merchantf, 
the tranfaQion was not ufuripus; but the rule muff be conffued 
ftriAly to that fort of tranfa^ion ; for if difeount be taken upon 
an advance of morwy without the negptiation of a bill of epechange 
it will amount to «|fury, as appears dearly frpm the edes which 
were cited in the argument* /, We muff: therefore confidet what 

) I'he latter li®nd be^g 3 faVlirturiba fecurftie, were infeSed fcy tbo lfl£rtnltf«« lof 
for the firft bond, which bond Was giv«ri the former. Cuthbiti v, Hajf^, 8 T. 390 . 
by way of fubftittttion for fhe 1 >iU on which fi.Mt If the latt«r freurities had ibeea glveo to 
the ttfury arofe, and the whole tranfadion an iitdorleo-of the bill withost notke of the 
being between the originafparties, the latter ufurjr/tt would have itees oi|thxwi£;» JM, 

3 


was 
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•'nritbaa tha Hatute of whether the paii^the dme hAin. 
that he were a€ii»jg cowte to the jftati^e or not. An 4 thoi^h 
the jiirf ^ve’^hd that Sir that he 

waa a^ihg^dontraiy to law, there is hothing in that Sadiiiif to 
prevent ’ui froth eacainining the trasiadloii and dectating it to he 
corrupt 0 it appear to ns tn he fo in point of law, without fending 
•the cafe back to a jury to find tthe corruption. It was however 
eontended, that>the tranil^ion.was to alt intents a purchafe of an 
aunuity.i ai^d this certainly was the ^hgeft groimd whiOh the 
^Plaintiff could take, for it has heeu detednined in all the 
'Ales.upon the fuhjedi, that a purchafe of an annuity, however 
exorbitant the lerixfs may be, can never amount to ufury. But if 
'the trafdk&ion rdj^efliog thb'annuity be only a cover for the ad- 
vvancement of money by way of loan, it will notcxeoqpt the lender 
from .the penalty of the ilatute, or prevent the fecuridcs from being 
void. Then Is this tranfa(S;ion the purchafe of an annuity or ts it 
not ? I ad mit that if the annuity, had .been irredeemable, the Plajbs- 
tiff would have had a right tb fay that he would not fell it iindCr 
.5000/* But here Colonet was .entitled to Vede^. the an- 
linity on.paymoht of .the.levera! fams (bated in the cafe, amounting 
to 408 $L fid* It was then propoied that Sir CbarletMatjb 

ihould advance 166/. <1^ x. 44/. making with the purefaale money 
of the annuity 4aj’0/., and<itha^ he fliotild difeount a bdl of 500O/. 
at thtee years. What is this but fs^rbeoHug fee* three yeslirs to mke 
'the funi of 4250 /;, for which forbearaiK^e he Wasto ret^lve intereft 
‘onjooo/.? The jury wt^e tmpndlbd with a notion that a bill 
at three years was fuch a biil as tio' reputable man would dhcount; 
though it was laid lhatfome £.(tjt bills of two years* date had 
'been .difcouaied« Indeed Lord Chief Juftiee Eyre Teems to have 
thought that the lcngth of the di|te of a bill was fufficient to afibrd 
a pttfumption that the dircount was lntebded as a cover for a loan. 

And if ^e coqilidjei''ihe effe^ of difcputttiiig bills at very longdates, 

•the ftrength of this pj^fumptibn will manifeft j for if the pra<^ee 
be carried to a great length, the. ipw?*^ will annihilate the prin¬ 
cipal. I think therefore, that the thfeount cf fuch a biH as this, 
not coupf^ with fitknbGAan tlje annuity, would 

ihave been almoilt fu^t^ient to have. afTorded a .prefoipptloit tf 
Voi,* HI. Tt ufury; 


thf^<(ii'^^etween-the parries., _^l;ft8ted to the jury 
jfa'man agree more than rive‘/^rm/. fbrthefoirhear- 

of money, riie law di^^lares that fuch an agreernem is Corrupt 
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CASES IN EA3TEK TERM 

* 

ufurjr; but coupled as it is with the redemption of this aapuity, 
it is impoffiWe to wtnlc fo hard as not to fee what the real ^anf- 
a£Hon is. Then why was not the bond^ given in the fir ft inftance 
inftead of the bill of exchange ? The reafon is obvious: the 750/. 
which was taken as int^reft was not then due; but by drawing a 
bill of exchange at three years for 5000/. for the purpofe of being 
difeounted, and adding the intereft upon that bill to the 4250/ , a 
capital fura' of 5000 /. to be paid in three years was created, for 
which Aim the bbnd could not have been given in the firft iiiftance. 
Some old cafes have been cited to (hew the opinion of lawyers 
upon uftiry before the ftatute of ^ane* The cafe of Barnes v. 
Wurledge^ Noy^ 41. varioufly as it is reported in that bopk, and in 
Cro. Jac, a5. Tel'oertmy 31. and Moor^ 644. in refpe^ of the opi¬ 
nions of the particular Judges, feems to ihew that fo early as th^ 
time of the Firft, and before the prefent ftatute of ufury, it 

was coaftdered that if it were agreed tb^t part of the principal 
ftiould be retained at the time of the loan, or be paid before the 
expiration of the year, it would be ufury, becaufe the borrower 
would not have the ufo of the Aim upon which the intereft was 
taken for the whole year. And the exprefiion of Popham J. in 
Dalton^ cafe, iVoy, 171. is to the fairie efieft. There is alfo a cafe 
of Symonds v. Cockeriltf Noy, 151. which* is extremely applicable 
to the fecond point of this cafe. There a queflion having arifen 
whether a deed fecuHng a rent charge were void for ufury, the 
Court agreed that ** if the original contract was for to have a rent 
charge, that is not ufury, but a good bargain and pennyworth; but 
if the party had come for to borrow the money, and then fuch a 
bargain had enfued by focurity, then that is ufury,” Let us fee 
then whether the ddiirine laid down in Barnes v. Warledge and 
l^alton% cafe has been relaxed by modern decifions. In Majfa v, 
Dauliftg^ a Str. 1343. it was contended that a note for 200/. at 
three months, given upon the advance of 197 /., and another note 
for 200 1 . taken at the end of the three'thbnths upon the advance 
of 3 /. for thofe thr^ months, was not«Airy, it being inflfted that 
it was an abfolufc purchafe of the notes: but Cb. J. held, 
and the jury found, that it was not a purchafe but a loan, and con- 
fequenty ufurious. ; In Richards v. Broivny Q/wp* 770. the tranf* 
adtion in form was the purchafe of an annuity, but it appearing 
that in fubftarice it was a loan under colour of an annuity, the 
Court held it withtn the ftatute of ufury. In Lowe v. fVal/er, 

8 DaugL 
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740., Lord jTiys what ia very applic^le to the 

prefent cafe, ” No fliift wUI enabie a raan to ta^ raewe thao, legal 
ihtcreft upon a loin : therefore; the only qne^ipa in all thefe^cafes 
is, What 18 the real fubftaoce of the tcanfa(aion ? nor, What ia the 
colour and form i This is one of the l^ongeft cafes of the fort I 
ever knew Ihigated ; it is iinpoflible to wink fo hard as not tp fee 
that there was no idea between the parties of any thing but a loan 
of money.” ft is true that tlic cafes of jluricd v.^bomas^ a X* /?• 
52. and Sir B, Hammett v. Tt’a^ in this Court, have cotnpletely 
edabliflied that in the difeount of bills a banker , may take more 
than 5 per cent, if the excefs be* only rjaken to defray the expences 
of remittance, provided fuch excefs be Teafopable,. and that it,be 
not a cover for ufuriuus interefo In fuch cafe?^ therefore, the 
only queftion is, Whether it be a real difeount in the way of trade, 
or a mere loan of money ? In the prefent cafe, no, man looking at 
the circumRances can ehtertaln a doubt that the tratifa<fliop .was 
not a difeount in the way of trade, but was merely employed as 
the means of obtaining more than legal interell. It only remains 
for me to notice the cafe of Teomau v. Barjiow^ Jbatw. as 
which 1 muft fay, that I do not quite underftand it, nor OiQuld I 
have concurred in the jqdgment there given, although it proceeda 
on grounds which feem to be very di{lin<l^ from the prefent cafe. 
In that cafe 1 think It might have been inferred that the tranfa^liaa 
was a colour for taking more than legal intereft; but the Court 
thought that it did not neceffarily appear that the traofe^ion was 
ufurious, and therefore they gave judgment for the Plaititi^T. in 
this cafe we are of opinion that fufEcient appears to foew that the 
agreement was corrupt in law, wliatever the intention of the 
Plaintiff may have been. The bill of exchange was given tofecure 
a much larger fum than legal interell: on the fum which would be 
due at the end of three years, and the bond, being given in lieu of 
that bill, is therefore void. • 

Per Curiam, Let a nonfuit be enteredi 
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Joseph Johnson? «*, John Johnson. 


A. tiy «r>n 

to 

B . C . D . and 
two ptr- 

crU of land 
•'pon trull to 
l«!t and di¬ 
vide the mo¬ 
ney among 
)>i$ brothert' 
ai>d iliicra* 
ctii.'drrn. 


A SSUMPSIT for money had and received. 

The caofe was tsied before Jleafh at the Simmer affiaes 
for Warwick 1801, and the Plaintiff was nonfuttcd. In Micbati- 
mas Terin following, a rule for feeting allde the .honfuit and 
having a «cw was obtained^ hut afterwardls, at the delire of 
'<€he Court, it was agreed that a Ipedal eafe Ihould be drawn up, the 
material fa£^ of whidh were as follow: 


^..^heilattfi^ Wiiliam yobnfon-^i l^ughy^ heiog |io 0 elled for the remainder of 
'rl'ptAont^^ ai term of 1900 years of a hotsCe and little clofe in Rugby^ hy in- 
tl”'the mij denture of the and Augufi 1761, in coniideration of an intendctl 
c« a (bare of marriage (afterwards folemnized) between hi[mielf and Anne Lang- 
were pro-^’ ley^ ailigned the above :preiijifes to yobn Walker and y^epb yehn- 
iMii wirea'’it foiie thetf cxecutors, adminiftrators, and aftigna, in truft to permit 
by *ihl 7 hree Wil&am yobnpn to etgoy the premiies for iJie remainder 

and 'theV% term if he ftiould fo long live4 nemjnnder after his death to 

other perfoo* his intended wife for her life j and after her deceafe upon truft to 
money pertnit atid fufFcr the heirs of the btwy ^of the fskid Jlnm Lansky 
tecLVe^h^*** by the laid William Jobn/on lawfully begotten, to Tecd.ve the rents 
profits daring the remainder ef the term $ and, in default of 
p'y'ng's^*/ fuch iffae, to permit the cneotttors, adfittiaiftratoi^, and ailtgos of 
ibr one and the iakd WtUiam yobnfm to receive and take foe rotts and profits 
.oih°r/'’V'’* during foe remainder of foe term. This ^iced aflfo comatned a 


waractord* power of revocation to WUiiam y(A>nfon and Anne Langley daring 

pa^l^^ild joint fives. William yobnjbn hf will, dated foe i 3 ,ih December 

rjcecated by 173®, dcvifcd as foliows: ** Jtemy I do hereby ratify and confirm 

only, upon thc fettlcmeot of my.houlein Rm^hy^ wherein I now live, with foe 

!^ok ^pffef. appurtenances thereto belonging, made on my mafriage 

1 'aTd^^Jnl with my prefent wife; and fubje^l to f«ch ufes as are cootaiaed in 
paidihe^pur- the faid fettlement, 1 do give and bequeath all my reveriton, re- 
wbicl) was mainder, and intereft in foe lame premifes unto £dwarA 
amlmg thc Tbomos Walker^ y^feP^ yobn/hn (foe Plaintiff), and PlnBp Wilr 
fons eooUe’d nod to thcir eameutors, adminiftrators, and affigna, in truft 

under the that they and foe furvlvors, l^c. ihall, as fonn as the ules ip the 

rngnfcerl faid retclemcnt foiSl be ^ent Bod caKecutcd, or ofoerwile ended and 

wards evifled . ’ 

from (he fmaller percet !n confequenceara deik£l in tlit nUiHterivSd under the.wSI. lirongat sneaina Ar 
.money bad nnd received againft one of ihe 23 ierfona to recSvnrtbe Oiare of the 300./. received (qr him, at 
the fame time refnfiflg to give oj> thejpatctlVtm<i <(>r wateii.70(3/. bad tieeapaid. ii«M tliaftbtwM 
entitled to recover. 

ideterjnined. 



'i 3 et^rm 5 a«d; or at looter as they ilsatii-ittimk proper, fell 

aod ^poie of loy: fii [4 reverfioP aod rfmainder in ttie fame pre^* 
mifcs'.for plrile'hirpfltcieS' a#^ 34 h'':i!!aii .feo procured for the 

fame, and (hall pay and dr%ofe of the pionles arihng^ from fiith 
fale tinto an 4 ;amorigll'.ijdl and htoth^ran 

ehi:^reih''.%rhich •flisisJrbe; Curvi Vih gi in'-es^diiV'fharos^ and propi^tioij'i?’ ’ 
•/fctia Mor 'Tccrdag in hU wHf'thait i^odt the tijmc of the, 

fields he -had phrthafcd one ymd-,land the 

Terit’aihider of a term oif jdao yeatv^ atid'that the 
thercbf there was awarded to him id Jiiii’hereof a .grOtMid 

containing i6 acres 3 roodS' bir thmiddl^ tha^hd 

borrowed fcmie nioney' ©nt" fe^s^wards payhi^g ti^ 
chafe thertsbf, he and bft!}ae<dh6dv the;, faid plcf ©f gl^nd, 

%»itb - the appuitenandea, ‘^hto die ^d .'JS» W-^ - 3 ^. : j^. aftd 

i?. their exeedtors^ tdrainiftratm^s, 

and remainder of the W term, in tro^ <bcpitd tmt^of the 

rents and profits, aiid'hy mmrtgages of faid plot, of ground, rawife 
the faid pniiciphl money dnd' winch dhoafd be 

the faid borfdsr and pay^the fampdh' difehargO of the laid boodsv 
and fubjedt to fuch charge to be made oa th# faid lan 4 %; i© trnft 
i'to perink and fiifier the rentsashJ.prodta, jdic,: ^me^iot; of ground 

• to be received by his wife Ams- yohiifvtH undl hie fc^^ 
yoi^/^« {hontd attain n11 ^nd ae fbOn iia he ^o^d act^n ai, in 
trull -to-permit and ^foffer ibe rente c»ftd pi^ts thereof <to be re- 
> c^ed'by him during his lifis; and after hi| doceai^,'tn caff b|s fon 
>£hould leave any chiidreii, in trnft for them} butia oafeshe kfe no 
.child, bui^lcft a widow,-thenvin fruft that^^e-rems^fhonhi be paid 
.to her for her fife; -ahd after 'tliO"deteate'''of his fonVebildfen and 
•widow, in tmft for bis ^e teftatoi^s) -wiffe,/for life}.,Hand .after 
filer d^afe, in • truft to lell^nd>d*ft>r)fe of the faid plot of bind for 
i^the beft pncjc which cc^ld. be -gof for the fame* and to pay and 
“difpOfe Of the money arifing from fuch fale unto and amongfl all 
and eifety 'Of hi^the teftalor*^^ brothers’ and ftfters* children which 
^fih6ald''b0 then living, in eijual fharesiand proportions.” William 
' yoki^n appointed -diis wife ^pbttJoH foie executrix of his 
Win, and died' hj without Imying altered k. fn iyS^ hia 

"Widow 'jfnmt leaving ftte teftator’s fon,;. 5 f< 6 «>»«rfx, 

‘hef 'f^ 179% : the ‘ftfid f’ka^as ^obajm ih^ 

fon dled fa'WchelOr and loteftate,; aged h years. Upon the death 

teftator without ifluaj- • 
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the truftccs entered int^ poiTeihida of tihe trail: premiies^ and were 
about to fell them, ^hen (the IMaiatifT)* ooe oC, 

the truftees, and alfo one of the legateea, being, dcfirotis to purchafe,a|3i«‘ 
plication was made to co-trolleea, aS ajfoto the diderent legatees 
(beingajin nutnber befitlesliirafelfjyto kt»ow the terms on which the 
premifes were to be foldf and it was finally «^oed by thd truftecs 
and by all the legatees (witndTed by a mentoraodum in .writing to 
that elFed;, and ifigned by them, includiog the Defendant who was 
one ofth^ legatees) to fell the hpufe for 300/, and the land for 
700 each being difiindlly valued. This fum the PlaintiiT agreed 
to give, and the following articles, were ia confocjuence prepared ; 
“Be it remembered that it is this day agreed between jE’i/ie»<2r<sl 
Jiaddingtem of, ^c\.Fbilip WiUmms of, Esfr. and Tbomai Walker 
and y^epb y^bnjhn of, S£?r. as follows ;, to wit, the faid J£» ' 

i*. W.p and ST, W dp hereby agree that they will, at their cxpence, 
on at before Old Lady-day neset, make out a good title to, and by 
conveyances and ailigmnents, to,be prepared at the colls of the laid 
Jofepb jQbnfon, grant and alligp nntp the faid ^o/epb Jobnfony his 
heirs, execut^u's, adfUinUliiators, or aiSgns, or as he or they IhaJl 
dircfl* AU foat melfiiage or, tenement, ombuildingsi backfide, and 
appurtenances to the fipHe belonging, fituate i\x Rugby aforefaid, 
now. in the. occupation of ; and alfo all that allotment of 

land lying in the fields of aforefaid, containing 16 acres and 
three roods or thereabouts, nP^w in the occupation of Mr. iS.D., 
together with ,38^, rights, Sife, t In confidcration whereof, the 
faid Jqfepb doth agree that bp will flay or caule to he paid 

unto the laid jK. j8., B, W,^ and IT. at. the. time above limited, 
the fum of jooo/. as and for the purchafe-monly for the faid pre* 
mifes,” Then foliowed fom® ftipolatipns in favotir of the pur- 
chafer, but not material to be Hated ; and the articles were figned by 
-Edward Boddington^ Philip Williamsf Thomas Walker^ and y^fepb 
yohnfen. In pur fuanee of the above contra^if, the title deeds were de¬ 
livered to the Plaintiff's 4ttoraey,.by whombn affignraent of the land 
was prepared from the mortgagee and the parries interelled, which 
was executed by Edwai'd Boddingtan and Philip! Williami^ hiainat 
by Thomas Walker^ tru&ee, or any other petffon.. An 

indenture . of alfignmedt of the houfo and prenrifiss^ in, 
was alfo prepared, to Wluch the four truHees. were made par^ 
ties of the firfl: part ; Walhr and Semeael 

Walker and EMzaietb hh wife, (the; fsild Jjay 

* 4 *'' 
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furviving aiSing exectttrisEes of Walker who forvived 
Jtibnfin hw co-trtiftee ill the truft cteated by the deed of the ?2d of 
1761,) of the focoad paftj and one y.B» of the third 
part; and it was thefftia wiinefled that the faid Zdvoard Boddlng* 
toHy Thomas Walker^ and Philip WiUiam*^ at the luqueft of 'Jo/epb 
yobrfoa (the Plaintiff), and the laid 7. W. and JUscy his wife, 
and S.W. and Elizabeth his wife, afligncd to J, B, as truftee for 
Joftph JohnfoH (the Plaintiff) the remainder of the term of 1900 
years in the hoofe and premifes in Paghy. This deed was exe¬ 
cuted by B, and P. two of the truftees, but by no other per* 
fon. Un the 17th of Jpril 179a a meeting of the legatees was 
1 ohien, at which the Plaintiff and PhiUp Williams one of the 
truftees. attended, and the purebife-money was then divided among 
file legatees according to their rcfpc< 3 :ive /hares. The Defendant 
received bis (hare, amounting to 29 and figned a paper acfcnow- 
ledging his receipt ffpna the four truftees of his ftiare^ and' dif- 
charging them and the eftate. At the affizes 17^7* 
wtek^ a Mrs. Staton^ who* was the aunt and next of kin of the tef- 
tator’s fon Thomas yabnfoH^ recovered from the Plaintiff the hoisle 
and premifes fituate in by geament* and afterwards ob¬ 
tained a verdia for the mefne profits thereof, amountihg to 74/. $*, 
Upon this event taking place, i 8 out of the 04 legatees paid back 
to the Plaiatiff their feveraJ proportiofts of the money received by 
them on the fale of the hoofe and premifes to the Plaintiff j but the 
Defendant and five others refufwg to do the fame, the prefent 
aaion was commenced in order to determine the queftion. The 
Plaintiff is ftill in poffeffion of the plot of land in Pstgbp fields (upon 
which be has expended a coofiderable fvm of money in building, 
drainage, and other improvement!.), being part of the premifes 
purchalcd for the faid fum of soooA under the aforefaid agree¬ 
ment entcicd into between him and the other truftees, and receives 
annuaHy the rents and profits thereof, amounting to 35 A 14^* 
his own ufc; anif on application made to him on the part of the 
Defendant, refufes to relinqiiifti the purefiafe of the plot of land, and 
to rcfell the fame for the parlies intevefted under theteftstor’s will. 

The queftion for the opinion of the Court was, Whether an 
afUon for money had and received was maintainable by the Plain¬ 
tiff againft the Defendant under the above circuoiftaneaf If fo, 
then a verdia to be entered for the Plaintiff \ but If the Court 
* foould be of a contrary opinioo^ jthen a verdid to be ehtered for 
the Defendant. 

Vaughan 
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'Serjc. • for TliU cafe falls Wlthla tlie 

ncral pruiciple t;hat wherje mopejr Ireen paid upon a legal coti- 
fKieracion fvhlch has felled, ■ it roay ^ ne^ bisk in this form 
of a^ion. Now ^e confidciation upon which the Plaintiff paid 
to the-Pefendant as one of^the legatees hb propofiion of the 300 f. 
for which thc'^houfe anS cipfe in were purchafed, -was the 

covenant of the three other truftees to cpiwejr to Inin the above 
.premifes wkh a -good title. Bnt ll>e Htnitation tP the perfonal 
reprefentatives of the fettlor in the deed, of 1761 being too remote 
after an efface tail («), and the wfeede iotcreft .in the .remainder of 
the term having under that deed off fettlemeat Veffed ahfolutely in 
the teftatot’s fon, there was nothing upon w'hich, the dpvife to 
.Edward Boddingtm^ Thomas Walker^ Jofeph 'ybhnfon ^. and Phi^ 
Jip Williams^ could operate^ and confequently the three cove¬ 
nanting trtrftee® were unable to fulfil their covenant. The 
queftioh. therefore is. Whether the Defendant who as a legatee 
has received money from the Kaintiff on the confideration of 
the truftecs conveying a good title, can retain that money now the 
ti tle proves bad ? If it be Xaid that the purchafer is bound to guard 
himfelf by pr<>pcr Tcovenants, the fame anfwer might have pre- 
. vailed in Plcketan v. fJtecate and Others, Fin, v. 21. p. 541. 
!tit. Fendor a^dVeneke {^ jet there'a^hpofna is feid to have 

vlffued agaiihft a sreodor to diew caufe whjr he ^oiild not r-epay the 
money received upcm a fete of the reveHidn of a -copyhold which 
the vendee, could not enjoy. Indeed the principle upon which the 
caCeof Sjbo^e v^W^kkp jiT.P, 73a.. proceeded is tery applicable 
to the, fn:efent; for there a party was. allowed to recover back the 
money paid as ibe cpn&deration an annuity, the annuity 
having been fee afide for, a defe^ in, ;the memorialj and yet it 
might hai^e been coi^eiided there* t^t it was the Plaintiff’s own 
:fault that the annuity was fet afide, becaufe he had not fecured 
hirofetf by a properlnaemorial. But the.cafe of Cripps v. Reade, 
6 60^. is deeifive in favour of the Plainftfl^a demand j there, 

as in this cafe*, the ipiveyancc; of the property purchafed by the 
Plaintiff not having|i<ffuaUy taken, f^ace, whole ffill xe/-- 

maioing jh^Plaintiff re^ his purchafe money 

on the title proviiig:|defei 3 :ive. ui tb#C.safe adverted 


.(«}. Where titere.!, wi .dF «ii4 4 «f jrHcJia.<A»t- 

s ch«Hel by word*. applied jt©a too rMBoW lo. Rr-fer 

/rceboi^ woold cr^eaty -an .iPm-Uslt, JS^burJi J. V. fyA, i ^ Jt, 

„the who%.tiM«rc^ ftr'iiiBv J« Hid. 
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to the rule as^ldd down in Bree x. JJo^etb^ 1802. 

655. «^nd faid he wifli to difturh if^ bnt ^ftingntlhed 

the c'aie then in jndgttienttjn the ground of no conveyance of the 
purchafed property having been eicccuted tp the purchafer. So 
here the indenture of afiignmeot having been exeaitcd by two 
only of the four truftees and by no otl'er perifon, the conveyance 
remained incomplete, and the FlaintifF is entitled to recover back 
from the Defendant that money which thii latter cannot in con- 
fcience retain, ’ 

Bayky Serjt. epntra^ The Flaintiff is not entitled tp recover 
back the money which be haspaid from any perfon j but if he be 
entitled to recover it back, ftill be cannot recover it from the prC’- 
fant Defendant^) nor in this foi'm of action. There is no fraud in 
•this cafe, and therefore the rule of carj^t emptor niuft prevail as 
laid down 'in v. Bolbscb^ Indeed the proper remedy for the 
Plaintiff to adopt is to fue the three truflees, who by the article 
entered into in 1791 covenanted to convey. \hQx 6 . Blvanky Ch. J. 

If he were to fue on that article he would recover i s. datnages in 
a court of law, and a court of equity wohld not compel the fruftees 
to convey that to which they had no title.] The cafe of Cripps v. 

Read U diftinguifliable from the prefent, becaufe there the a{^lon 
was brought againft th^ very party who had, fold the property ar, 
well as received the money, and the fale refted merely on a parol 
undertaking, and not as In, this cafe on an article executed by 
thofe in whom the right to convey Was fuppofed to be. But at all 
events the prefent Defendant is not liable to be fued, for the con- 
tra£t of fale and the covenant to, convey was made by the trufteea 
with the plaintiff, and the Defendant was no party to that con-* 
tra< 3 :. The rule therefore applies that where an exiirefs contra<a 
between the PlaintifF add other parties is proved, tlic Court. vriU 
not imply a contraft between the Piamtiff and Defendant rjefped- 
ing the fame fubje^l matter. Indeed the only way in which the 
legatees were concerned, in, the tranfaiJiiou was in giving their 
confent to what the truftees thought frt to do. Nor is this the 
proper form of a£lion to recover the pahney which has been paid, 
for the fpecial Obntfaft is *iOt refdnded, and till that is done the 
adion for money bad and received cannot be fuftained. That.thc 
contrad is not refeinded appears from the Plaintiff ,RUV retaining 
ipart of his purchajfe. j .now as the fale of the whole was entire, the 
.^aintiff is not at liberty to refeind the cootfa^i in part and con- 
Voi. ill. Xx fj^et 
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fider it as illii fabiiiltn^ as to tB« remaiadfir. Had this propOity 
been fold in parcels and by two diftlti^ contrads, ptdBbrly a very 
different price woufld have been demanded and paid* iTHe ataioa 
is altogether novel, b$ing an attempt to fue legateiia in a court of 
law, and to recover part of the money paid under a fpeciai con- 
traS, by treating that cpotrafl as refeinded in part. 

Vangban in reply obferv^, that the Defendant was not fued as 
a legatee, bat as one retaining money paid to bim upon a con- 
fideraUon which had failed, and which lie therefore could not in 
conference retain. He added, that to fue the truftees would 
only produce a roultipHciiy of adiions, tor they wcmld of courfe fue 
the legatees if the Plaintiff recovered againft them; and that the 

t* 

valuation of the houfe in Rugby and the valuation of the plot of 
^and being diftinQ, the Plaintiff* had a right to treat them as two 
diffinfl contracts, and confequently might refeind the one and 
abide by the other. 

# Car. adv. vuit. 

The opinion of the Court was this day delivered by 

Lord AiVANLEY Ch. J. who after ffatipg the cafe proceeded 
thus:—^The premifes out of which the prefent difpute aHfea were, 
together with the plot of land in Rugby BeM, purchafed by the 
Plaintiff for the grofs fum of 1000/. | hut, it is to be remembered 
that the houfe in and the plot of land in Rugby field were 

'each diftin^y valued, the former at the fum of 300 /. and the 
latter at the fum of 700 /.; and upon thofe diftinS: valuations that 
contrad: was entered! Into which was afterwards reduced into the 
form of an agreement, and that deed of agreement was prepared' 
which was executed by two only of the tmftees, and by no other 
perfon. The contrad having been thus far carried into execution, 
it was difeovered that the limitation to the reprefentatives of the 
fcttlorin the deed of r 76* was too remote, in confequence of which 
an ejedment was brought by the perfon entitled, and the Plaintiff, 
who had paid the money, but to whom rfio legal conveyance had 
been made, was cvi($ed from the'poffeffion. The flaw tbo^efore 
being difeovered before thcpurchafe was completed, there is no pre¬ 
tence to fay that the Plaintiff had bought the eftate, and that having 
obtained the tit|[p for which he contraifted, he muff abide by the 
eonlequences. The Plaintiff, upon being evifted^ was obliged to 
refund the rents and profits, and feveral of the perfons intereffed 
confented to repay t^eir proportions of the purchafc-mcmcy; but 

S fome 
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feme {jkmotkg Ttribtom jpi^^nt’^e^fnjdaai) itidt 

thff queftion now Is, Wi^i;her andw thefe cuNsumiims ;j^€ Plain* 
tiff l>e entitled to recover ageinft tUc Defendant in inn; fc^ 
money bad and wdvedi My Brother Heath ponfok^ tbe Haio* 
tiff at the trial, on the idea that the ol^e^ of the action was to call, 
upon a legatee to refund‘a l^acy .| a raatjer which he thouj^ 
•could only be agitated in. a court of equity. -It turn? out however 
that this is not an adiOn for re-^payment of a lega<^* If fuch had 
been the objed of the adion., I agree that it could not have heen 
maintained. If an executory thinking that he has fettled the affairs 
of his teftator, pay the legacies, ,1 have no difficulty in faying that 
a court of common law would not entertain an adion for money 
had and reedved againft a legatee, itnce fuch a court cannot take 
into conlideratiop, as ^ .court of equity: would de>, the mode in 
^hich the funds might have been apfdiedt I a the cafe of Mq/cs 
•V. Macferlan^ '^Burr, 1005., Come principles we^e laid down* 
which aiie certainly too large, and which I do not mean to rely on : 
fuCh as that, vriierever one inan has mcriwy which another ought 
to have, an adion for.money had and teceived may. be main* 
tained.; or that wherever a miaa has an equitable claim he has alfo 
a legal adion, I agree with the opinion of my Eord Chancdlor 
•in the cafe of v,v^gc4/&«, Jun,,3§|. where he exprefles 

his rdoubt whether the counts of law have not. gone too far - in 
the difcuffion of eqmtablc 3 ?ights, :fiiiiG« they cannot adminifter 
equity in the fame way-as courts of e<|uity do y and* *(hew8 that 
great injuftice may arife from fuffering a'Plaintiff to prevail in a 
court ofiaw, whereas,, if he were obliged to feek his remedy in a 
courtof equity, much would alfo be provided in the Deiendant*a 
favour. No man therefore is m-orejiifpofed to he cautious in ad¬ 
mitting equitable matters to he agitat^ in a court of law than 
myfeif.. But as this is not a cafe between an executor and a lega¬ 
tee, in which the former feeks tOTecover the amount of any legacy 
paid to the ;latter, but between the purchafer and vendor of an 
ellatc,. my difficulty has heen.how htr, the agreement is to be con* 
fulered as one contrad lor the purdhafe pf Wh lets of premi&i^ 
and how far-the party-Can recover fo UMiCh as he has paid by way 
of confideration for the part of which the title has failed^ and* re¬ 
tain the other part of the bargain. This for a time oecafioned 
doubts in my mind.: for if the latter queftiort were involved in 
'thiscafe it .would tic a ^jibjed for a court ofcquiiyi If thequef-, 
: : ■ ' ,: - ■ tion 
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tioR were how far the particUtaf part of which the title has failed 
formed an eflential ingredient of the bargain, the groffeft injuftice 
would enfue if a party were fuffered in a eourt of law to fay that 
he would retain all §f which the title was good, apd recover a pro¬ 
portionable part -of the purchafe-money for the reft. Poflibly the 
part which he retains^ lAigbt not have been fold unlefs the other 
part had been taken at the fame time : and ought not to be valued in 
proportion to it| extent, but according4:0 the various circumftances 
conneded with it. But a court of equity may inquire into all the 
:pircum(l:ances, and may afeertain how far one part of the bargain 
formed a material ..ground for die reft, and may award a compenfa- 
tion according to the real date of the tranfa^ton. In this cafe how¬ 
ever no fuch queftion arifes; for it appears to me that although 
both pieces of ground were bargained for at the fame time, we mull 
confider the bargain as confifting of two dillind contrails; and that 
the one part was fold for 300 /. and the other for 700 /. It has not 
been fuggefted that they w'ere neceflary to the occupation of each 
other. It amounts therefore to 4 io more than this : that the Plain¬ 
tiff being one of the executcjs who were about to fell -the houfc, 
and alfo to fell the land, to both of which the legatees undertook to 
make a good title, advanced his money to the legatees on the pur- 
chafe of thofe two lots, and now ffceks to recover back the money 
for one of them, becaufe the title to that lias proved defedive. We 
by no means wiOi to be underftood to intimate that where under a 
contrad of fale a vendor does legally convey all the title which is 
in him, and that title turns out to be defedive^ the purchafer can 
file the vendor in an adion for money had and received. Every 
purchafer may proted his purchafe by proper covenants : where 
the vendor’s title is adually conveyed to the purchafer the rule of 
caveat emptor applies. In the^ prefent cafe the Plaintiff never has 
had any title conveyed to him, ai]t 3 therefore we are of opinion, 
notwithftanding the party fued is a legatee, that the Plaintiff has 
paid his money under a miftake, confequenlly the rule adopted in 
courts of law in fuch cafes applies to him, and entitles him to re¬ 
cover that money from the party to whom it has been paid in an 
tidion for money had and received. 

Per Curiam^ Judgment for the Plaintiff 

3 
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:Titcher -v, Martiij. 


N tliis cafe a quetlion arofc. Whether a p4ea of hanlcraptcy oaght 
to be figned by a Serjeant ? 

The Courts after referring to the officers dedaJed that by the prac¬ 
tice of this Court fuch a piea muft be Signed by a Serjeanr, and 
might be treated as a nullity if not fo figned (a), 

(«) A tender of ilTue moft be figned by Brntt be ft fibbed. Srniir v. Simpjiftt Mtt, 
a Serjeant, but a joinder in ifiue need not. 'ol* a. f, 3jfi« v. CiUd, lUd. ■*» 

Vide £llit V. Qevtjf, antt, voi, 1. 469. ntih. 

Both aAefflurrer and a.joinder inttemurter 
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the latter 
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furniture at 
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ment j held 
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becaufe . 4 . 
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^ssvMPsiT Upon a fpecial agreement. 

The caiife was tried before Lord Alvanley Ch. J. at the 
Guildball Sittings after laft Eqfier term, when it appeared that an 
.igreement was entered into between the Plaintiff and the Defend¬ 
ant that the former, who was tenant of a certain houfe, ihould let 
the fame to the latter for a year from .the Cbriflmas-day then fol¬ 
lowing, and that whatever houfehold furniture Ihould be left by 
the Plaintiff upon the premifes fhould be appraifed, and that the 
Defendant fhould take it at the appraifed value, and that the money 
fhould be paid O'* before the ift of January then next. At 
Chriflmas~day the Plaintiff quitted the houfe, leaving fomc furni¬ 
ture upon the premiles; he offered poffeffion to the Defendant, and 
gave him notice that a broker would attend to value the furniture. 
The .Defendant tefufed to fulfil the agreement on account of ar- 
•' rears 
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rears of rent being due from the Plaintiff to the landiord. Upon 1802. 
this evidence his LordHiiip nonfuked the Plaintiff. ParTkime 

Clayton Serjt. now moved for a rule to ♦fixew caufo why the 
nonfuit fhould not befet afide, urging tb^t as the Plaintiff had done 
every thing to fulfil his part of the agreement, the Defendant was 
bound to perform what lie had contraSed for. 

But 7 ‘he Court were of opinion that as the furniture was liable 
to be diftrained for the arrears due from the Plaintiff to his land¬ 
lord, the Defendant was not bound to take them, and was theie- 
fore.excufed from the performance of the agreement. 

Clayton took nothing by his motiojo. 


(IN.TI'IE EXCHEQUER CHAMBER.) 


Hague Gent. One, Sfr. v. French; in Error. 


g^RUOR from a judgment of the Court of King’s Bench in an 
adion of ajfumpjll, brought hy the payee againft the acceptor 
of a bill of exchange. The ift count of the declaration ftated that 
one R. C., “ heretofore, fo wit, on the 15th day of September in the 
year of our Lord 1800, according, to the ufage. drew 
her certain bill of exchange in writing, bearing date the day and year 
aforefaid, and thereby required the Plaintiff in error to pay to the 
Defendant in error, two months after the date of the faid bill, the 
fum of 19/. 18/. “jd. ” and proceeded to allege acceptance by 
the Plaintiff in error, and hispromife to pay. The 2d count was. 
And whereas the faid R. C, afterwards, to wit, on the fame day 
and year aforclaid, at, Ssfe. according to the nfage, ^c, made and 
drew her certain other bill of exchange in writing upon the faid Plain¬ 
tiff in error, and thereby required him to pay to the Defendant in 
in error, two months alter date thereof, 19/. i8r. 7V. value re¬ 
ceived;” and then .proceeded as the firft count, averring accept¬ 
ance of the bill by the Plaintiff in ciror ; to wit, on the fame day 
^nd year aforefaid;” and his proirafe lo pay. Upon this declara¬ 
tion there was judgment below by uil dicit^ and a writ of inquiry 
lexecuted ; the 'Plaintifl' in error, after afiigning the general errors, 
j>rocccd«i thus; “ That the damages have been affeffed for and 


adjudged 
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adjudged to the laid Defendant ia jcrror upewa the whole of the 
aforefaid declaration generally, whereas it appears in and hy the 
record aforefaid that* dte fecond cotmtof the faid declaration was 
and is infufficient in law„ and that no damages could or ought by 
law to have been affdred or adjudged to the faid Defendant in error 
in rclpe^i thereof, or of the fuppofed promife and undertaking 
therein mentioned,” praying in the ufual form that the judgment 
might be reverfed. 

Barrow for the I*laintiff in error now objeiSicd that the fecond 
count of the declaration could nert be fuftained, inafmuch as no 
date to the bill was dated; for the bill beingfiayable at two months, 
without a date, it was impoflible to afeertain the time of payment; 
that although in De la Courtier v. Bellamy^ n Sbow. 422. the Court 
held that it might be Intended that the date of the bill was the day 
of the drawing, yet in that cafe the day on which the bill was drawn 
was exprefsly dated, whereas in the prefeot cafe the day of the 
drawing was only to be coHe^led from words of reference to the 
fird count, where the day of drawing was laid under a to wit. 

Lawes contra was dopped by the Courts who were of opinion ^ 
that the cafe was not didinguidiable from De la Courtier’st. Bel~ 
lamy, and that they might well intend the date of the bill to have 
been the day of the drawing dated in Che drd count. 

* Judgment affirmed. 


“Macdonnell V , MacdOnufxx. 

A declaration in debt detnanded 2000/. and contained feve- 
ral counts, each of which dated a debt of 224./. yj, 4^d. 
The Defendant, after having obtaine 4 ^me to plead upon rhe* ufual 
terms of pleading ifluably, put in a plea that the Defendant did 
not owe to the Plaintiff the faid fum of 224/. 7/. 4';^, conclud¬ 
ing to the country j whereupon the Plaintiff Cgned judgment as for 
want of a plea. 

Bayley Serjt. having obtained a rule to fhew caufe why this 
judgment fhoul^ not be fet afide. 

Shepherd and Mai^all Setjts. fiiewed caufe, and urged that the 
plea mud be conddered as a nullity, dnee it clearly was ho anfwer 
to the whole declaration, the amount of the debt claimed being 
2000 A I and as it was not pleaded to any particular count, it could 

2 not 
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not be applied to any particular count. 

Bayiey on tbe other hand infifted, that although the plea were 
not a eornplete anfwer to the whole dedaratloh, yet that the judg> 
ment ought not to have been iigned for whole fttm mentioned 
in the declaration^ but ought to have beeh taken for all except 
aa4 /. 7 s. 4^ </,, for that the plea might be taken to apply to the 
firft count of the declaration. 

But The Court were of opinion that as the plea was pleaded to 
the whole declaration it muft be confidcred as no plea within the 
meaning of the Judges’ order. • 

** "it 

Rule dtfcharged. 


Renrick t;. Ebrd Wm, Bra^ceerck.. 

T n E following calc was lent by the Lord Chancellor for the 
opinion of this Court; 

Thdwall PricCy late of Baibafern Park in the county pf Denbigh 
Efq. being at the time of making his will hereinafter fet forth, 

and at the time of his death, feifed to him and his heirs of divers 

^ * 

lands in the feveral counties of Denbigh^ Flinty Merioneth^ Caernar- 
and Avglejea^ duly made and pubUfhed his faid laft will and 
teftameut in writing, the material claufcs of which were as follow; 
“ And as to ray real and perfonal eftate whaifoever and where* 
Ibcver, fubje£t to and chargeable with my juft debts and funeral 
cxpcnccs, I give, devife, bequeath, and difpofe tlicreof as follows ; 
that is to fay, I give, de»rile, and bequeath my real eftates, lands, 
tenements, and hereditaments in thl^ifeveral counties of Denbigh^ 
Flinty hlerionctbjbire^ Caernarvonjhirey and Anglejea^ and eli'ewhere, 
and alfo all my perfonal eftate, goods, chattels, and effedls whatfo-. 
ever unto Mojlyn oi^Segroit in the laid county of Denbigh 
Efq. and Owen Wynne of Crojneixtydd in the faid county of Den;- 
high Efq. and their heirs, upon truft, and to and for the fever^ 
ufes, ttufts, intents, and purpofes following ; that i‘> to fay. To 
the intent that the faid 'John Mqflyn and Owen Wytinc and the fur- 
vivor of them, and the heirs, executors, and adminiftrators of fuch 
furvivor, fliali and do in the ftrft place apply and difpofe of my 
perfonal eftate, or fo much thereof as fliall be fulBdent for that' 

the famr to R. P. for life. Held tl>«t ooder thb deiiy the legal cRatc In the re*l«y vefte 
Jbb life, and y. Af. and O. ZIP', took nn eftate therein.* 

vojL. in. Z Z 
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jf. devifed 
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to my real 
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neral ex- 
peaces, I 
jMve and de- 
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fonal .{late, 
unto y M. 
and O fi'. 
and (heir 
heirs on the 
following 
trulls, wK. 
to the intent 
that they nif. 
pofe of tny 
pertorial 
efta:* in dif- 
charge of my 
debts, funo' 
ral e.tpencei, 
and fucb le. 
gacirs as I 
may direil 
and as to n-.y 
teal eftattt, 
fubjeil to my 
debts and 
ftich charges 
■s i may 
, make, I give 
and deviie 
i in R. P, foi 


purpnlc. 



i7<> * CASES IN Trinity term 


lS02. 


•u. 

Lord W. 
Beau* 

CtBIK K. 


purpofe, to and in payment of alt my jufi debts and funeral ex- 
pences, and to and in difcbarge of all fuch legacies as I may by 
this or any future Will or codicil diredto be paid, and alfo, in dif- 
charge of fuch expences»a8 my truftees fhall be at in difeharging 
the trufts of this my will j and as to all my real eftates whaifoever 
and wherefoever, fubje<a to my debts and fuch charge and charges 
as I may now or at any time or times hereafter think prpper to 
make, I give, devife, and bequeath the fame unto my Coufin 
Richard Pricc^ only fon of William Price of Rheivlas^ for and 
during the term of his natural life/* He then entailed the cllates, 
on the iffue male and female of the faid Richard Prieto in ftricl 
fettlement; and in default of fuch iflue, devifed them to the Rev, 
Robert Carter of Redhoum in the county of Lincoln for his life*; 
and after his death to his iffue male and female in fettic- 

ment; and, in default of fuch ifl'uc, to • Richard Kenrick^ eldeft 
fon oi Andrew Kenrick^ of the city of Cbcjler Efq. for and during 
the term of his natural life; and after his deceafe, to his ilTue 
male and female, in flritS; fettlement^ and added a provifo, that 
whoever fliould take the eftates Ihould bear the furname of Tbel- 
wally and make the manfion-houfe at their nfual 

and common place of abode and rcfidence; and on their refufai fo 
to do, declared the above devife void, and bequeathed his eftates 
to his own right heirs for ever. 

The queftions for the opinion of the Court were, jft. Whether 
the truftees in the will of the teftator Thelwall Price took any 
eftate at law ? adly. Whether the tenant for life took any eftate 
at law ? 

L^ns Serjt. for the Plaintiff. The queftionis. Whether any legal 
eftate in the lands devifed vefted in the truftees ^ or, Whether the 
whole legal eftate did not veft by the operation of the Ratute of ufes 
in the cejltiy quetrujl f The general principle of law may be admitted, 
that where truftees are interpqfed merely for the fake of inteipofmg 
them, and they have nothing to do but what; might be done by 
the cejluy que trt*j^^ fuch interpofttion is ufelefs, and the ftatutc 
veils the legal eftate in the cc^uy que trufl. It was/ormcrly laid in 
the cafe of litirchett v. Durdant^ a Vent, 313. that where lands were 
devifed to A, in truft to permit and fuffer M. to receive the.rents 
and profits, the legal eftate veiled in A,^ and held only a.truft. 
But that cale afterwards over^riiled in Broughton y, Langley^ 
•a Salk, 679. a Likw, 314 : and indeed in Burfbett v. Durdant^ 

to A, was 
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wa« created a truftce for no other purpofe than that of receiving 
is’ith one hand in order to pay over with ^he other. But where 
any thing is appointed to be done by the trullee beyond the mere 
receipt of the profits, the eftate rnuft ren\|iin in hitn for the pur¬ 
pofe of enabling him to difeharge the truft whicli the teftator has 
direiled that he and no one elfe Biall execute. In this cafe the 
teftator firft exprefles his intention to make the devife of his real 
and perfonal eftate fuhje^l to and chargeable with his juft debts 
and funeral expcnces, and then devifes firft his real eftates and 
then his perfonal eftates to truftees, direfting the appUcaiiou of 
the peripnal eftate to the payment of debts, funeral expenccs, 
and legacies, and then devifes his real eftates to the tenant for life, 
fubjed: to his debts and ftich charges as he may make upon tbaia. 
The devife to the truftees therefore, coupled with the firft expref- 
fions of the will, impofes on them the duty of paying the debts, 
and confequently gives them the legal eftate. However ilight the 
objed of the truft may be** it is fufficient that the teftator has ap¬ 
pointed the truftees as the perfons to carry that objed into execu¬ 
tion ; and the ftatute will not operate to veft the eftate in the 
que truji uhiefs they would take precifdy the fame eftate as the 
truftees. The eftates indeed are given to the devifee, fubjed to 
the payment of debts: but until that payment has been made the 
eftates do not veft in him. And though if the eftates were imme¬ 
diately vefted in him the Court of Chancery would make him a 
truftce for the payment, yet as the teftator has thought proper to 
appoint other perfons as truftees for that purpofe, the legal eftates 
rauft veft in them in order to enable them to execute that inten¬ 
tion. In the cafe of Bagjha’w V. Spencer^ i Vef. 144. Loid Hard- 
wicke laid great ftrefs upon the whole fee being conveyed to the 
truftees by the word “ heirs,** in which refped, he faid, it differed 
from other cafes which he cited, vvhere notliing but a chattel in- 
tereft was conveyed to the truftees.. The cafe of Ehapland v. Smithy 
1 Brown j Chan* Ca* 75. is a ftrong authority to fliew that where 
the truftees have any thing to do the legal eftate will veft in them; 
for in that cafe the truftees, after deduding rates, taxes, and repairs, 
were to pay over the reftduO of the {wofits to the devifee for his 
life; and yet they were held to take a legal eftate. So in Stlv^ier 
d. Lan& v, 2 2^’ JS. 444. where the devife was to truftees in 

truft to rfCceive the rents and profits during the life of yf., and that 
fuch rents and profits iloatd 'bO applied for the fubfiftence and 
tnaintenance of 'A. during his life* the truftees took a legal eftate. 

» And 
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And in the cafe f)o€ 4« Biaieyr* Luxtotif 6 T* R< 289. whtre all 
the trulls had been 'executed, and nothing remained to be done by 
the truftees, yet having poce taken a legal eftate* Lord Kxnym wa^ 
of opinion that without aVurrender of their eftate the devUec could 
not maintain an ejeftment. 

BayUy Seijt. conir^* I do pot difpUte any of the cafes which 
have been dted, but I deny ihm application to the cafe before the 
Conrtv It h clear that if it had appeared upon the face of this will 
that the truftees were direSed to do any thing they muft have 
taken a legal eftate: but in this will there are no direOions to that 
effea. The teftator, has not direded them to pay the debts out of 
the^xeal eftate; the payment of the debts is only made a charge 
tipou the devi&cs. Where the teftator intended that t^^y fhould 
have any management of his property he has fo expreffed himfclt 
in ptecifs terms; for, with relpe^i to his perfonal eftatCj he ex- 
prefsly gives it to the truftecs upon trull to pay his debts, legacies, 
and funeral expences. But in the^ dilpofitiou of his real eftate he 
emjiloys no words tO fhcw that the truftecs were to have the dil* 
polal of the profits. 

Cur- aav. vuit. 

The opiniem of the Court was this day delivered by 

Lord Alvanley Gh. J. We have looked into the cafes to fee 
whether any thing was to be found to alter the ©pinion which wc 
formed upon the argument. But thofe cafes all fend to ftiew that 
the qrteftion upon which the prefent -cafe muft depend is this, vh. 
Whether fufficient appears upon the face of this will to demonftratc 
.'’.n intention' in the teftator that the truftces fhouUI pay the debts? 
The cafes are very accurately ftated in my Brother pyUliams*^ edi¬ 
tion of Saunders, in* a note to Jf£refon v. Morton (a^vand 1 cannot 
lay down the principle in better terms than he has'tifed. Ileftates 
the rule by which it n to be decided vyheiher the eftate be an ufe 
executed or a truft, in thofe words? “ Where fomethiog is to,be 
done by the truftecs which makes it necelTafy for them to have the 
legal eftate, foch as payment of the rents and profits to anotlier’s 
feparate ale, or of the debts of the teftator, or tO pay rates and 
taxes, and keep the premiffcs ih repair,©r the like, tbe legal eftate 
is vefted in them, atid the graritEC. dr devifce fiiM .only a truft 
eftate.” The ca'fe of Doe d. 0 aJie. v. Luxton affords no argument 
5a favour of the riaintiffsln tbiai cafit i for it p^effsry there 
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that the tnillees ihould take a legal eUate for the piupofit of exe¬ 
cuting the trufts j and. the fame may h© fa*4 pf 0 df>^n v, fiarttm, 

7 T. R. 65a, where the eftate was limited to truReea ujpon truft to toMW 
permit three married women ftaoceffiVely to take the jwsntfi and pro- 
ifiig. In the latter cafe lord K^ypa fays, that.v. Lord Say 
and Seat ^ Tin. Mr, aSa. ia a cafe by itfelfj by wbkh I fuppeife he 
means that it is a doubtful cafe, though he admits that it had 
been recognifed to be law by Lord Hardwieke m. B^Jbavi rv. 

Spencer, And indeed that cafe ttSnds tp E»ew that even where 
fomething might remain to be done by the ttafteef the eftat* pight 
be executed in the devifee: for it was held that by the words of 
the will the ufe was executed in t^e traftees and their heir# <iorin| 
the life of the feme covert, io4 after her death it was executed in 
the perfonp'fentiilcd to take, charged with the annuitiea. Hhe other 
cafes of Shapiand v. Smith and Sihejier d. w. otdy 

illuftratc the principle ftated in my Broi^r nptc. Untefi 

therefore it appears manifoftiy that the teftator 'intended that the 
truftees IhOuld be adtive ih paying tlte dehts^ the legal fftate wi4 
not veil in them. The quelUoa is, WhethfT Ihefe be apy fpeh 
apparent imeutkm on the face ^ this will ? Jt would indeed bw 
much more convenient that the legal d^ate fitould be vefted ip 
truftees for the payment of the debts than that the tfuft ihould be 
executed by the devifee, under the dtre^fon of a court of equity | 
for a court of equity cou}<{ not enable the devifee to psakc a com¬ 
plete title 10 the eftaie; But this is only an argument ^ iuconve- 
nienti^ from which we cannpt conffcruc the teftator to havwfaid what 
in fa€t he has nor ftid. Perhaps if it had been fuggefted to him he 
would have diredled that tlie payment Ihould be made by the truf- 
tecs ; hut he has not done fo. This is a mere devife charged with 
the payment of debts. In difpoling of the perfonal eftate the teftaior 
dire^fts the truftees to pay Ins debts; legacies, and funeral expenccs; 
but in the Umithtion of the real eftate he does*not even fay after 
payment of his debts and fuch charges as he foali make, to the 
tife of the tenant for life, but ful>jeB to his ddljts and fuch charges 
as he fhali make. Upon thele grewnds we are all of opinion, and 
fliall fo certify, that the truftees took no legal eftate in the premifes, 
but that Richard Price took an eftate at law for life, charged with 
the payment of debts. 

The foHdwiog certificate was fent to the Lord Chancellor. 

This calc has been argued before us, and we are of opinion that 
the timers named in the will of Tkeh>&(l Price did not luke any 
eftate at law in the real eftates deyifed by the laid will, 

VoL. III. 3 A \Vc 
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We are alfo of opiaion» ttiat Ricthrd Prtc'e^ the tctiant fbr life* 
took a ieeal eftate ia the faid real eftates. 

Alvanley. 
T. Heath. 

G. Rooke. 

A. CIhambre. 


^ttnc 3W.1. 


IDeckbr V. Sheddemt. 


A fammons 
for further 
time to p'e«ti, 
not attended 
by the party 
faking it out, 
doef not wave 
the oeteflity 
of a rule to 
plead. 


TN this cafe a declaration dc bene ejfe was delivered to the Defen- 
^ dant’s attorney on the 13tli of May^ and on the fame day a 
rule to plead was given, which was by miftake entered in the 
King's Bench inftead of this Court j on the 17th of May the De¬ 
fendant entered an appearance, and a plea was demanded 5 on the 
fame day;the Deftndant took out a fummons for further time to 
plead, but did not attend at the return of the fummons; on.ftue 
aotli of the Plaintiff figned judgment for want of a plea. 

, To fet afide this judgment for irregularity, inafmuch as the 
Defendant had not been properly ruled to plead, a rule nifi was 
obtained oh a former day [a). 

^ Shepherd ztxd Lens Seijts. now fliewed caufe and infifted that 
the irregularity complained of had been waved by the Defendant’s 
taking out a fummons for further time to plead, and cited Towers 
V. Powely 1 H.BL 87. where a Plaintiff having obtained time to 
declare, the Court held a rule to declare unnccclTary in order to 
fupport a judgment of non pros; that rules to plead are only given 
in order t6 apprize the Defendant when he is to plead, and that a 
Defendant by praying time to plead excludes any prefumption 
that he is not aware of the time at which he ought to plead. Star- 
hk V. Wilkes^ Mkh. 7 Geo, 3. B. R. i Cromp. JPr. iba.; and that 
although an order was obtained in that cafe, yet the principle applies 
equally to cafes where a fummons only is taken out as to the 
cafes where an order is made; and that it appeared from Rivers v. 
P/umbet Barnes, 340. ed. 3. and Brown v, Godjrey, Cooke's Caf. 
Pr. 144. that a fummons when returnable was formerly fo far aii 
effe£tual proceeding, that if not attended by the party taking it 
out, the other ffde could not fign judgment without having pre- 
viqufly difeharged the fummons. [But The Court faid that was 
wholly uaneceffary at the prefent day.] 


{a) Thi* matter had been before the 
Conrt in the preceding term, when the rule’ 
was aifeharged* it being rather nnderftood 
jBt t»*n* io *. Prwel there 


had beeb no order. Sat in this tdrm St^ 
Serjt. ftated to the Coort the miftake a1* 
loiicd .to, and obt](ined leave to bring the 
matter before the Coart again. 

ReJ 
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Bejl Scrjtl in fupp^l of the ride tirged, that a mere fumtnons 
for further time to plead- noft atti^ded hy^ ,the'f^ty taking out 
was no waver, and that on this ground the prefent cafe was diftin- 
guiftable from WW y. Awrf.; _ 

Tbt (hurt w6re of opinion that the fiimmqns for time to plead 
did not wave the neceffity' of a rale to^ plead, that fummons not 
having been folldwed up by an order* • 

Rule abfolute. 


Elliot v . Edwards. 

/^His was an a£lion for money had and received, and was 
■ '*■ brQught to recover from the Befendant as au-dlidneer the 
fum of 45/* being the amount of a depofit paid into his hands by 
" the Plaintiff on the purchafe. of a leafchold ,eftatci ’ 

The caufe was tried at \!l\& (guildhall in this term beffjre 

Mr. Juftice Cbambre^ yrheo a verdi^f was found for,the Plaintiff, 
with liberty to the Pefendant to apply to the Court to! have a npn- 
fuit entered. The fa <^3 of the cafe were as fbHpyv: VfTtUiam 'Evt^ 
hlin being poffeffed of a ieafe of certain preriiifes wherein he . Car¬ 
ried on a fchool, agreed with Mohgdn WtUiam yobncs for th« fale 
of the faid ,leafe, together with the good-wiil of the fchool for 
1000/. and certain goods and fixtures upon the premifes to be paid 
for according to valuation. It was agreed that the .faid 1000/. 
together with the amount of the valuation Of the laid goods ahd 
fixtures, ihould form an aggregate Aim to be paid add Ihcured by 
the faid M. W. Jobnes to the faid WUlmm Emhlin^ and . that on 
payment of 5Q0/. part thereof on the ajth o( Deceuther then next, 
poffeflion of the leafe and premifes, goods, fixtures, and, effects, 
fhould be delivered up and abfolutely alligned to the laid M. W, 
yohncs» By indenture of the 7th oi yamtary 1801, between 
IVtUiam Emblin of the firft part, M. W. Jobnes of the fecond part, 
and Matthias Pierce of the third part, reciting the orjgin.il leafe 
to WilUam Emblin^ and the faid^ agreement, and that the goods 
and fixtures had been valued at 390/. and that 500/. had been 
paid in purfuance of the faid agreement by the faid W. yopues 
to the faid William Emblin^ the laid William Emblin a/figned over 
the goods and fixtures abfolutely, and the leafehold premifes for 
the remainder of the. term, fubjed; to the rents, covenants, con- 

jitle, ssdthat D. rfCoycr.rbRclji hi* defwfii in SB, aftion far money had 

; II. . ditions,’ 
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Jufy jrth. 

A. having 
fold certain 
leafehold 
premife* to 
aiBgavd 
them by in¬ 
denture, con- 
tainingapro- 
vifo that 
Ihould not 
afiign over 
until the 
tvhole of the 
purchafe- 
inoneyOi[.-a}d 
have been 
paid, and S. 
and C- cove¬ 
nanted for 
thetnfelves, 
their execu- 
tort, «dmin{. 
Atjators, and 
affignt for the 
payment(or 
the money. 
Ilie premifea 
having been 
ta-feen in ese- 
cuiioB for a 
debt ofai., 
who had not 
paid the pur- 
chafr-tnonry, 
weie fold by 
the iheriff' to 
/>., who paid 
down a de- 
pofit anJ 
agreed to 
complete th? 
purchase on 
l aving a 
good title. 
Held that ihe 
non-pay men t 
of the pur- 
chafe-money 
by if. was a 
fuAIcient oh- 
jeiiton to the 
and received. 
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dhtonS) And Agteiements tliereks ex^e0id «nd (dOtAiMd^ The 
indenture ctmtatturd the fdlkratie^ l»revl&*: i^royided «l«ray$, 
and thcfe preients are upon thiaenn^don newdttheSeia, iStmtht dbc 
faid M. W. ^obnest his executors ti »4 admiinAraloesi IhaU not Oic^ 
will at any time or times hereafter^ (until the money agreed tso be 
paid and fecured unto the faid William Emblia^ his exiecatora» 
adminidrators, and by the Md M. W, yahtm% bU execu>» 

tors and adminillrators^ amounting to 890/. for the good-will and 
purcliale of the laid goods and fixtures in the faid recited agree¬ 
ment contained, he paid and fatished to the faid WilUam EmbGn^ 
his executors, adminiflrators, and afligns, and for the due pay¬ 
ment of which the faid M. Pierce is the furcty of the faid ilf. W 
yobnci) underiet, Icafe, affign, transfer, or fet over unto any per- 
fbn or perfons for all or any part of the faid term in tlie«faid re¬ 
cited indenture of Icafe mentioned, all or any part of the faid 
premifes hereby aligned, without the joint licence and confent of 
them the faid William Et^Mtn and Maltbias Pierce, in writing 
under their hands firft htid and obtained.'** The indenture alfo 
contained a covenant on the part of M. W, Jobaes and Mattbiat 
Pierce, for themfclves, their executors, adminiflrators, and afligns, 
for the payment of the remaining fum of 890/. by inflalments 
of 100/, each, on every fuccelEve Mitifummer and Chriftmas day, 
and 90/. on the laft inllalment, with a provifo, that Matthias 
Pierce fhould not be called upon until after two months* notice 
of the default of M. W- yabnes. The leafehold premifes above 
fnentioned havicig been taken in execution under a fieri facias for 
a debt due from the faid M. IV, Jahnes to MelTrs. Smith abd Co. 
of 641/. lax. were put up to fale by public auiiion on the J3tU 
of fanuary I'Soa. Among the terms of fale was contained au 
article, that the purchafer fhould pay down immediately a depofit 
of 20/. per cent* in part of tlie purchafe money, and lign an agree¬ 
ment for payment ©rthe remainder on or before the 2d of February 
1802, on having a good title, when pofleffion would be given. 
The Piaiutiff became the purchaser at fuch fale for the fum of 
260/, and paid a dcpdfxt of 45 /.• But afterwards objeiling to the 
title, xcfiifed to complete the purchafe, and brought dais a£l ion to 
^recover the depofit.; 

Shepherd Serjt. new moved for a rule niji for entering a nonfiiit. 
Two objefHons have been made to the title; ift. That the flacriff 
wras not entitled to affign the leafe. on account of the provifp re- 
Araining yobrns afid his aSigns ibxm iransfisniog or alBgning 

. . withtMir 
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without the joint lipent^ of William Emblin and Matthias Fierce^ 
and adly, That if the Piaintiff'ihould complete bia purchafe and 
take an aiUgnment of the pt^mifes, he would be Uabk by the co¬ 
venant in the deed as aiHIgnee of M. W. yoimcs to make good to 
PrUliam EmbUn the remaining infialmenCs yet unpaid. The cafe 
of Doe d. Mitchenfon v. Carter^ 8 T. JR. 57. puts; an end to the firft 
objedion, it having been there exprefsiy decided, that a fale of 
leafehold {n-emifes under an execution did not fall within the terms 
of a provifo againft affigning, becatife it was a proceeding in invi^ 
turn. And whether the provifo be not to aflign generally, or not 
to affign until a particular event fhall have happened, the opera¬ 
tion of law is the fame. With refpefl: to the fikond objeQiion, the 
covenant of M.W, Jobnes and Matthias Pierce is not a covenant 
running with the land, but is a covenant in grofs, and merely 
binding upon them perfonally. It is true that the covenant con¬ 
tains the word “affigns,” and that there are cafes where the 
afiignee will be bound by that word, though ho will not without 
it. But it is manifeft in the prcfcnl cafe, that the word afiigns’* 
could never have been intended to deferibe the aflignees of the 
premifes in queftioiij for the covenant is joint, and the word 
“ afiigns” applies equally to M. W.yones and to Matthias Pierce j 
but as the latter had no intereft whatever in thefe premifes, his 
afiigOvS could never be the aflignees of thefe premifes. Nor does? 
the covenant create any equitable lien oh the premifes. The 
parties, if they had thought proper, might have fecured the in- 
fialments by a mortgage, but not liavlng done fo, they cannot 
make the afiignees of the flicriff liable to the payment of thofe 
inftalmcnts. 

Lord Alvanley Ch, J. If the purchafer would be liable in 
equity it is a fufficient objedfion. Suppofe a man, having purchafed 
an eftate, afiign k before the purchafe-thoney has been paid, a court 
of equity will compel the afliguec to pay that money, provided he 
knew at the time of the allignment*that it had not been paid. Here 
yvbries obtained ah aflignmcnt in confideration of an undertaking 
to pay for the leafe and fixtures; that confideration money has not 
bebn paid.' yohnes and Pierce for themfelvcs and their afiigns 
covenant for the payment of that money; and there is a provilb 
iMt^ yobnes Ihall not afiign, until that money has been paid, with¬ 
out the confent of Entbhn and Pierce. Does not that create an 
equitable incumbrance ? i 'think that a court of equity vrould 
VoL. 111 . 3B hold 
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hold it fo, though I do not know it would be binding at law. 
Now what is the nature of the Plaintiff’s depofit ? Is it not made 
Eswa ros. upon the condition that the purehafe (hall be completed free from 
all reafonable objections? It is quite clear that a court of equity 
would not compel a fpecilic performance of the agreement for the 
purehafe of thefe premifes. If a bill were -filed for that purpofe 
it would be difmiflcd with cods. I think that the Plaintiff has 
made,out a reafonable objedion to the title offered by the Defen¬ 
dant, and confequently muft recover his depofit. 

Heath, Rooke, and Chambre Js. concurring, 

Shepherd took nothing by his motion. 


July 3d. 


Constantine v. Pugh, 


If.s note for 
payment of 
ehe allowance 
to a prifoner 
under the 
l.ord’s ASt 
he dated on a 
Satarday and 
delivered on 
a Monday, 
and contain a 
{•cneral pro- 
mife to pay 
the allow, 
ance weekly, 
the prifoner 
is entitled to 
be difeharg* 
rd. 

Whether 
itrch a note 
ought nut to 
contain an 
expreis.pro- 
mi fe to pay 
the allow. 


Defendant, who tvas a prifoner in execution, having been 
** brought up under the Lords’ ACl (<r), and remanded on receiv¬ 
ing a note from the Plaintiff for the payment of 3/. 6d. per week, 
obtained a rule to flrew caufc why he fhould not be difeharged, on 
the ground of the note not being conformable to the dircflions of 
yi 13. of the a£k. 

The note in queftion was delivered to the Defendant on Monday 
the 2ift of yunCy and was as follows: 

** Richard Cot^antine v. David Rugb. 

“ I hereby promife to pay and allow to David Pugh the fum 
of three Ihillings and fixpence per week weekly for fo long time as 
he fliall continue in prifon in execution at my fuit. As witnefs my 
hand this 19th day of June 1802. 

(Signed) Richard ConJlantincP 


Monday,^ai- Rcjl Scijt, whcn he obtained the rule, infifted that by the words 

dS'o^ihat creditor is required to agree by writing, figned 

with his name or that of his attorney, to pay and allow weekly 
a fum not exceeding two (hillings and four-pence unto the faid 
prifoner, to be paid every Monday in every week, fo long as any 
fiich prifoner^. (hall continue in executionthe prefent note being 
dated on the tqth.of which was a Saturdayy and not being 

c.xpreflcd to be payable on any other day, it muft be taken to be 


ifi) z- 


payable 
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payable on every B&turday^ and confequently did not comply with 
the provifions of the aS. He cited Lxncb v. Par^iter^ Doug. 68. 

Clayton Serjt. now (hewed caufe, and obferved that the prefent 
cafe was diftinguifliable from that *of v. Pargiter, fince the 
note was there expreffed to be payable on'every Wcdncfday^ where¬ 
as in this cafe it was expreffed generally to be payable weekly, 
and muft be taken to be payable from the day on which it was de¬ 
livered, vivi. Monday the a i ft. 

But Lord Alvanley Ch. J. laid, We are of opinion that this 
objcdliou is fatal. Had this note been dated on Monday the 21ft, 1 
fliould have thought it fufficient: ‘though my Brothers are of opinion 
that it ought to be expreffed in the note that it is payable on a 
Monday^ and that uulefs it be fo expreffed the note will not be • 
good. 

Per Curiam^ Rule abfolute. 


Edmonson r. Parker, . 

r-pins w'as an application to fet afide a judgment, and writ qf 
fitri facias iffued thereon, for irregularity. It appeared by 
the affidavit of the Defendant that in 1793 he gave a warrant of 
attorney to confcfe judgment to the Plaintiff, foon after which he 
became a prifoner in the Fleets and took the benefit of an infolvent 
aa, which paffed in 1794; that he then entered into bufinefs 
again, and on the 8th of fanuary i^oi became a bankrupt, and on 
28th April in the fame year obtained his certificate ; that aftecthis 
the Plaintiff entered up a general judgment on the warrant of at¬ 
torney given in 1793, and fued out a general writ of fieri facias 
thereon, under which the Defendant’s goods*, to the amount of 
41 /. 3J. 9i/. were levied on the iff aiffuly 1802. No dividend 
appeared to have been made under the.cJMnmiffion of bankrupt. 

Bejl Serjt., in fupport of the rule, referred to the ^Ceo. 2. r. 30. 
f 9. which directs that a certificate obtained by any perfon under a 
commiffion of bankrupt, who has before been difeharged under an 
infolvetit a6l, (hall only dlfcharge his perfon from arreft, but that 
the future eftate and effeiffs of fuch perfon ffiall remain liable to 
bis creditors as before the making of the act (the tools of trade, 
the oaeceffary houfehold good.s and furinture, and neceffary wearing 
apparel of fuch bankrupt and his wife and children only excepted), 

unlefs 


i8i 

1802. 

* i.. ~. at 

Const .\«* 

Tint 

o. 

Puck 


ydf 7-<>- 


The Dc/eoi!> 
am having 
given 8 war-, 
ranr of attor¬ 
ney to con¬ 
fers ' 
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the benefit of 
an infolvent 
aft, then be- 
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rupt and ob¬ 
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unlefs the eftate of fuch perfon a^ioft whom fuch commlilion 
ihall be awarded Ihatl produce, clear after all charges, fufficient to 
to pay every creditor under th«f fatd commifiion, 15 s. in the pound 
for their refpedtve debts. Uftder this aO; he infidied that the 
judgment and Writ of execution were irregular: fince none of the 
effeias of the Defendant would be liable to fatisfy the Plaintiff’s debt, 
if the eftate had produced 15/. in the pound ; and at all events the 
tools of trade furniture and clothes were exempt; that the judgment 
therefore ought to have been entered fpecialjy with reference to thefe 
exceptions, for which purpofe the Plaintiff fliould have fued out a feire 
facias^ averring that the eftate had not produced 15 r. in the pound. 
He cited Buxton v. Mardin^ i ’T. R, 80. in which a general judg¬ 
ment having been entered up after the Defendant’s difeharge under 
an infolveiit aift, upon a warrant of attorney given before, the 
Plaintiff fued out a fpecial writ of execution, referring to the ex¬ 
ceptions contained in the a£t} and Lord Mansfield faid, “ Jt is- 
clear the judgment is wrong, as it cannot be entered up generally 
fmee the a£f, without giving the Defendant an opportunity of 
pleading in difeharge of his perfonand Bnllcr J. faid, ** The 
ftatute has given a defence as to his perfon and wearing apparel, £sfc., 
and that muft be put upon record before judgment.” He alfo cited 
Gill V. Scrivens^j T, R, 37. where the Plaintiff liaving entered up a 
judgment againft the Defendant and taken his body in execution 
after one bankruptcy, the Defendant was difeharged by a certifi¬ 
cate under a fccond bankruptcy, whereupon the Plaintiff fued out 
a feire facias to have execution againft his goods, which was held 
bad upon demurrer for want of a fufficient averment that the eftate 
had not produced 15/. in the pound. 

Shepherd Serjt., againft the rule, infifted that as the judgment 
had purfued the warrant, and the execution had purfued the 
judgment, they were both regular. He admitted that in Buxton 
V. Mardin the proceedings were irregular, becaufe the execution 
had not purfued the judgment,’for a general judgment will not 
warrant a fpecial writ of execution : tliat in Gilt v. Serivens fome 
feire facias was neceffary, fince the judgment, being more than a 
a year old, it could not be revived without ^ feire facias ; and as the 
judgment was entered up and the ^idy taken in execution between 
the two bankruptcies, the Plaintiff could not have execution againft 
the goods, without ftating thofe circumftances which deprived the 
Defendant of the benefit of his certificate, and therefore he was 

6 bound 
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bound to ftate tlte exception* whiih was contained in the fame 
claufe with that under which he claimed* bint he urged that in 
|he prefent cafe no^y&ff'C facw Was nceeflfary to authorife either the 
Judgment <w execution 

Lord ALViANtBY Ch. J. The Defendant in this cafe complains 
of a judgment which is ,regular upon the/ace of it: but he alleges, 
that from fome circumftances which do nof appear upon the re¬ 
cord, the Plaintiff is not entitled to execution except under certain 
rellridions and limitations. The warrant of attorney is in the 
common form, authorizing the party to confefs a general judg- 
ment: and the a^ of Parliament does not require that under rhc(e 
circumftances any fpecial judgment fhould be entered. The De¬ 
fendant ^crefore, ought to ftiew that he has been injured by au 
execution executed. If he could ftiew that his eftate had pro¬ 
duced 15/. in the pound, or that his tools, furniture, or clothes 
had been taken, the Court would grant relief j but the proof of 
thefe matters lies on him. In the cafe of Gill v. Scrivem the De¬ 
fendant's perfon had been difeharged, and it became neceffary to 
fue out a fpecial execution under the ad of Parliament, which 
could not be obtained without a feire facias ftating all the circura- 
ftances, which would bring the Defendant, within the ad, and 
negativing all exceptions contained in the enadiog claufe. But 
I do not know that the Plaindff would be hound to prove that 
negative (<2). 

Heath J. Little reliance can be placed on the cafe of liuxton 
V. Mardin^ when we obferve that it concludes with a recommen¬ 
dation from the Court to the Defendant not to objed to the mode 
of proceeding which had been ftiggefted. The queftion in this 
cafe is. Whether the evidence ftated on the Defendant’s affidavit 
would have been fufficient to have entitled him to an audita que^ 
reld f A fpecial judgment would not have been authorized by the 
warrant of attorney. The complaint muft therefore be, that the 

(a) This reema alfo to have been th« opi. roptcy, the Court inclined to hold it unne- 
nion of Mr. Juftice and Mr. Juftice j'cefikry for the PlaintifFto Ihsw that the De. 
Heath, MaiieerJ, ante, vol i. fondaat’S'ddate would not produce 15 r. in 

p.46^.469. That was an a^ion of the pound under the fecond bankruptcy, 

/Tr, to which the bankruptcy and certificate although the ailion was commenced before 
Ilf the Defendant were pleaded, and it ap* ^ any dindend had been made, and before 
peating that the Defendant had been twice the fmriod allowed by 5 (ha, a.r, 30./. 37. 
a bankrupt, and that the caufe of aAion for making the dividend had elapfed. 
occurred between the firft and fecond bank* 

voL. in. ^ c 
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•180-2. writ of extcution ougbt to hctiVt beeiiiiimice^* It is not fuggefted 
'.’eTmo^k execBtion h^s been improjiefly executed, or that more 

.i'Aft'icE*, 'h»8 been taken;than might have been taken tthder a fpcclal exe¬ 
cution. Now it appears to me that the gravamm in an anSJ 
querela mull have been'that fomethtng bad been improperly taken. 
And if relief could pot Ijj^ave been granted on an audita, querela 
neither can it on niotion. 

Rooke J. The.judgmcnt in this cafe purfues the warrant of 
attorney, and the execution purfues the judgment. Both there¬ 
fore appear to me to be correfl. The only ground of application 
to the Court muft |,be, that the execution has been executed con¬ 
trary to the 5 Geo, 2. But it appears that no dividend has been 

made: then how can the Defendant be entitled to fet the execu- 

#• 

tion afide. It is not pretended that any of the articles protected 
by the fiatute have been taken: had any fuch matter appeared, it 
might have afforded ground for particular relief. 

Chambre J. I do not-fee how the .PlaintiflF could have afled 
otherwife than he has done. On a general warrant of attorney he 
could only enter up a general judgment. No one ever heard of 
a feire facias upon a warrant of attorney. Then the execution 
muft follow the judgment. It was agreed by the Court of King’s 
Bench in Busttm v. Mardin^ thto: a fpecial execution on a general 
judgment was bad. If the Flaintidf takes jnore under the execu¬ 
tion than he is entitled to, the Defendant muft make a fpecial 
application on fpecial grounds, the proof of which muft He on him. 
1 do not think this decifion inconfifteui -with the cafe of Buxton v, 
Mardin. 

‘Rule diftiharged. 


juijjth. Salte and Others, AfBgnees of Stock a Bankrupt, s;. 
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HIS was an adion by the Plalfitifts, asaflignees, upon two bilie 
of exchange drawn fiy the bankrupt and accepted by the De- 


Ktng'i Bench fendant. The caufc was tried before Cbamhre J. at the GmldbaU 

pri{ons,tho’ n • ./»> . 

adiniffibie Sitdngs ill thxs Term, when the Plaintiffs, in order to prove that 
prove the pc- thc bankrupt had committed an aft of bankruptcy by lying two 

riod of the 

.ccounittnent and direbaege of apritbaer, are not-admiflible to prove the cufe of hie commhiBeRt. 
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months in prifon for debt, produced the books of the Fleet and 
King's Bench prifons to eftablilh that fa^. Thefe books con¬ 
tained entries of the dates of the committnents and difeharges of 
all the prifoners, together widi particulars of the caufes of eadi 
commitment extra^lied from the original Warrants. From thdTc 
books it appeared that the bankrupt had been committed to the 
■Fleet for debt, and bad been removed from thence to the King's 
.A • prifon, charged as well with the adion in the Common 
Pleas as with feveral other adlions in the King’s Bench, and that 
he had altogether lain in prifon above two months. On the part 
of the Defendant it was objeded that though the prifon-books 
were admifilble in evidence to p'rove the period of the commitment 
and dilcliarge, yet they were not admiflible to prove the caufe of 
the commitment, but that the original warrants (hould have been 
“produced. The learned Judge admitted the evidence, referving 
the point, and a verdidt was found for the Haintt^. 

.Bayley ^eT}t^ having, on a former day obtained a rule for 
^fetting alide the verdid: and having a new trial. 

Shepherd and Beji Serjts. fhevred caufe, aiid contended that as 
it appeared from the cafe oi The King v. Aieklis^ Beach. C, C, 43 J. 
ed. 3. that the daily books of a prifon are admiiEbie to prove the 
time at which a prifoner is difeharged, it tnnft neceSariiy follow 
that if they are admiflible to prove any of the faiSs which they 
contain, they are admiEible to prove all the feflis which they con* 
tain; for that the admiffibility of the books did not depend upon 
the queftion. Whether better evidence of the fa^s contained in 
them might or might not be produced, *fince the parole evidence 
of the turnkey would be better-evidence of the period of the com¬ 
mitment and difeharge than the books themfelves, but on the 
ground that the books were documents of fufficient credit to efta- 
blifh their contents. 

Marjhall («) Serjt., in fupport of the rule, infifted that the cafe 
of Fhe King v. Aickles only decided that the books of a prifon are 
admiflible to fhew the time of the prifoncr’s commitment and dif¬ 
eharge, and that the general rule of law being that the beft evidence 
of a fall muft be produced, the Court would not hold abftraiis of 
the warrants of commitment, introduced into the public documents 
of the prifon, a? to the time of commitment and difeharge, to 

(«) la abfenca of Mr. S«rjt, 
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be thereby made as good evidence as the warrants of commitment 
themfelvcs; for fuch a deci(ion wotild be making a copy of an 
inflrument taken by a public officer evidence, when if taken by a 
private individual it would clearly hot be evidence. 

• Cur, adv. vult. 

The opinion of the Court was now delivered by 
Lord Alvanley Cli. J. The queftion in this cafe is, Whe¬ 
ther the evidence produced was fufficicnt to prove a fad: ncce/Tnry 
to conftitute the ad of bankruptcy, oia. that the bankrupt had 
lain two months in prifon on civil procels for debt. For this 
purpofe the prifon books were produced, from which it ap[>eartd 
that the bankrupt had lain the necdfary time in prifon ; but it was 
objeded, that though the books were evidence of the time of the 
bankrupt’s imprifonment, they were not evidence of the caufe of 
the commitment, and that they were not equivalent to the coin- 
mittitur itfelf, which was admitted to be in exigence. To eftabiiffi 
the Efficiency of the evidence the cafe of The King v. ^dickies was 
cited, by which it appeared that in a criminal cafe, where it was 
material to prove the particular time of a prifoner’s difeharge, the 
book of Newgate was held to be fufficient for that purpofe. That 
was a book kept by a public officer for the purpofe of entering 
the tranfadions of the prifon, the names of the prifoners, and the 
times of their difeharge, which entries were fometiraes made from 
the information of the turnkeys and fometimes from their indorfe- 
ments on the warrants. The book was a complete biftory of the 
tranfadions of the prifon, and as fuch it was held to be evidence of 
the day on which the prisoner was difeharged. But the material 
diffindion between that cafe and the prefent is, that there was no 
document of the fad which was proved by the book of Newgate but 
the book itfelf, and no other evidence could have been reforted to 
except the parole teftimony of the turnkey who might happen to be 
in the prifon at the time of the prifoner’s difeharge. But in the 
prclent cafe the committilur from which the entry was inferted in the 
book is in cxiftence, and the queftion is, Whether that be not better 
evidence than the book itfelf ? I am of opinion, and my Brothers 
concur with me in thinking that it was better evidence, and that 
the books therefore ought not to have been admitted. It has been 
faid that thefe were in the nature of public books j but it was 
not contended, that they were that fort of public document, a 
copy of which might be given in evidence, like a pariih regifter 

I made 
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made under public authority., The two documents do uot there- 
fore appear to pae of a n«iilar nature, for the gaoler k not re¬ 
quired by law to keep prifota hooks, but they are only kept 
for his own information and fecurity. ‘We do not therdbre 
think this cafe governed by the cafe qf Th Ki^ig v. ; but 

we are of opinion , that the commkdiut %M»ht to have been pro- 
duced^to cftablilh the caufe of the coounitment', and confequent!}'^ 
that there muft be a new trial. 

Rule abfolutc- 
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^ssvMPStT on a policy of infurancc. 

The declaration, after fettiUg out a policy' of iafaranee in the 
ufual form, dated the Jigth of OiStd/er tygaj on Che {tAp Pitr^owUiy 
“ at and from Bayonne to Martinique^ and at and from th^ce to 
return to Jiayonne^* and making all the nOcefiary averments, Rated 
the lofs in thefe words : ** And the faid JoJeph Wurtadif farther fays, 
that afterwards and after the faid (hip had fo arrived »K-Martinique 
aforefaid,in the faid writing or policy of afTurance mentioned, ahd 
wbilfl flic remained tlrere ; and> befcHre her departure from thence, 
in further profecu,tion of her faiej voyage, to return to 
aforefaid, to wit, on the 12th day of Novemb^r^ in the year of onr 
Lord 1793, the faid ifland of Martinique with force and arms, 

and in an hoRilc manner, attacked, captured, and taken by the 
forces of our prefent Sovereign Lord the now King, then being at 
enmity and open war with the faid ifland and the perfons cxercifing 
the powers of government in the flitne; and the kid fhip then 
• and there being at tlk fame ifland as aforefaid:; then and there on the 
capture of the, fame, w^as then and there feized, taken, and captured 
by the faid forces 6f our faid Lord the King, as a prize, and thcre-^ 
by the farhe fliip, with all her cabkle, apparel, ordnance, rounitfdn, 
boat, and other furrtittifc thereof^ became and was totally loft to 
the faid Jqfeph Furtddo^ to wH,' eX Lotidan aforefaid, in the parilh 
and ward aforefaid.’^ The Defendant having pleaded the general 
ifliic, the caufe was tried befofe Lord dihanUy Gh,' J. ttt the firft 
fittings in this term, when a verdi<ift was found for the i^laintiff, 
fubjed to the opinion of the Court Ufpon the following cafe. 


An iefuranee 
eJFtf^letJ in 
Great Btkaiv 
on a Brenth 
fliip previous 
in the com- 
irreneement 
of holliUcies 
between 
Great Britain 
And France 
does nor co¬ 
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Britifit cap¬ 
ture. 
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The PlalntilT was owner of the flilp at the time of the infurance, 
aiid from thence until the time of the lofs hereinafter mentioned. 
T he thip failed upon the voyage infured in OBober 1792, and ar¬ 
rived at Martinique ii* November following ; Ihe remained there 
until y.arch 1794, but bet remaining there was juftified by necef- 
fity; and wrar having brdken out between this kingdom and France^ 
{he was then, upon the capture of the illand of Martinique,hy the 
Briii/h forces, taken by tliem as a prize, w'ith 40 other French 
velTels. The Plaiutift' at the time the policy was efi'edted, and from 
thence until the a^flion was commenced, was a French I'ubjcd, and 
refident at Bayonne^ in France^. Which country was in amity with 
Great Britain when the policy was cfFeited, and until the month of 
February 1793, at which time hoftilities commenced between F.ng- 
land and France, On the loth March 1796, his Majefty granted 
a licence to. Mefl'rs, Alvesy Rebello^ and Co. authorizing them to re¬ 
ceive from the underwriters on this policy,the money for which 
they had fubferibed, and this a£lion was brought under dire< 5 lion 6 
from Meffrs. Alves^ Rebello^ and Co. the Plaintiff’s agents. 

The queftion for the opinion of the Court was, Whether the Plain¬ 
tiff was entitled to recover in this a<lIion ? If the Court lliould be of 
opinion that he was, a verdidl was to be entered for the Plaintiff; and 
the Court fhoiild think that the objcdlion to the Plaintiff’s recovery 
appeared upon the declaration, fo as to entitle the Defendant, to the 
full benefit of it upon a motion in arrefl: of judgment, the verdicl 
w as to be entered for the Plaintiff, and the Defendant was to make 
fiich application; but if the Court fbould be of opinion that the 
Plaintiff was not entitled to recover, and that the objection did not 
appear upon the record fo as to entitle the Defendant to fuch bene¬ 
fit, then a nonfuit was to be entered. 

Bayley^ Serjt., for the Plaintiff. The quelUon is. Whether after 
the ceflation of hoftilities between Englancl and France^ a French¬ 
man be entitled to recover in the Engl^ Comt& upon a policy of 
infurance effeilcd in England before the commencement of hoftili- 
lies for a lofs by Briti/b capture during the war ? ift, The autho¬ 
rities are dccifive in the Plaintiff’s favour. In Blanche v. Fleicbcr^ 
Dong. 251. the poliey, which was on account, was fubferibed 

on the 7th of ^uly 1778, and the proclamation for reprifals on the 
French was dated the 29th of the fame month, after which the Ihip 
xvas captured by a fCing’s cutter: Lord Mansfield faid. “ It is in¬ 
different whether tlife goods wtte JEngl^ or Frrmch ^ the rilfc ex- 
' tends 
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tends to all captures,” The of Bden v. Parkinfon^ Doug. 732., 1802. 

and Bermon v. Woodhridgey 781., and Plantamour v. Staplesy Fwrtao^o 
1 IT. R, 611, in nQtUy whkh j^Ifo, <Kcurred in the time of Lord 
Mansfieldy were of the fame nature, and the Plaintiffs were allowed 
to recover. To tliefe may be added the cafe of I'^on v. Gurneyy 
3 T, R. 477,, which arofe in the time of Lord Kenyon^ That was 
an infurance by Jnfeirican loyalifts effedied on a Dutch fhip before 
the commencement of hoftilittes between Great Britain and Hol¬ 
land \ the lofs accrued’by capture ; and the Plaintiff re¬ 

covered. Thefe cafes include a period of twelve years from 1778 
to 1790: and though it does not appear that the objedion now 
made was exprefsly raifed, yet as all the cafes afforded ground for 
the obje(£Lion, it muft be prefumed to have been the underftanding 
t>f the profefhon that fuch an obje^aion coulji not have been made 
with fuccefs. After fuch a feries of decifions countenancing thefe 
infurances, it may be queftioned how far it would be confiftent with 
good faitli to foreigners to declare them to be illegal. Certainly it 
is not confiftent with good policy to come to adecifion which mgft 
have the effc^l of driving all foreign infurances from this country, 
fmee no foreigner will think it fafe to effe£I an infurance here, when 
he knows that in the event of a war breaking out between this 
country and his own, his infurance will be rendered unavailable. 

The cafes of Brandon v. Nrjhitty 6 T. R: 13., and Brijlom v. Toxpersy 
6 T. R. 35., having been determined on the ground of alienage, can 
afford no afliftance to this Defendant: but as it appeared in the lat¬ 
ter that the lofs was occafioned by capture, arid the Court did 

not decide it at a!! upon that ground, it affords an additional rca- 
fon for fuppofing, that even at that time it was not thought a ftiffi- 
cient objedion. The cafe of potts v. Belly 8 T, R, 548. will not 
affed the prefent queftion ; the infurance there having been effeded 
on a trading with the enemy,, which being illegal itfelf renders the 
infurance,illegal alfo ; though if fuch trading be fandioned by the 
King’s licence, the infurance will,he legalized. Vandyck v. WbitmorCy 
I iiu/?, 475. Many authorities therefore may be cited in the Plain¬ 
tiff’s favour, and none are to be-found againft him. Bui adly. It 
will be contended that it is contrary to found policy to a low in¬ 
furances by which thotnemy may be itid«mmfied againft the ads of 
the Britt/]} Government at the expeoce cdBriiijb fubjeds. To this 
it may be anfwered that during jcouriutiance of the war the 
foreigner can derive no benefit firoija his contrad. So long as his 

6 recovering 
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I boa. recovering would tend to defeat the ohj^s'of the J 3 rUi/b Oovern-t 
gvi-.T A 03 tnetu, by fupplyjng the coffei's or encouraging the commerce of its 
Ro»TiKR», enemies, he is difabljcd from n>a%Ui«i.ug an aifI:ion. by his charac¬ 
ter of alien enemy. Nor can he ealcnlate with arty certainty upon 
Tecovering at the reftoration of peace, fa aa to found any commer¬ 
cial fpccnlations npor^ iuch expectation,, for by the Jaw of 
Jaad, alj the property of alien enemies,..inciuding their debts, is 
veiled in the crown: and upon office found the K-ing is entitled to 
reap the benefit of all contrails made for their advantage. The 
Aihrrtey General Parker Hep. 'zQj. After the ceiratiotj 

of hollilities therefore foe foreigner will not be able to avail himfelf 
of his indemnify, uolefs the Crown neglect,to infin; upon its rights: 
In which cafe it mull be prefumed that, his recovering is, not incoti- 
fifient with the policy of the Rate, in the fame manner as that pre-« 
furaption authorizes an alien enemy to recover even during the 
war, where he has obtained foe King’s licence for that purpole. It 
may be remariced that jn the 13 Geo. 2. {a) an attempt was made to 
introduce an a| 51 :, of Parliament to prohibit infurances on enemies’ 
property withopt fuccefs. An. ad however to this effoa pafl'ed 
in the 21 Geo, 2. (il}, and another in the 33 Geo. 3. (r);both which 
were temporary a<l:s impofing penalties and ena£ling that fuch in- 
forances fiiould be void. Had they been void at common law, fuch 
enactments would have been fuperfluous j at lead a declaratory 
claufe might have been fufficienf. 

ifg/? Serjt. ^ for the Defendant. With refped to the cafes vsihicK 
have been cited it may be fufficient to obferve, that the queftion 
which now (lands for the detcrnfiuation of the Court, did not 
arife in.any of them. Indeed it was then pretty generally under- 
ftood that the property of an cuerny might he iufured Jlagrantc 
hello: confequently no difpute could havc.arifen upon a policy like 
the prefent. It is a general principle of law that whatever milirates 
againft the intereft of tlie Rate is contrary to lav,r j the law being 
made for the prote^lion of the public. No contrail therefore, 
which is prejudicifd to morals,, to foe revenue, or to any civil 
eftablifoment can be enforced in a court of juftice. Upon the 
fame principle the, will not tend its aid to a contraiR which 
gives to one of the contrading parties an intereft contrary to the 
intereft of ihe- ftatei In Pojler v, ^ackeray^ l T. iJ, 57. in notis^ 
an adion was brought on a wager that war would be declared 

{») Sec 6 #. R, 4*. {h) C. 4. (r) C. vj.J. 4,. 

7 with 
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"with Prmre iii three months; aod though the cafe was never 1802. 
finally decided, yet it appears from the expreflions of Mr. Juftice 
Bi/lier m Qooel v, Etihtt^ 3 Y*. R, 701. 702» that a great Piajority 
of the Judges were againil the adion, and he confiders it as a cafe 
* «f great authority. And in a cafe fubfequtnt to pojerv. Thackeray^ 

Wa. Atberfold V. Bearef, 2 T. R, fiio. the Court refufed fo enforce 
m wager refpefiiing the amount of 4 he hop duties, confidering it 
contrary to the polby of the ftate to admit tlie'public difcuflion of 
the fubjea to which the wages related. And it feeins to have 
;j,*been the opinion of all the Judges in Good v. Elliott^ 3 ST, R. 693. 
that wagers which are againil the found policy of the kingdom, 
and tend to make the party a bad fubjeiS are void. Puffibty the 
infurance of enemies’ property during war, in a commercial view 
may be advantageous, but in a pplitkal view it is highly dange¬ 
rous. It has been fuppofcd however, that information has been 
obtained for government through the medium 0? Lloyd’s CofFec- 
Houfe: but it feems rather too much 4o. expe^J: that thofe who 
are moft interefted in the fecurity of the enemy’s Ihips iltould be 
•very ready to give information through which they may be de- 
ftroyed. The intereft uf -the underwriters certainly leads them to 
give information to the enemy of the defttnadon of our own 
cruifers, and whether they may at any time have been induced to 
do fo, it is at leaft contrary to all found policy to fuffer the induce¬ 
ment to exift. , The efFed of fuch policies of infurance is to defeat 
the great objeds of war. For in proportion to the exenions of the 
country will be the lofs fuftained by the enemy: and yet if ene¬ 
mies* property be infured here, thofe exertions of the government 
will be dlreded againft its own fuhjeds. One objed of war is to 
deftroy the commerce of the enemy ; but the end of all infurance 
is to encourage commercial fpeculations dillrlbudng the Ioffes 
among a number of individuals. Thefe objedions to a policy 
effeded during war arc equally applicable to one elTeded before 
the war. It often happens that previous to the commencement of 
hoftilities, the firft ad of the government is to feize the foreign 
veffels then in its own port. But if that property be infured here, 
the feizure will neither diftrefs the foreigner, nor afford any fecu¬ 
rity to our own government againft the ads of foreigners in whofe 
•ports our fhips may happen to be. It is true that the poKcy in 
<jueftion ^as lawful at the'time when it waseffed'ed. But if it 
l3e illegal for an EngUjhmm to infure againft the ^ftile ads of the 
Vox*. 3 Uritip 
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Britijh government, thofe a€fes are hot to be confidired as falling 
withia the rlfks deferibed in the policy. It is not to be intended 
tliat the Defendant conlra^led to do that which it h^as unlawful 
for him to do. Ihdeed admitting the cofitfadl to have been lawful 
at the lime w’hcn it was rAade, and to have extended gertcrally to 
all detentions of princes and people, the fubfequent coodu£l of the 
Briti/h government difpenfes with the performance of that part 
of it which relates to the hofltlc aits of that government. Tn 
Brete/fer v, Kitchdl^ 1 &alk. 198. it is faid by Holt Ch. J. that “ if 
a man covenant to do a thing which is lawful, and an ait of par-^ 
liament comes and hinders him from doing it, the covenant is 
repealednow it is as much competent to the King to declare 
war as it is to the parliament to make a ftatute; and if the com¬ 
mencement of war render it illegal to indemnify the foreigner 
againd the hoftilf ails of the BritiJh government, that part of the 
contrail is as much repealed as if an ait of parliament had pafled 
for that purpofe. It is laid that the enemy Can receive no indem¬ 
nity until the reftoration of peace. Yet he may fpcculate during 
the war upon the certainty of receiving his indemnity at a future 
period: and though it is faid that the King may fue for the debt, 
and thus deftroy his expedtatioti, it is much too improbable that 

fuch a prerogative would ever be reforted to, for the Court to 

♦ 

found any argument upon it; and indeed the difficulty of enforcing 
that prerogative, from the dcfeCl of the neceflary evidence (of 
wdiich the grcatefl part would be in the enemy’s poflcffion) would 
render it almofl wholly unavailing, 

Qir, adv. vidt. 


The opinion of the Court was now delivered by 
Lord Ai:,vanley Cfi. J. As it is of infinite iraportAnce to the 
parties that this cafe fhould be decided as fpcedily as poffiblc, and 
as we entertain no doubts upon the fubjeit, wc think it right to 
deliver the judgment of the Court without any further delay: at 
the fame time corifidering the magnitude of the queftion, we (hall 
allow the parties to convert this cafe into a fpecial verdict, in order 
that the opinion of the higheft Court in this kingdom may be taken, 
if it lliould be though^ neceflary. There are two queftions for our 
confideratiou; ill. Whether it be lawful for a fubjedt to 

infure an enemy from the cflTed of capture made by Ins own go¬ 
vernment ? 2dly, Whether, if that be illegal, the tnfurahee in thU 
cafe having been made previous to the commencemept of hdftili* 

’ ties 
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ties will make any difference ? As to the iff point, it has been 
undefftood for foqae ye^rs part to have, been the" opinioi) of all 
Wefimit^er-liall^ and I believe of the nation at large, that fiich 
infuranccs are not ftriiStly legal or capable of being enforced in a 
court of juftice. The cafes upon the fubje^ are all brought into 
a fmall compals in the two valuable books of Mr, P^rk and my 
Brother MarJJjall. Mr. Ptfr'^feems to confider the cafes of Brandm 
V. Nejhitt and Bri/low vt Towers as having decided the point (a) ; 
hut after looking very accurately into all the cafes, I am ready to 
j^mit that there is no dire^l determination. The above two cafes 
proceeded on the fliort groun^ of alienage, which was fuflicient to 
lijpport file decifiOtt of the Court without entering into the other 
• quePiion ; and I do not think the latter words of Lord Kenyon in 
Brandun V. Nejbitt^ applied as they are to the cafe of Ricord v. 
Bettingham^ fupport the inference which has been drawn by my 
Brother MarJldaU^li) iti hjs book, v/a. that bb Lordffiip thought 
that a policy effe^led previous to the war might be fued upon in 
the event of peace, even though the lofs fuftatned by the affured 
arofe from Brilijh capture, ft b well known that for a confiderable 
time, not only fome politicians entertained an opinion that infu- 
rances on enemy*§ properly were beneficial, but that a great Judge 
went fo far as to try caufes in which this point diredly appeared, 
and peimitted foreigners in their own names, and for their own 
benefit, during the war, to recover on policies of infurance on 
Ibreign goods againft Britifh capture. The opinion of that learned 
Judge, as to the policy of fuch infurances, is well known, and it 
was fiippofed he would not have fandlioned them unlcfs his opinion 
in point of law had been equally favourable. But we have now 
the beft evidence (c) that hb fentiraents in that refpecb were diffe¬ 
rent from what they were fuppofed to be. * Though he did try 
caufes upon fuch infurances, he always entertained doubts upon 
the law, and endeavoured to keep out of fight a queftion which 
might oblige him to decide againff what he thought for the benefit 
of the country. This takes off ipaterially from the ciTeil of thofe 
cafes which have been cited, to induce a fiippofition that the law of 
Bjgland had tolerated fuch infurances, , How far it is confiftent 
with, good faith, after fo long amacquiefcence, to fet up a defence 
which the foreigner may fay he had no reafoii to expe^, is a quef- 
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tion for the dedfion of Defendant and not that of the Court. We cau 
only fay, that although many perfons have recovered in fuch adlions, 
it is equally true that doubts have been entertained by many perfons 
as to their right to reeover, and that tnaft of thofe who^wcre informcd 
upon the fubjedt were ^hririly perfuaded that the dbjedlion might 
have been lOade wiih fuccefs. This aEbrdsa fuffident vindication 
to tlte courts of this country in now deciding this point againft a 
foreigner. In the year J748 an adt(n) paiTed prohibiting the in- 
furance of French fhips and goods during the war; this was at 
Icaft a Icglflative declaration of the impolicy of fuch infurances at 
that time. Irom the e.xpiration of tliat to the pafling of the 
33 Cco. 3. c. 37 - 7 ^ 4* no legiflative interference upon the I'ubjeflt 
ever took place, and previous to the laft mentioned ad: the policy 
in queftion was tffeded. By the terras of the policy the under¬ 
writers certainly undertake to indemnify the Plaintiff againfl: all 
ciiptures and detentions of princes, without any exception in relped 
of the ads of the government of their own nation. The queftion 
then is, Whether the law docs not make that exception, and whe¬ 
ther it be competent to an EtigU/b underwriter to indemnify per¬ 
fons who may be engaged in war with his own fovercign againft 
the confequcnces of that war? We are all of opinion that on the 
principles of the Engltpj law it is not competent to any fubjed to 
enter into a coutrad 10 do any thing which may be detrimental 
to the interefts of his own country; and lliat fudi a contrad is as 
much prohibited as if rt had been exprcfsly forbidden by ad of 
parliament. U is admitted that if a man contrad to do a thing 
vtfhich is afterwards prohibited by ad of pariiament, he is net 
bound by his contrad. This was expreftly laid down in BrtwJicT 
V. Kitchell^ I Salk. 198. And on the fame principle, where hof- 
tilities commence between the country of the underwriter and the 
afiured, the former'is forbidden to fulfil his contrad. With refped 
to the expediency of thefe infurances, it feema only neceffary to 
cite a fmgle line from Bynktrjl.oek and part of a pallage iu 
Valin (f). The former fays, “ pericula in fe fufeipere ^uid 

efi aliud quam eorum commercia vtarUim^.prornovere,^* and the latter, 
fpeakiiig of the condud of the Engllfb during the war of 1756, 
who permitted thefe infurances, fays, “ The confequcnce was, 
that one part of that -nation reftored to us by the eftfed of infu- 


f«) 31 Gte. 1. 4. I fl/all. p. 31. 

■</.) Juns- Ful* la. I- c, xtt j (e) P. 3*. MarJbaH, p. jz. 
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“ ranee, what th« otli6r toblc'lr0^^ Lord 

Hardwicke indeed, v» The Royal Exchange ACurance 

Company, i Fez. 320. ufes th^e words j ‘VNo detWmmation lia 
been that infurance,Q^;gnemieS’ fliips during the war in unlayv'fuii ' 
it might be going tO;ia^^ all with enemies is nhlaWfol, 

for that general; |o^me would go a great way, even where bnly 
EngUJh goods a!r^\»ekpoVtfid, and np’ns of the enemies’ imported; ' 
which may be ycry beneficial. I do, not go on a foundation of 
that kind, and ,there have,; beicn feveral Infiiraijces of this foit 
during the war which a determination upon tltai: point might hurt.” 
This however is but , a doubtful opinion as to the legaihy 
of fuch infurances, and,iiot very,,favourable to them. Ixx Planche 
V; Fletcher Lord Mansfield is certainly reported to have fald, ** it 
,is indifferent whether the goods were Engli/h or French^ the rilk 
infured extends to all captures,” wldch feenas at firft to go a great 
vray towards giving effed: to irtfiirahces agaihfi Britijli capture. 
But we mud ftippofe this tdhavci heen fald becaui.e the defendant 
did not prefs the ohjedion j and if the party acquietced* tlie ex- 
preffion gives no more weight to thr cafe than belbhgs to any of 
the other cafes which tiave been eked, Aicfi as Bermm y, H^ood'- 
bridge^ Eden v. Parkifijon^ and Ft’^on v. Gurney^ iii which tlic, 
queftion was nOt raifed at all. Oh the other band the cafes of 
Brandm v. N^itt and Briflow v. Thtvch certainly proceeded ott 
the ground of alienage. There is no exprefs declaration therefore 
of the court of King’s Bch6h; either for' or agaiiift iHe legality of 
fuch infurances, and the queftioh comes now to be decided for the. 
firft time. Wc are"all of'opinion that to irt/ere enemies’ property 
was at common law illegal, for the reafons given by the ttyo 
foreign jarifts to whom I have referred. If this be fo, a cantra<ft 
■of this kind entered into previous to the coraniencement of hoftifi* 
ties muft be equally unavailable in a dourt of Jaw, fihee it is equally 
injurious to the intdrefts of the country 9 for if fuch a oohtiradt 
could be fupponed^ a foreigner ihightinfare previous to the war 
afgainft all ih^ evils iiidident to W'ar. But it is faid that the action ■ 
is fufpepdtfd* and that the indenanky comes fo late that it docs not 
Rrengthen ^he referees of the tmechy during the w^ar.' The enemy 
howevot is. ve^ little injured by captures for which he is Aire 
at fome petibd “or oihl^ to be fepmd by. the underwriter. Since the 
cafe of it has been umycrfaliy uiideriftood that all 

commeri^al'iotfejfbowfo with thO drtemy is to be doafideVed as Ule- 
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common law (though w^tibys to tliat Cafe a very learned 
Fi.rtabo Judge {a) appears to have cmei^ined doubtaon that fubjea) and 
RoooeKs. that confeqoentiy all infurancea j^unded upon Etch intercourle are 
alfo illegal. Why Ar? they jJlegai ? Becaufe they are in contra¬ 
vention of his M^efty*s bhje^i in making war, which is by the 
capture of the enemifes’ property, and hy the pmhibltion of any 
beneficial intercourfe Between them and his ownJubjefts to cripple 
their commerce* The fame reafoning which influenced the Court 
of Ring s Bench in their decifiort in MfU v* l^otts^ leeltas decifive 
in the prefent caie; hor it being determined that during war ail 
commercial intercourfe with the enemy is illegal at common law, 
it follows that whatever contrad tends to protca the enemy’s pro¬ 
perty from the calamities of war, though effeaed aritccedent to 
the war, is nevertheleis illegal. It has been Ibppofed that the 
doarine which has prevailed refpcaing ranfom bills tends to favour 


thefe infurances j-but no aaion was ever maintained upon a ran- 
fora bill in a court of common law until the cafe of Ricordv. Bet- 

ienbam{b)^ I have the authority of Sir <Sco// for fay- 
ing, that in the Admiralty Court the fuif was always iuftituted by 
the hoflage* The caie of Rieord v. Bettenbam however, certainly 
tended to (hew that fuch, an adtion might be maintained in the 
courts of common law at the fuit of an alien enemy. In confe- 
quence of this a fimilar adfion was brought in Cornu v, Black¬ 
burn {c\ and after argument the court of King’s Bench held that 
it might he fuftained. But in Antbon v. Fijber {d), the contrary 
was exprefsly determined upon a writ of error in the Exchequer 
Chamber. I forbear to enter into the arguimeat fuggefted at the 
bar in favour of the Defendant, that the law will not enforce a 
contraa founded on a tranfadion detrimental to the public policy 
of the ftate. The ground upon which we decide this cafe is, that 
when a Bntijb fubjed ^infures againft captures, the law infers that 
the contrad contains an exception of captures made, by the govern¬ 
ment of his own country; and that if he had exprefsly infured 
againft Britifh capture, fuch a epntrad would. be abrogated by the 
law of England. With refped to the argument infifted upon by 
way of anfwcr to the public inconvenience likely to arife from per¬ 
mitting fuch contradi to beonforced, Wss, <hat all coritrads made 


<fl) Mr, in £tUv. 4 SU/a», 
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with an ^aeiny Wiie to th^ bandSt of the King during war, and 
that he may ei|force;payiaeiit of ahy debt due to aii alien enemy 
from any of his think it Is not entitled to much 

weight. Such a courfc of jfWoceeding never has i>qeii adopted | 
nor is it very probable that it ever will jje adopted, as v^ell fr om 
the dWicultieS attending it, as the dihndination to put;, in force fuch 
a prerogative. The Plaintiff, I am forry to fay, is not entitled to 
a return of premium, bOcaufe the contrja€t was legal at the time 
the rifk commenced, and was a good inlurance againfl; all other 
lofles but that arifing froth capture by the forces of Grtai Britain. 

’ Judgment for the Defendant. 
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Baslino and Others o. (k. ao£tt. 


«nis was an aflion on a policy of infuranct^ dated the i8ih of Policy ofin- 
June 1796, on 25 hogflietdS of fugar, valued at 40/, per IhipwLwii* 
hoglhead, on board the Mount Vernon^ ** at and from Philadelphia 
to London, with liberty to touch at one port in the channel,” the tim warranty 

* ’ a fpnienec of 

premium was three guineasTScr rrwf. the fliip being ftated in the condemaa. 
policy to be an American Frmth 'covin 

The caufe was tripd before hoxHAlhanleyCh, J. at the fittings after 
Trinity Term 1801, when the jury found a verdid for the Plaintiffs, "gan 

damages 290/. 11 r-, fobjedi to the opinion of the court upon a cafe 
dating j that the Mount Vkrrim af the time the infurance was effedled, the MngUp 
when the Ihip failed upon the inbyagc infured, and,when flie was 
afterwards captured, was the foie property of William Mayne Dun- Ih^'UokT of 
eanfun; that the laid William-Mayne Duncanfon was born a Britijh 
fuhjeQ:, under the allegiance of the King of Great Britain, had fionai^tribu- 
refided in the Unired Slates of fince the 22d oVAugnfi ing prizes 

1794, but at none of the above periods was naturalized, or by the 
law's of the entitled to be naturalized as an American 

citizen, but that he was entitled to be, and was in fafl naturalized 

■ , , , lulling that 

as fuch in QStoher 1796 f that xkxn Mount Vernon had formerly been tine circom- 

the prQp^rty, of. Thomas Margatt«iyd, aa American citizen, and that f PIS having 

j. Lrt* t ' thrown 

overboard, the captain and fopercargo having•Hah'doaed the fliip, the Capuin being a Parru^uesae without a 
cenifirarc of hi» oaiuraUettion, and the VnittC States, in their lait treaty with jEnglanti, having fuflVred to 
be added to the eriicln# which had bcfdre b?eo confidered as contraband of war, ifavc, were iufitcient 
motives to condemn the faid,fliip, coodemhed the fame as property belonging to the captor, JlelJ that 
this fentencr wss coceloflve evidence that the Ihlp was not ^uttritan. 

Suiurt, Whfthcr if a fliip warranted /fmrJcan, the affnred does thereby undertake that Ihc fbalJ 
bc'^iied and itavig.itf A according’to all the regulations of thfl 4mtritam navigation n£l i 

' '4 ■ the 



20® € 4 $ s • 1N ■ 'f, ■ >v^' ■' 

1 8o 2. the following are eoples the’&ig^a r^ifter'aad 
*bVrinc*^ *n'i ja form irt wbl<ffhftiiey iaUed iapcta 

Ci,aTett infure<3 j (0ere wiiain’^oducfid of 

the MoufU VerMd^, m the na^me '6£ 

and J^o/hft Qae mafter, - VBith a ^fobfcqu^t; loflorf^o^^ Jftatiiag 
George G. Ddmintci io liaye ta^ken the oath fMi|iped hy and 


George G. Dhmntck io liaye ta^ken the oath f(^i|ipcd hy and 
to be maftef«Sn li<{u of th 4 t 4 be disiUaD^dn :of the ihip, 

was Cow* aiid a market,, and (hatsthe- vKete to dire4l to 

what market'flie fhould go ; that the property ^i^fed 
at the time of the capture heremafter mentionea^ and jhe alTure^ 
were rntefeftcd therein to the amptu^t of the fum inftrcedi that 
the Qiip failed on the ^A June 179 ^; that together with the ufual 
documents taken out byveflela, fire had on board the 
following paffport ; [Here was introduced the triplicate pafs, the • 
tranflation from the Fremb ofwhichi as far as it reipe(9:8 the ar¬ 
gument of this cafe; was as follows ; To all who fhall fee thefe 
prefents. Be it known that; leaye and, pcrmillion has been 


“ granted to George G* Doriunieik^, tnaftcr or commander of the fhip 
*' Mount Vernotty of the towxi of Fbiladelp^af of the burthen of 
“ 4^4-^^ tons or thercabjouta, being at prefeiit in the port of Pbila- 
“ delpbia and bound fwr Biimburgh loaded with fundries ma- 
“ nifeft,*' that two hours after the pilot had been difcljarged, 
and as foon as the ihip Had failed out of the river Deltj^re the 
was boarded and taken pofTcffion of .by Khc Fiytng^j/h^ ah autho¬ 
rized cruifer of the Republic of Franec], and afterwards carried into 
the port of Sr. yoba in the of Fot^tc^Jikojthu w'hilft 

remaining there the iliip.and -cargo were libelled by, the captors in 
the prowifional tribunal of prizes at 5 /. DdnnngOf being a court of 
proper judicature eftabliflied by the RepubHc of for the de¬ 

termination of queftion^ of prize j that in the above court a fehtence 
was pronounced, the form of which,is as follows; ** Thirteenth Fruc- 
tidor (the 3pth of Atigujl^ fourth year,) Condemnation of the 
Vifls ihip Mount Vernon* ExtraiSi: from the books of the office Of the 
provifional tribunal refpeding prizes, eftabUOied in iS? 

\Vc Francis Pon/,'Judge of the pr.pvffipnal tribunal refpediing 
prize eftabliffied in AV. having looked over pur fcntence 

of the feventh^Sr;6iTWii''*>* laft, where all , the papers exhibited, by 
citizen Nadal, captain of the Jpriyateer Flier ^ kgrinil the fiiip 
Mount Vernon f are duly noticed, through which we bad fubmitted 
the depifion of this prize to the d yil commiffion of Gaarkoy which 

' 3 applies 
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applies agam to our tribunal for pronouncing fentence on this fub- 
jcd; having noticed alfo inftru( 9 ;ions which were officlallyr given 
us by the citizen. agent of the French Republic in this city, ifftied 
by the civil cpminiflion aforefaid, in whofe ai^htyes they have been 
>dulyrecorded,from which it appears iirft,tbat the papers having been 
thrown into the fea hy the captain in fight ofthe privateer which cap¬ 
tured him, iecondly, that the captain and fupercargo having precipi¬ 
tately abandoned their ihip, in fpite of the good treatment received 
hy them from the captain, and the hints he gave them 

about remaining there In order to plead their own caufe, and 
thereby avoid her confifcation, thirdly, the behaviour of the cap¬ 
tured crew, fourthly, the captain being a Portugueze without a 
certificate of hi« naturalization^ fifthly, thsxtSat United States^ iu 
* the laft treaty which they concluded with England^ having luffcred 
to be added to the articles which have been looked upon dll at 
prcfent as contraband of war, Raves, tackles, failclotb, iron hoops, 
and finally all which can be made ufe of for vcffels, are fuffi- 
'cient motives to condemn laid fiiip; after a ferious examination 
wc have judged and do judge that the ihip Mount Verncm^ captain 
George Dominico, Portuguesaet with her cargo, has been duly an^ 
juftly captured by the French privateer commanded by citizen 
Nadal^ to whom we adjudge her as property belonging to him, 
and of which he may diipofe under the claufes and condition^ 
made with his officers and crew, he being accountable for the 
duties of invalids and the coRs of the tribunal, which he ffiall pay 
to the bearer of our notary’s order. Santo Domingo^ F^i&idor 
thirteenth thirtieth). Fourth year of the French Repnilic, 

oue and indivifible. Signed in the Regifter, Pons Judge, and 
JDcJ^tycaux Notary Public. 

(Signed) Pons Judge. 

De/pujeaux Notary. 

Tlmt under this fentencc of condemnation the Mount Vernon 
and her cargo were delivered up to the captors by the Spanifb 
gpvemta tii Porto Rico {a\ 

The 
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(a) At this part of the cafe were intro* Art. .i*. of the treaty rr(j[ufre« the fliipi 
ducedftvpml Srticiea of the treaty between of either party to CAhiblt, not only th«ir 
Pranct and jaftemVn. dated tkh pedporU, but ccrlihc&ies dicwing that their 

and alfo feverai pa^Tages fipm the cargo h not contraband. 

Such at areMateriai to the Art. 25. " To the end that all manner 
argument, aia Si^ar Aated^.et length or of diireiiifioni and quarrels may be avoided^ 
.^bridged. } and prevented on one fide and the other, it 

Vofc.ni. 3© 
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The qtieftion for the oj>inion of the Court was. Whether the 
rianuiSs were entitled to recover!' . 


Bayle^ 


i« agreed tl'El in cafe either if the partiei 
herein B‘all i>« mgaged 'in war, the fltip* , 
&i.<i ut Ai-UBeiongiog to the or peo¬ 

ple of the other ally wufl be furtiilhed with 
fei-lcUf rs or peKjpon?,-e*pr<ffling the nawe,' 
propeny, and butle of the ibip, at .eifo the 
name and .place ofbHbitaiion of the matter 
or commander of the faid {hip> that it may 
appeal thereby that, the ikip realty Bftd truly 
brioftgs tn the fubjeils of one of the panier, 
ulilch pail'pent iball be made oat and 
graeud according tn the form annexed to 
thij treaty, they iball lilcewiie be recalled 
every year, that is, if the Ibip happens to 
retain home in the fpace of a year. It it 
l.kcwife agreed, that fuch ibips being load-..^ 
en, are to be provided not only wi.ih puff* 
poi:!i ar above menitonfd, bat alfo with 
(irtiiicates containing ihefeveral particulars 
(if the cargo, the place whence the fhip 
tailed, and whi-.iier ibe is boand, that la it 
msy be known whether any forbidden or 
contraband guous be on board the ftme, 
which certificate Biall be made out by the 
tifliters of the place whence tii« fliip fet fail, 
lo the accuitomed form ; and if any one 
fliail think fit or advifeable to etprefs in the 
/aid c<-rt-li;jies the peifon to whom the 
poods cm buaid belong he may freely do 
fo.” 

Art. sy. regnlatei the mode of treatment 
•to'll" ohtelved towards the fiiips of the 

lii'j-ife, people. Or inhsbitantt,” of either 
party wtien met with try (hips of war of pti 
va-.eers, w.-is- that on produdioo of their 
palTports they (hail be-ttt liberty to parfue 
their voyage. * 

By the American navigation *.3 the foi 
Jowi.ig provifionc are made : *< That Ihips 
or vtflels whicn fl)sH have been regidered 
by virtae of the 9 & irrtiialed, “An */t for 
ugillsring and clearing wtdTclf, regulating 
-thf.coaUing trade, and f ir other porppfe?,”. 
and thofc which after the JafL day of Munb 
ne.u (imI) be regiltercd purfuant to this a&. 
and no Cither (except fuch As fbdil be duly 
qiutified according To law /or. carrying on 
the coafiing trade and fifUerics, or one of 
them) (halt he AeneminattJfVaHj dimedpeipt 
er veJJtU of the United ^tat^s; ~iititied M Ibt 
httiifiu aad fcivilcget epftrtaiaing t» /ueh 

3 


Jeipi V veffth. PrWided that tJtey fhafl not 
contioae to ei^py the fame longer than they 
fball continue to be wholly owned, and to 
be commshdetl by a citizen or citizens of 
tbo.faid Uiind 5 ^mreit.'th»t fhips built with- 
it* the United either ■ before or after 
the ^tb July 1776, and belonging to a citi- 
iptt 6f the S/atee, »ai ^ips not built within 
the^TM/cr, but en the. t.bth Afaji 1799, end 
from thenceforth belonging to. a citizen,, 
and fhjps captured and condemned as prize, 
or Atr‘a breach of any AmerieagUWf may, 
if owned by a citizen, be yegiAered, hut 
that no other Aiips may be regiftered; that. 
in order to entitle any Blip to a regiAry, an 
oath mwA be made before the proper officer, 
ftaiiog the name and burthen of the fhip. 
the place where and the time when Are was ' 
> built, and in fbort miking ft appear that 
according to tbeproTifiansof the navigation 
a£f Are is enihled to be regiAered, and that 
if any of the fafts Aatcd in fuch affidavit are 
within the knowledge of the party making 
the affidavit fslfe., the Aiip lhall be for- 
fcit«-d ; that every change in the commander 
of the Atip Aiall be reported to the coUeffor 
of the difiritt where the fame -happovi, or 
where the rtiip firft arrives alter fuch change, 
on pain of fotleiturc of the regiAry, and the 
coUrdlor Avail indotfe on -the certificate of 
regiAry themame of the new commander.; 
t(Ut if a Blip be regiAered, and afterwards 
traniferred by way of ttuft to a fuhji-fl of 
any foreign prince or Aste, nnd fuch iraaf- 
ler Avail not be notified, fuch Ihip Avail be 
forfeited; that on the return of any regifo 
lered Aup to the port where her owner,, tar 
any pan owner itfides, fuch owner or part 
owner Avail make, on-.h that the regiAer Uill 

. *V-|^ I 

contaSna ine names of all the perfotts who 
are owners, fpocifying any transfer iIuk hu 
been made fioce the regilter was granted, 
atid that no foreign fubjt ft hai any Aiarei 
if the Blip lecurns to a port where no owner 
or part owner refides, then thh comitunder 
Avail make the like oath; if neither will 
make the affiiavit; then the fhip r'ibiH.not. 
be entitled to the privilegea of a ihtp er vef- 
fel of the United State/.’* 

By the American naturalization St 3 psAl '4 . 
and approved s6th Mttrcb 1790 u « pro¬ 
vided 
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Hiaylej Seijt. for the Plaititiffs. Three points I underftaiid arc 
to be Infifted on for the DetendanC; ifl^ That lh<i warraftty'con¬ 
tained in the policy that the Mount Vernon was an American fliip, 
has not been cotnplied with, becaufe theowtier of the Mount Ver* 
non was not a naturalized American fubje£lj idly. That the 
Vernon was not navigated as an American *flaip ought to be, the 
American navigation a£i requiring the captain to be a tdtizen of the 
United Statesi whereas G* Uommek was a Portugueze; and 
3dly, That the treaty between America and Prance has been in¬ 
fringed by d»c Mount Vermn^ her paflTport not having truly de- 
feribed bw intended voyage* Moft clearly the Mount Vernon w,\s 
•not entitled to-the peculiar, municipal privileges conferred on (hips 
belonging to naturalized fubje^a of the United States, her owner 
not being a naturalized fulled:.- But the meaning oi^ the warranty 
is not that (he was to he entitled to thofo privileges, but that ac¬ 
cording to the law of qatlons and the treaties cKiftlng between 
America and other countries iheiliould be an American dilpi the 
rilk of the underwriters not being varied by the privileges to which 
Hie is entitled in the ports of Amcr^a, but by the treattnent to 
which Ihe is entitled from the belligerent powers upon the high 
feas. The diftindion between Briti/h biiilt and Brittjb owned 
Ihips, between fuch as acquire certait) privileges in confequence of 
iheir regiftry, and fitch as are merely owned by fubjefts of this 
country, is obvious. Gould it however be contended for an in- 
llant, that a flitp Jlrityb owned, though not Briti/h built, 
would not fill within the meaning of a warranty that foe was 
Briti/h f Would not fuch a foip fail under tite protciSiion of the 
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vided, that any alien being, a free white per^ 
fon, after i«d yeois* fefirieflce within the 
VnittJ SittUt, htiy be admitted a citicen by 
any of the common law cotirt.t, on his fatlf- 
lying fuch court that he is « perAs^Of good 
ebaraUer, and taking the i!ece,ft'ar*bsths. 

By a fubfyquent nil of naiuraliaation, 
paired a«d .jipp,wired , the'S9»h of yttnuatj 
the ptimtege of being oftturaticed ts 
reftrified to tbofe who declare upoa oath 
before fome of the. courts .there eiissmerstet}, 
their jAWtnion of applying to be natOTeHwed 
«t leatt three years before (he<tii«* df their' 
•dntilTion, sod dt the time ofJthiiir eppTka- 
tion to be admitted io be n*twd)i»ed de- 
elate, opan oath before fome one df the fame 


courts, that they haue tellJed within the 
Vniied Starts at lead three years, and within 
the Bare or terrkdry where the court is held 
to which they apply, one year at IraB, But 
it U provided that perfons rrfident in ^,/ie- 
I rieii at the time the nbore a£l was paBed. 
map be nateralieed if they dedsre upon 
.csih that they have reBJed two years with, 
in the Vnitid SioUi, and one year within 
the Bate or territory where the court to 
whkb they apply is fating. 

The eafe iffo Bated that either party 
ihoald be at liberty lo reter to any part of 
the JmtrhttH laws, or the t/e»ty of the 6th 
fil^uiuy 177S, betwfceo and Jmsrita, 

} as if they had bent fUtly Bated,. 
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* • * ' * • * 
Brdijli flag and be ientitied to the interference of %ht Briti/h go¬ 
vernment if improperly molefted by any bfettigereht power? The 
fame obfervation applies to the Warranty of tk^ jimefican iHip, And 
though iiie Mount Virnon Would, as belonging to a perfon not na- 
turalixed in jimerica, be obliged to pay higher duties in the ports 
of Am^rka thftn if {he Vad bdooged to a naturalized fubjetSk of the 
United Stales^ fhe muft neverthelefs be deemed an American (hip, and 
aa fucli be entitled to the fame treatment from belligerent powers, 
and the fame protedlion from the American government as any 
other fltip belonging to a naturalized fubje^l; of the United Statet* 
The American regifter adt is founded on the fame principle as the 
Brit'tjb regifter adt, and with a view to municipal regulations 
merely. The ternas of the American navigation act arc, that {hips 
not regiftered lhall not ‘^.be denominated and deemed fliips or 
“ veflels of the United States, entitled to the benefits and privileges 
“ appertaining to fuch {hips or veflels.*’. The latter part of the 
fentence fufficienily explains the former, viz. that they {hall not 
be deemed {hips of the United States, with a view to particular pri¬ 
vileges in the United States, though with a View to national privi¬ 
leges as againflithe reft of the World they remain as before that adl. 
This is further explained by the fadk that fliips of the United States 
pay a duty inwards of only fix cents per ton, while (hips not of the 
United States pay in fOihc cafes ten, in fome thirty cents^er ton- In 
addition to whichit may beob{erved,lhat hy the American navigation 
a<ft, if the property of a fhip be altered fhe muft be regiftered anew, 
otherwife the {hip {hall ceafe to be deemed a vcffel of the United 
States, and alfo that if the change of the matter be not reported 
the regifter is void. Now fuppofe fuch a {hip built within the 
United States, apd owned by a naturalized fubjeift of the United 
States •, would fhe from the moment fhe incurred the forfeiture 
of her regiftry ceafe to be an American ftiip, and entitled to the ■ 
proteftion of the American government r Though {he ceafes to 
be an American {hip for certain purpofes, it is moft: clear llie does 
not become a {hip of any other nation. An American fubje<ft is 
only thus far diftinguilhable from an American citizen, that the 
latter is entitled to privileges which the former is not; but both 
are equally efttitled to the protection of the American government. 
Had America been at war with Urance, apd Great Britain at peace 
with her, the Mount Vernon would have been a f«bje€k of prize to 
; 4 ?the 
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the ;oriilfisp8^,0f-Q'W^ilscr 'wraB ,nik'2i.aatG*- 
Talked fiitged ;'J0f; th^ -^saesi '.asd ^vs; 

coufld hmt kxitet&f^ favoiir, nof cptjld ihe tmvc becti 

inrarrafited fot tbc'd^icile of tier omt^r ivould have falfiSted 

iixch ^ watmimy. T^\|^o?r\^iNfe.o^ prtfem cafe was decided $y 
Lord in the cafe cf ST/wS^ v; .BtJi€iei!ickia), Though part of 

the treaty between Amerisa apd^fVvwcc,. requires that 4 <liip,ia order 
to be deemed Wi Amr^cGn fhip 48 hetweeri the two powers, (hall be 


<(«) TaUs V. SikAhti. Sitting* *Ucr 
9'ri»iy> Term iSot . »?•*)» I«er3 iCorr**! *t 
'GmiliihuU, 

'rhvs w*» an aSioB «» a psticg oflnfur- 
«ncc OB tHa freight ci the' Ihjp Fremkba, 
■%verrAO»d dmtritiui,.M. imd from £fwi^w/ 
•ip-NapJin ar Siei^, with teava e> di&t^rge 
«t .Ltgbertt. T^e policy wat dated th« tjth 
«f '’Dtctmhtr iSoOi, ' It appeared tjiat tht 
PUinciff waa an Jmaritait hWB,^zi Bcfided 
in Amirieot and had heeneiSployad in Raw- 
gating vcSeda betaken thrt coantry and 
Jmtrita ; that having married in 
he had. from the year t 797 .occupte(taltpure 
there, in wHieb hit wife and cbiidaen ad- \ 
tided: that fiwce tbit time he had «nea ar 
twice navigated n fliip from J^iverptl jUt. 
Jmniea, and bacic again, bat that daring 
the latl year he bad never been oat 
iand, bat had employed othen to navlgaw 
his veiTelt to JmrUa and elfewhere. hi$ fa- 
fnily conilantly refiding at limtrpMli that 
inO<(?fim8oo, he had perebafed 
lint which w-ts an Amtritan jhip. and rjf^u- 
latly documented re fuch from her owner,, 
who was an Amtritan, nOd-bad broaght her 
over from Atarritti { anti that wheii thn 
voviigc i-> which the pdJicy related fhoold 
be ft.mplcicd, the Plf.intiff intended to re¬ 
turn in her with hi.; family in America, The 
ntlion was broaght in confeqacBC&^ a k>fsf 
oy capture. 

For the Defendant U was objcdled^that 
the wafTnoiy h0$ not be'etf cempiied witbi 
inafinucb asvha,.Plaintiff waa.refiding under 
and entitled to the protection of Great JSri~ 
tAin, and halfndrlghttofttaphis pritileget 
os a pit^ieen «f j^neriea agjiindi thr bcltigfr> 
rcrit powers., .• 

1 ‘or the Plaintiff it was infiaed that hiia 
faridcnce here Wai*iner»ly tftHifitiitm'y, that | 


■he had the amimiut revitrleadi, and was, 
therefore entitled to warrant hit Clip Ame^ 
■riettftt 

liord £r»jFm Ch. J, Whether the. Plain-• 
tiff has thelnt'sntion of returning to Amtrita. 
or not. et a fotore period cannot affed the 
prefen.t queftlion. In the poHcy he has war¬ 
ranted the fhip to ba Amtrkan ( 

from which warranty, thd .nodcrwriict* col- 
leiaed that Aid was entitled to the privilege, 
of an AmuTHtM: fiiip; JS.ut .whether the Utip 
bs entitled: tp thplb privileges dr not doea 
not depend miinti/ upoa-her owner being ad 
Ameicatt born, , Perfdna refiding In this 
epaatry, Fen|>ipff advantages of the trade 
of thik coaWtty,.«Ad edhttibnUdgad the jfen- 
being of thia epaotry, naft for the parpofea 
of trade be donfidered m belongtag to this 
COdptry. 1^ the Uw of netaons# therefore, 
the property of foch « perfon it liabltf to 
eaptore by bdiiigefoata. od the groabdof 
fach property helongiog toe fobjed of this 
eonntry. That rdle of iiw was aflod opoitl 
in the Stn»t .St^atit$ cafek at the Cockpit, 
when Lord CamdtUt »nd feme of thi 
greateft perfons that ever adorned the law 
oTfhis'covntiy’preddbdUhere. In the cafe 
of the thdegh we wefo of opi¬ 

nion that G/lleif being a native of fois coun. 
try. could not put off his allegiance to it, 
bttf la^ght be gtiilry of high irealbn againft 
the date, yet we tbodght that being dohii- 
piled'in Anitrica Ik was entitled to the ptt- 
vilrges of an ..fmrr/.aw.—-The Plaintiff was 
nonfuited. 

•■■Tit- AtitTHty Gttteral {La-vj), Erjtint, 
Fnnf.end Ccj/r/cr, for the Plaintiff, p 

Gmrmw and for the Defendant. 


* iry/ii# V. Martyatt, 8 ST, 1 ?. jt. alfo eafe, vol. I, p. 430. 
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-regiftered according to the pr ovilioiw of the navigation aa, 

yet the queftion bet weep the pa*t 4 «^-lQthU a&ion moil be decided by 
reference to the general la-w of patlons, aacor 4 ti 3 g tp which the 
ranty that the Mount^^mn vitA Amerie/mi has beca icompUed with. 
As to the ad objpaion* that the Vmm waa not navigated ac¬ 

cording to the laws of Jiner4ca^^ caplainbeing a-FcrJ^gstessef where¬ 
as be ought to l^ave been a citizen of the United Siates^ both the fa^l 
and the cootdufion drawn from that ;ni^ be denied. The fa6: 
is collefled from the ientcnce of cpndeai.naiioa i yrWea® 
tence only fays that ihe captain jwas » Fttrtugtu^ without a cer¬ 
tificate of bis naturalization. By thi^ laws of the 5 /e/w, 

previous to the aft p.iflcd in 1795, any perfpn who had refided in 
for two years was cntitted to be naturalized. Now ,the 
fentencc does not allege tbat he was i>ot a citizen, pf America^ . hxxX. 
merely that he had not about him at the time of . the capture the 
evidence of his being a citizen. But the treaty between America 
and Fran££ docs not require that a, foreigner who has acquired 
citizenfhip in .ffjisrriryj, Ihould carry about him tbe certificate of 
his naturalization; nor indeed, as between the two powers, is it 
neceffary that the captain fliould be an citizen, though 

in confequence of his not being fp the lhip is not entitled to the 
municipal privileges of a Ihip of the United States. \Ueatb J. By 
the 25111 article, of the treaty, , the pafiport is to exprefe the name 
and place pf habitation of the mafter and commander of the Ihip. 
Now in the paflport ftatsed in thc cafe, though the name pf the 
mailer and ,commander is mentimied, his place of habitation does 
not I'ecm to he ftatedj? for the words, of the town of Pbiladel-' 
j)hia^ immediately fotlpw the name of the Ihip, and frem deferip- 
tivc of the, port to which ihe belongs.] Both the terms and the 
fpirit of the treaty at:e fatisfied if any part of the pafiport exprefs 
the place, of habitation of the > commander. Indeed the words' 
“ofthe town of JPbiladelpbia^' cXeitlysteitt to the captain and 
not tathe Ihip, for in tbe printed copy: of the paflporc, .the blank 
left for the name of the captain iS not fufliciently large tp introduce 
his place of habitation alfp, and then after the deferiptioa of him 
as “ niafter or commander,” is left. ;another blank, large enough 
for tlae intrpdudioi^ of the name of the ihip and the .place of the 
mafter’s habitation.^ Npr does th^.-treaty fequim that the particular 
port to which the |(bip belongs (hpuld be exprefied. The Court 
therefore will raftier apply thp deftripftoa to. (he. mafter, fiich de- 

3 : icriptlop 
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fcnptioii of fatal faeing i^eoe^iy^ (hip 

v^blch De ^4 aot te PrcdsaWy «t»ei?y . 

faas been 6 lle 4 up finOe the twenty btttwwn wfwmf^ and 
been £lted op tn die &i!iie «fray as tbia. and therefore it iCficAdd rather 
be conErued by afage/thati the nicety Of a ftrid: gratdmamn. ThO 
3d obje^ion taken is, tbat the paf^bft hlis not ttiily deferIbed 
the deftination of the ibip. It is neceiiiry to obferve, that by the 
treaty it is not required that tbe-paiiport Ihbtild exprefs the place 
of deftination, but that the certificate of clearance fhould exprefs it- 
blow it is Hated in the cafe that the Mwnt Vernon had *• the ufiial 
documents taken out by American ihips it muft be prefumed 
therefore that her certificate of clearance was reguiar. It is only 
incumbent on me to contend that the deftination of the ihip ftated 
fin the paflport was introduced and not with a view to 

miflead the ciHiifers of the bellrgerent powers. It happened that 
when the Ibip- failed, part of heir cargo was not admiifibte into the 
ports of Great Britain^ and if that inadmiftibility bad continued 
to the time of her arrival at Co>w£r, Hamburgh woulti have been 
the market to which flie WOuld have gone. At the time of her 
failing therefore her port of difcba^e :^a8 not decided upon, but 
was left to the difcrction of the haxxhs Xif BtHring and Co. previous 
to her arrival at Cowesy an a<ft of parfiamcnt had paffed allowing 
the importation of the commodity before prohibited, provided an 
order of council could be obtained for that purpofe; whereupon 
the houfe of Baring and Co. decided that Jjindon Ihotild be her 
port of difcharge. therefore being the moft probable 

plaee of deftination at the time flie failed oh her voyage, that place 
w'as mentioned in the pafTport as her place of deftihation. The 
Ipirit of the treaty muft be held only to- require an American to 
ftate the place of deftination of the fliip . to the heft of his know¬ 
ledge and belief, or he would be excluded from failing upon any 
voyage with a cargo, the deftination of which was not unalterably 
fixed. [Here he was proceeding to bbferve, that in the French 
copy of .i^^trcaty between .rfiweWbi? and Fremccy in which lan¬ 
guage it wif 'originally drawn, and which in cafe of difpute was 
to bind, wo mention was made of the palTport or certificate, or any 
of the papers specifying the place to which the ftiip was deftihed, 
but onl^ the place from whence flie failed 5 but the Court held him 
precluded from referritjg to the French copy in cofttradiilion to 
that tranflation which bad by agreement been imfoduded upon the 
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;TRWrra .TiE:R-M ■;.■ .-r , 

^gt. €w^f4«- "ThiR 'I*®- 

%fi 4mtrkm CWp* vm0;m^mf f?«<Je 

pjete{y 4m€ricaaf 8^4 ;l!ifi iprMt., 'all < ^tbe '4f)ai<i»«au 

aa 4eiericatt .{hlpi or tli« iwakrrautjr ia ;iiR4t 
ceceHary to d«ny sei a general profiio^^i that th* |i«4rf^ 

<»f trade a man tnoft be confider^d txi of tfeat cotjntry he 

happem to be domiciled. Bbt to that geactal f»opMfiti<>n rauft be 
added ^jia qualiUcation, that tite :4nivcffaloa 
this point may be varied by tbo jj^Ftioiiiap rogblatlona of any in¬ 
dividual Rate, as far as rerpefis that Jbte, and of that 

ftate. Every nation has a right to fay upon whit%rtt»« foreigners 
lhall be allowed to be nattiralmcd among tbefU,; or otberwife be¬ 
come entitJed to the prot&aiori of the ftate j and they have a r^ht 
lo dire<a that the property as well as the perfons of foreigners 
cpming to roHde ainongft them, fhall have tOmpUed with certain 
A^pulated forms before it foaU be deemed to be the property of a 
member of fucb a ftate. Upon, this principle .^wrrK-ij has .a£led; 
ihe found that lief population was rapidly mcreafing fay the influx 
of foreigaerst and that mimbera were aiming at' * participation of 
that Oommercev^hi^h £he by her ‘neutrality had proteded during 
tbeurar.' This gave ri^' to the naturalization afl, and till a fo¬ 
reigner has compiled with the fequifltes oC^^thac a€b he cannot 
•claim any, of the privileges'"c4‘- a citizen of the Unifed States* ' On 
the fame principle alfo proceeds the American navigation de¬ 
claring that no ihip fliall be denominated and deemed a ihip of the 
Umted Siatesy and eniitlcd to the heneflts and privileges appertain¬ 
ing to ftich ihips ualels fegifteredv and that ifae ihall not enjoy 
the fame longer than foe feall continue to be wholly owned and 
commanded by a citizen of the Umted States* Tlie legiflattire of 
America therefore has decided what foip anfwers the deferiptiqn 
of the warranty contained in this policy^ and it is perfo^ly dear 
that \kt .Mount Vernon was not that kind of foip to Which alone 
the Amrkast government has extended the. privileges tA A^cricent 
protc^rion. »^^ -H^#e‘}egiflamre*of to 

the fotps faelcmg^g:to- the ckizieas of that eOuntry- ndrii^ng limre 
tlun certainadmni^gesiQthepaymeat^^ofduttts^foatmeaid^ 
have been pajfticpJ#Iy; expre|l^i>.|fh« tcf5m'3 .p£;thca4l^e 
not complying- wit|r--the. prd<i{iiih)i^' all privilege's, 

•and certainly aort|id kkft vakkb|e jktriltgili'COnfei^d 
Hate is; that of beit^ exempted from the cali^ities of war. ' llj'dp- 
pears indeed that |he Mount Vernon had no fooner cleared the 

^ ■ i4 . „ • 

' f a lazvare 
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/<xo!><7^^; ttian ftifr wai C!«|^«rea t>y iiie -French' wJipi. aware 
•■ that Si*' .wateliedMir -iit^arturis. '"■Nor 

is - thet^ 

’' watrantfed ■■' ''1^!^ ■, Hoi: ^ fee • :#a'rr^‘'b'ted of:. aaf't'other 

a^ioh; ilif'■■it''‘dtee|''jh€it ffeH^'tfea^'-feceaufeia' 'liaaB' fey fei» 'cthsifejiift. 
forfeits, hii'-ri'^fefcd Qjie.'countryj. ;fee'':thefciferi'neGef* 

.farily' and eo aiva 'ftilyeCl/'-jof-fome -other 

country* The fenteftce, ;ofyefeadeiHhatioii fe&roplfet^^ ,fnppo.rt$, the 
fecond objediorit idaplsdH^^ citiren of the 

United States i! ,fciTi >aifeg^g of cohdet^na- 

tion, “ the, oa^ptaio ,b4«ig“\aVA^^eze?wUhoiH a certificate of feta 
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naturalizatifeni” it proceed* 'in tfed^iidjttdimmg part to eondemn 
.after **^h; feri«>«« eisfpin^tipBv pf;«dl;ifee previeiifly 

alksged) ** the fhtp,; ^ Dtn^nicoi iV- 

tu^ue^:"* ConTi%rM:ly tfesstefpre wfifei All. tfee, detsiftons ^upon the 


'cSed of fprdgp'femeae^. wltfe~tferdo(ftiirtO’'late1'y 

laid _down-.:at'afee',j^6r4^f#"ip.);'^^"feafe of 
. 363 .<(e^:ed, s* difjhitd.;tfed 

fad of the-' 'eaptaitt 'il a'"'fentepce ftatc 

feveral fad8.fui6ciebr:^’i%aUze'''OQhi(l^%^0^Ta;^ -^lieh^ -'pmeeed 
to condemn 

and cannot ■’hot'COfttrfe^rt'^d; 

in the ad§vid>icating plsrt of tfee fenb^e^d^tj^c 

tuguasey wfeidi . ^cejudes Upon ffee - poifet. It is 

ohfervafeie .alf<^ that the tide eil tfeh feptetice^^c^ cond^natioh 1* 

not of aid' 

But' diirdly^, the die^triaty 'bo'tween 


■ America ' ai^''-,ifrh^<»->e4'^fesy>' refped‘',lbe 
warranty ia hot faififeed/ ■ Tfefe ip^ Mr* Juftice 

Ti&a/j&.on the dtfed of the pafli^Ti in.nbt ^^ii^ the place of habi¬ 
tation the "mafter,, i* of itfetf^ fuiffiHcnt Mr tfeikiic PJaintiifs* re- 
coVery'; for it i« iinpdflible to ap^ lofelKSt'dre woed^r of the town 

feina; the word* 4.24 
tons buTtheoi’’ which immediatjil^^^ Tfiiaomiffipn pofliWy 

wetgh^jt^fe y^itfe-ifee'iiTfearZr cc»a^;ffa,’coihin|;^ to .the oonclhfion 
•.thathf ButihS^^^dept.-^ft^i* e'b|.6dioh, it 

appeai8^'feat-'the''di^ftiata'(iQfe 6f tfeelHjpiaaott^yij^^S^^ in;the 
paflport. ;The.<i^ in 

tfee' d«ftih!ftipa.',ifp«ti^d;'fepoh the':cKe'-is'\'^’'iS'*^ a-’mwJfeet,” 

fubjed ftiv,jd^e?4ii^,*o^'ipftfee-'-^ '•■'..^feeVariance between' the 

.iWo'defcrlptl^ns' ii»/pi%,e¥idettt,'^d^^ cbmpliaoch *, 

; V',yOLf^iflI,.V,, : ' V- ' T ' ' With 
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GASES IN TRINITT TERI^ 

w, ith the treaty moft impoftinat the (hip Mving beerk. reptef«nted' 
as proceeding to a neutral port, when In fadl the ,^as proceeding 
to the port of a bdUgcTOTt. It is ttot ncceiTary to infift that this 
would have been good gtpund of eoodemnatiohi for if it ^«fd, 
have juftified detentioiL pnlyj jtht* undtfrwritet: is discharged, Riib , 
V, Parkerf 7 ST. 705 . , If k*, be-argued that the pa ffpott need 
not have noticed-her demnatron*,;.and that poflSbly her certificate 
of clear^tnc-e ifl eorreft ii^ the ftateiheiit of the deftinaiion, ilill there 
niijft.in that^eafe be a difeordancy ahtoogllke fhip's papers, which 
of itfelf would induce the, crulfprs of jPVaece tO;4etBin her for ex-- 
aminatlon. Indeed if Such bc.iHe eale, that trqna fidct which fias 
been urged as, a junification of the.defcripdoa tnuil be abandoned ; 
for if her certificate ftatea her real vbya^j, and her paffp^rt fomc 
other voyage, it i$ cleat that the latter defcHipiion was not introduced 
beeaufe her deftination was not decided upon St the time of her 
failing, but with e -ulew to, deceive the belligerent powers. 

Jiayley in reply obferved, that wl»atever.;the title of the fentence 
might be, ■ the fentenee itfelf did not profefs to condemn on the 
ground of the Mwnt Vernm hfsittQ an <hip, and therefore 

the title could have no e£fe€l: whatever. He added, that the fifth 
reafon Hated in the fentdoce nearly amounted to a declaration of 
war with America^ and evidenced ittoft ftrpngly that fhe was con¬ 
demned for being an Americatt; the United States having at that 
rime diipleafed P)rame by their freaty with Great pritain. 

Cur. adv. vult. 

On this day the opinion of the Court was delivered by 
Lord AxvANtEY Ch. J. .who after flaring the cafe proceeded 
thus; The firft clafs of ohjedtipns to the Plaintiff’s recovery in 
this cafe which I ihall confidcr,. arifes from' the fuppofed non- 
compliance with the treaty beiw'eenand. That 

ire^y requires that iff cafe either of the parties to the treaty fhall 
he engaged in war, the ffiips and veflels belonging to the fubjedts 
or people of the other muft be fumifhed with a fea-lctter or paff- 
port expreffing the name, property, and bulk of the ftip,>nd alfo the 
name and place of li^bitapon of, the tnafter or commaff^;^of, the 
ihip. Now in theipaflixirt flated ip tivis .cafe# the nlamei.pf the 
mafter is undoutHedly fet forth.; but ,! think it would he a flrangc 
perverfion of the co|>ftrui^lon of language to hold that ,the .words 
^‘.of the town of Philadelphia^' which immediately .follow the 
name ofthc fhip, afe applicable to the mafler^ .and deferiprive spf 
his habitation, and iipt*bf the port to which dic lhip l^longcd. If 
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tlierefofe there ftdi: a general admiffion (hit-tire ih?p, '** toge- 18 oi. 
ther with the tifaa! dbWibehti taken otif: by 

the paffport ftated^ I flicruld'have beetl of opiattfa thaJt the treaty Claoitt 
had not in thisrefpcSl be^ f^ci'Sndy cotnplied Whh* hat I thitik 
from that general a^roiSIon we art‘at Ubertf to, prefume that Ihe' 
had on board a fea-letter’ expfeffihg the n,|fne and plaice of abode 
of the mafter, and eonfequenriy that in this re^e^ft fhe did not 
violate the treaty between Prance* The fame pre- 

fumption may, alfo be made<i^ the PiaiiirifFpj with refpedt 

to the obje^iion taken^ that tile pa^pOrt did not truly detcribe the 
deftination of the |hip •, for thdh^ in the paffpoirt it la alleged that 
(he was bound fot Hdt^utgb^ ixi^iereashicy iriftriuftions were to go 
to Ceijvet^ and a markety yet the latter defttnatioh may poffibly have 
appeared upon tiit certtfieatc of clearahcei which we muft fuppofe 
’her to have had among the other documents ufualiy taken but by 
American ve^th. The next Oo'niSdtU’at^ isi Whether this Ihip 
was fo owned and cotninandfed aa to have entitled herfelf to the 
privileges i:X wx American fliip, (tnd thereby havb complied with 
the warranty? If is Inlifted Oft the pait-of the PlainttSs, that the 
non-compliance with the reguWlbna of the'i^^ navigation 
adJ-, although it toay deprive ihc ’pwm the fliip of certain ' 

municipal benefits, cannot affeSt’ the v*?afranty:that if the 
owner be really and bond Jide a dothiciled inhabitant of America^ 
his (hip tliereby becomes an American within tlife meaning of 
the treaty bettvecn France and America. I am very far from 
thinking that fuch is the true conftru^ion of that treaty. The 
words of the navigation adt arc, that “ no (hips or veflels (hail be 
denominated and deerned lhips or veflels of the XJtiited States^ and 
entitled tO the; benefits arid privileges appertairiirig to fuch (liips or 
velTeU, unlcfs they comply with the fegnlations of the navigation 
ad.** It has been argued that the Americans poffibly may have the 
farao fort of diftindlion with relped to (hips regiftered and not 
-regiftered as we have, and although the "latter may not be entitled 
to fome particular mririicipai privileges, yet that they.are entitled, 
to the prdt^diori of the'-qltoor/ra# government. It does appear to 
me IjowevcrV. that the privilege of tarrying the American flag as a 
faff condud'among bclHgercnt powers^ is one of thbfc privi¬ 
leges intended to be denied to all (hips but thbfe have com¬ 

plied with'the rcgulanons oi the Jmerfcau navigation ad. It is 
adirihted thatithe omntt o( the Mottni Fetnon not; having been na- 
; ■ ■, ' ' 4 • turalized 
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turalized in yltnerica^ his Ihip had' not acquired the privileges con¬ 
ferred upon fliips by the navigation aQ; and I db not perceive 
enough flated upon the. cafe to fatisfy ihe that the Fr^ch had not 
a right to fay that they were only obliged to refpefk as veflcls of 
ibc Urif/c£/ States thofe yelTcls which the .legiilaturc o( Americd had 
refolved Ihould exclufively be deemed and denominated veflels of 
the Vnitcd States, Tl^e next fubje^^ of confideration in this cafe 
is the fentcnce of conderanatibh. Like other fentertces it 

ftates many rcafons^hiit draws ho tiohfequences from thofe reafons: 
and though fevcral fafts are ftated^ as if leading either, to the con- 
clufion that the Mount Fernon Miras inemies’ property, or that fire 
had not complied with fome conditions requifite to eftablifh her 
claim to the privileges of neutralityj yet the only conclufton at 
laft drawn from thcfe preraifes is, that the ilrip belongs to the cap- 
tors as prize. If the words prefixed to this fentence, v/ss, “Con¬ 
demnation of the FngliJh fKv^ Mount Vernon^* are to be deemed 
part of the fentcnce, they are of themfelves imperative upon us to 
hold that the warranty has not been Complied with. Thefe words 
however are followed by this expreffion, “ Extract from the books 
of the office of the provifional tribunal refpe^ing prizes eftahlifiied 
in Saint DomingOy' and then the fehtence is ilated at length. It 
has been argued that the fourth teafon ftated 5n the fentcnce is not 
a direct allegation that the captain was a Pdrtugueze^ but only 
that he bad not about him at the tifne of the,capture the evidence 
of his having been naturalized. I think, however, the allegation 
as it now (lands, coupled with what is dated in the adjudicating 
part of the fentcnce, ifiz. that “the faid fhip Mount Vernon^ captain 
George Dominko, Portuguesse, has been duly and juftly captured,” 
fufficiently eftablifh that he was a Portugueze^ and not a citizen of 
tlte United States. Now I think it was eftential to the charatfier 
of an American (hip, that the .captain Ihould, according to the 
regulations of the American navigation atft, have been a citizen of 
the United States, It is uuneccflairy for us at this time of day to 
deliver any opinion fefpei^ng the admllfibiUty of fentences of 
condemnation, a^ operating ^ ^ainft the' nghts of 
ftrangers to the fiittt. On that point doubts have bech '^tertairted 
by very great antboritics: but confiftently with the ckfe <yf 'Migbes 
V. CorneUuf'ld), long feries of determinations in We^min^er^ 

Ilall^ we muft hlld: them to be kdmiftiNe and cunclufrve between 
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.of nations, tO;|>ro^%';. 

x^eu^aUty. ' 

^aitanty as p^^t| ^ir' i i^C;)^to ^lie ■' 

.by the 

, Rich Parker (^,. .th|jE'tfWarranted American^ i' 

.not of4y‘belong", to' ;ia'^^y«^pe_^W'fe-'' 

docutndlited'aa toynti^c .berfelf dating tb^^^whoJe'of'-iier tO)^ 

sdw privilege of ^*S‘'■'■ 

by^ ■■J^or^.jiTifffyoy''ia',Se ^ , 

the mere fa^' hf con4ehioatioh'tiS-;p.ri9e>'a8 .noroiF'i&f ctitSferc 
again&'' the warranty 'af'hepp^^^'^^yi; '^bph^n •i|^iit^ lyol^t^a.or^n'w ' 

, demnatioh appeare^-Ppop'.^j^^, 

' of nations; for'it w#s ■, 

. impute, bad 'fahh.to; th^::teib^|^^;j^..,:'^ch ■ 

pronounced; .and n'nJle"i&'■*, 
' is undoubtediy co'tMili|iiyey/;^ce^fc^y:1'hj^4&^^ ' 

where a thip^ warrai^ted'ne!^ ^ 

' fill prize,-tl^at fiogV, alkgatibh- 
cient to negative the aeutraHty.'of .^tbe ;b^af<^' 

ground of condemnation appeared^ the cc^rt lieW 
to, fuppofe that it proceeddd. Upon tlie 'Jia^ .and laWtiil ^(mnd of 
the ftiip being enemies^ property/ ; But in 
the Court coniidered fbe Sentence coiielufiye as to dvety thipg 
it profeffed to.dccide, y^^ liberty to examine 

whether the ground on which ,4tc .ifenterfce‘proceeded 
,^fified the warranty .e,Ofttain€d,,im^...p^icy. j Thep follows a i'erie^ 
of authorities in w^ch the cpurt| hfy|e determined that if the con- 
demnadpli does not plainly prodeeinpdn the ground of enemies* 
propet^i :dr that of the ihip. not having complied with luhfitiing 
treaties between her own eountyy lu^d I'hat of the capturing power, 
but on the ground, of iiegulatious arbitrarily impofed by the latter, 
to whicli n^tither ^government by the captured fbipj nw the 
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otlier powers of ^rope Ijaye l«ep, par|[|e«,, Oicii. 

■ tloofliali not.feff, 

tral;il;i^y Such was iri (^)i, 

•and xottfii^med' y» and 

Bird v, jlppktdd^c), Ti^ caf<$ 

like the prefect, aikd iud^d if it weix npt ^or thp" wbrda pridi^ed to 
the fentence ia t^iis caie, there would W ^ much enalpgy as poiKble 
between two cates. The feltepeel^cre pfocf«^ded^ upon much 
the fame ^ound as the present l^at'enfce; and tl^ie Co^ Kilhg’s 
Bench w^s of opinion that there w;is hpthihg1u®w^ 

,upos the face of the ferrtehce to negative the neuiralitjr, the con- 

derhniation apparently regions which were not 

jhllifiaible. The laft ^fe to which I HiaU! ^Vett is thatpf^/Wtfryf*^ 
vv, Chi^i decidedit the Cockpit, ydfy 2i, iSbii, oh appeal from the 
Mayor’s,Court atand reported in Fdttts hifur. p. 363. o. 
xd. 5. Tne.^udgtrient of the ,Court was there jM'pnotmced by the 
prefeht' Mah;^ pf this Rolls, in a veiy^ xhle manner, who, after con- 
fiderihg th^ eohcipllvcnefs pf foreign fentences upon warranties of 
neutthlfty* a.hd aeptiiefeihg in moft of the priftciples laid down in 
-our CpiiiHW'prdceeded to ditelifs the particular fehtehce Ppon which 
that Cafe Came before the CounctV Me there adopted a principle 
moft pflential to be attended in the conilruidion of fbfeiga fen- 
tences, nhm4ifr that the feafohs ftated ih. thofe ffentencesarenot al¬ 
ways tc^he cpnfidered as of themfelves the grounds upon which the 
Coodeinnatibp proceeds, but as the media of proof front whence a pre- 
•fumptloh may be [drawn that the Jhip is or is hot lawful "prize. We 
^ire called Upon therefore to confjdcr what conftrmftion we ought 
to put uppn the fentence of condemhatioh ftated in this cafe. The 
queftion will be. Whether, on the face of tliat fentence fufficient 
appears to fljew that *the MimniVeruon was condemned by the 
French eburr, not pa the ground ‘ipf her being enemies* property, 
but beaufe fhe had contravened fopib arbitrary cdi<a of France, or 
not epnfornied to feiine rcgulaldpri to which-fhe was not |)ound to 
conform; or whether, on the other hand, taldng the the 

fentence together, t^e are not under the neceffity of holding, as 
was holden iti^lhe cafe of Kinderjley v. Chafe, that, it muft be ebn- 
ftrued liberally in f^our of the underwriters, and we muft; con¬ 
clude that it proceeded, on the grout^ of the ihip,,bein^ ,,enemies* 
irty, unlefe th^ contrary diftm^ly appear ?, In 
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the fente^c'e'WfeJ‘e Is to 'lfc^ tEat it proce^^ bn th« want 

of any particular iibcu ^1: atoj^binpUkiicie With ahiy particular 
edi^* ‘ I in' eVer|'' cbiln’l^/lli'ut ,'t>iir bWq,' throwing' papW 'dybrboard 
has, I believei . he<i^ii5it3eb,-lo'h«^*ful5cieh of cohdetnnalibn; 

though I am pot fu'rSe .whethefl^ iFriawcv tliaf rule has been To laid 
down by way of pofifivc Ibfliitutibn,, or boty as a mpde of evidence 
from which the conduli^ is td be i^raWn that the {hip is enemies', 
property. Indei^'in ;thaf circuraftancc aloi^^ often 

been deemed fufheieid: to wWfaftt the ^ conclUfipn. Another 
reaion ftated in theTentence is, tiWt the crew ran away and refufed 
to'be examinedl Now we all know that by the law of, Kfigland^ 
and I believe by the law of nations, It Is iacumbent upon the crew 
2 >f a captured Ihip to: fubmit to ,e:^mmati 0 p :^and not, 

every thing hpiHle may be“p^efttmed, ,a^iaft them* Nobody 
therefore can fay that ,this was One of^the:^ from^ which 
the French court drew “the cpnclufioa that the ihip was enemies* 
property. Then comes the laft m^fon‘i^Tj:^i|n;the^ which 

*1 confefs has raifed confiderabte .dOnbts in |ny ininda^ 
priety of the fent^CC; I did ^|hi.pk,'thai:; notwith^andi^^ all the 
Tcafons previouliy ftated, it might, be fairly argued, that the, fen-, 
tence proceeded upon the laft reafon ^only, ap^ was a declaration 
of war againft. confidefing as^jiaving granted to 

England improper privileges. If ibis be .^p,. i:Ue. alTured have a 
right to fliy that the MomitFerm» npt becaufe 

ihe was not an American.^ but becaufe fije ;Was an American, If 
'therefore the title prefixed tb this fenrence, was not to be confidered 
•as part of the fentence, I .ftio'dfld very much doUbt whether there 
•were fufficient on the face of the feotenc^ to Warrant the conclufion 
that the (hip was condemned ph the ground of^her htkn^ EtfgliJh^ 
but if it be part of the fentehcc, then the laft reafon ftated is very 
material with refpeil: to the eonfideratidh whether the flop were 
EngUJb or not; for it was not unnaturai for the French court to 
couple ; the .other circumftahcOT ftated in the fentence, the 
favourable "dirpofiiion of America tovitkxd^^ Englandf gin^ the readi- 
tiefs to fornifli the iiiflch. fucli'dbcutnents as would entitle 

them to the privileges of the American If therefore the laft 

rea1[on hre'iidt cpnTidered witTi reference to the title, that reafon of 
itfelf, uneonne^aed with, the co.ufideration whether the fhlp was 
Em^i/h m nbfi-' might be deemed ithd real groUnd bf the condem- ‘ 
nation, and then the underwriters would im^ueftipnably be liable. 
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But coBplbg thU tide with die obj^M taken to ^ fltipV p*^ 
.Ddthe regulationa by. treaty between »nd feflnce,,and 

confidcring that it n^dcea no. difference whetha tie ground ?n 

which the thip was ccmdemneff appear at the . be^ning or t e 

cooclofion of ti.e fentenee, I am of opimoq, and roy Brothers 
concur wUh lue' for all or foni» of tlmfc reafona, that^e^«»f, 
r^on was condemned either as not ;b«n 5 an 
hayingthofe documents which entided her »tl» of *e 

JmrkM flag in the court rf.a hd%tentpower. The poftea 

#herefore muft be delivered to the ^ 

iVeCmew, Poftca^theDrfendant. 
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ARG0EP and DETERMWNED i8o*, 

IN tH£ 

Courts of COMMON PLEAS, 

AND 

EXtHEQJUER CHAMBER, 

IN 

Michaelmas Term, 

In the Forty-third Year of the Reign of Gborob IU. 


Smith and Another, Aflignees of J. S. a Bankrupt, t^. mh. 

Barci-at. 

^"jpUlS was an application to the Court to difeharge the De- 

fendant out of cuftody on his entering a common appear* iigneei of i 
ance, the aifidavit to hold to bail being made by the bankrupt, h^not fuffi* 
and Hating a comrailfion to have liTued againft himfelf, under b»"kr«pt*w 
which the Plaintiffs were appointed allignees, and that the Defen-* 
dant was jullly and truly indebted to them, “ and that no tender Bank notei. 
or offer had been made to pay the faid debt, or any part thereof, 
in or by any notes of the Governor and Company of the Bank of 
England^ expreffed to be payable on demand*** 

Baylty Serjt., objetHed to thie affidavit as being made by the 
bankrupt, who could not take upon himfelf cxprefsly to negative 
a tender which might have been made to his affigneeSii He cited 
Smith v. ^o«, ante^ vol. a. p. 339 . 

VoL. III. 3 1- 
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If a feme co¬ 
vert be taken 
in execution* 
under a war¬ 
rant of nttor- 
.ney given by 
■her as a feme 
■foie, the 
.Ctnirt will 
not difcharge 
'heron a fom> 
inary appli¬ 
cation. 


CASES IN MICHAELMAS. TERM 

Seijti coTitrOf fubtaitted* that the aflRgneea apt tO he 
ciUccI up6« to make an aiflSdavit* abd ix^wrred to 
nald^ mU, vol. a. fk. o; where the Court did; IWt caU upon the 
clerk of the peace, |b whem 5th«of an iafolyent had fc«ea 
veftedi and in whofename in ai^ipn was commenced:, to negative 
the tender. f' ' . 

The CottJht held the affidavitInfufBcient, and. made the 

Rule abfolute (rf). 

{ft) See farcy v. fvwtlhfam, p, 6, «d,». (a), p. y. 


WjLJciNs V. Mary Wetherili. and Charj-otte Coutt*. 


was'an application to the Coart, calling on the Plaintiff 
to ffiew caufc why the judgment figned in this cafe againft 
Cbarhtte CoutU^ one of the Defendants, and the writ of execution 
thereon, fhould not be fet afide for irregularity, and the fum of 
42 /. lys, 6d. levied thereon, be reftorcd to her. 

The ^ound of this application was, that |lre Judgment was en¬ 
tered up on a warrant -of stttprncy given by CbdrloHe Coutts jointly 
with Mary Wetberill^ the other Defendant, the former being a 
feme covert at the time when the warrant was given. It appeared 
from the affidavits that Mary W^tberiU^ who was a widow and the 
mother tdCharlotteCouU^^ having been arrefted for a debt, the lat¬ 
ter joined with her in a warrant of attorney to coofefs judgment, 
in order to obtain her mother’s difeharge j that the Plaintiff was 
not apprized that Charlotte Coutts was'a/ewe eovert'. and that 
having entered up judgment on the warrant of attorney, C&iar- 
lotte Coutts was taljen in execution, whereupon her hufband paid 


the debt. 

Traed Serjt., being called upon to fupport the rule, contended 
that Charlotte Coutts^ being a /ewe covert^ her deed was abfolutely 
void ; and he cited the cafe of Saunderfon v. Marr^ % H, BU 75 . 
where the Court fet afide a judgment on a warrant of attorney 
given by an infant, though he had promifed not to take advantage 
of his infancy. 

The Court faid it was very evident that the cafe of Saunderfon 
-V. Marty proceeded on the ground of the Plaintiff bct^ ll^ifed 

that 
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that thfc l>efe'ndiuEkt''^t'«t4,' tnfamte g^yt tfie ..war¬ 
rant of attorney j cafis.^e Flatodff was not apprifed 

tKat Charl&ite CoutH at the tiroc the warrant of at¬ 

torney was g^ivenr Tlwsy bhf^ that it had been repearcdly de- 
dded that the Cbuits wonfd not aSft a «>orrjf in a fumraary 
way who obtained oredit by a£lihg as / fme file (a); and that 
therefore muRre^^ 

Rule difcharged 

(«) SteDtG«$Vni Hit*miff ,11,0. i^aud wat .tnUnded. Pitt v. Thmpjiv, 
p. 8. and the note to that cafi;, Al/b JP/ior- 1 £1^. i6. And the f»me waa done i« 
f»nv.Meadm,t Murcb v. CapeUi, where the hitfbaod waa 

5 T.R, 194. end IPattrsv, Smiti, 6 T.H, abroad/ though upon ternai of feparattoon 
451. Bijj: where ■ feme covert obtained Id.p, 17. 

credit upon e miiiikee rejirrfetttetioo that / (i) See alfo e. BhazUt, antt. 

her huiband waa deed, the Court of'Ak i 7 . p. laS. 
difcharged her upon coonon heil, .beceufe 


Fioott ind Another v. Troste. 

This was ah'application calling npdn the Piaintifis to^lhew 
caufe why the alllgnment of the bail bond and the proceedings 
thereon (If any bad beeb Wd), &ouild not be fet afide for irregula¬ 
rity. The application was made dn the behalf of the bail on 

Ratings fhat the, WAS comd^aced s^ainft the Defen¬ 
dant fo long ago as ^ba^ Fth jfinw iSoi'^ the bail-bond was 
immediately given to the ih^rifiTs ofilto^don; that ihortly after this 
an arrangement betweeb the parties tOolc place $ and that the bail 
never heard any thing'more of the a^ion until the 6 th of OSleber 
laft, when'they were 'ferved with procefs at the fuit of the Plain¬ 
tiffs, as affighces of the lheriff. ft was alfo/wom that no declara¬ 
tion was filed either in the term in which the a<3:ion was com- 
menced; or in the ,term^feliowm^ and ’alfo that no 

rule for time to declare was 6 btii,iBed <^fhet in the faid Michaelmas 
term, or in terni following;" Orithe part Of the Plaintiffs, 

it was fworn that in Tn/rffy t^m l 86 i, bail above not being put 
in within due itmej they todh"^ of the bail bond, on 

which they were now proceeding; , 

Bayky Serjt. £he^l3 Caufe, and ihfeffed that the Piaiiuiffs w 
perfe^y regular iti their prooeedings^ for that havipg tahen an ai- 
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fignment of the bail bood h» JTm*#/ 2801, sthifte |hi« 

.was^ pending in the cniiw*;.'|h^:,vhad thaP^y 
action -under the ftaturey^\a^ e^|jedi"^„.i|^oece 4 f 

He obfenred that on this ^rp^d the fCide, w l^com 

^ that of Sparrow V, Nt^kr^ .a,^* ,B, 7 ^.'w|ier 4 ;tlife ^Gonrt.&rjwsd |mpo- ' 
ccedings on a bail bond^ vi^hi^ lif.d been aiE^ a&et 4 he 'Cati& 
was out of court. ‘ 

Shepherd in fupport of the i-aic, argued that the circum- 

(iance of having taken the affignmeht within due titfte could make 
no difference, as the plaintiffs had omitted to prbceed within due 
time; and that if a contrary praQice were to preveU* the bail 
would be liable at any indefinite period, though they had been in¬ 
duced by the locket of the plaintiff to fiippole the action coolplctely 
at an end, and had been thereby deprived of the opportunity of 
applying to the Court for leave to put in bail above upon terms, 
or of rendering the defendant. He obferved that the reafon why 
the adlion on the bail bond muft be brought in the court where 
the original adion was commenctd, is, that the Court may be able 
to regulate proceedings upon the ball bond in Aicb a way as to do 
juftice to the parties j and that the ground upon which the Court 
proceeded in Sparrow v. Naylor^ Was, that foOn as the caufe is 
out of court, the Court ceafes to hive ^imfdi^on over the bail 
bond. 

The Court were of opinion that the prefent rule Could not be 
fupported, it being moved pia the ground Of irregularity ; for the 
alignment having been taken ic| due time, the plaintiffs were per¬ 
fectly regular in their proceedings. They faid that this cafe dif¬ 
fered eflentxally from, th^t pf Sparrow v. Naylor^ becaufe the aflign- 
mentin that cafe having been taken after the caufe Was out of 
court, was a mere nullity (n), whereas here the alignment having 
been taken within t*npe, the Plaintiffs fo far were right. They ad- 
<lcJ, however, that both cafes were pregnant with ’‘be fame incon- 
vcnience, and if thf hail applied to the equitable janfdiaion of 
the Court, they fhpuid find rio difficulty In Haying the proceedings 
on the bail bond ip |his ahd in all ocher cafes where it (hould ap¬ 
pear that the pikinti|fe had by their ncgle^l forfeited their claim to 
infthute procce^iiig^^^gamft tlw haih 

'.t , Rulc'difchatged* 

'' (*) ,Tbe 4 /. 90. or hhJAwfel 

«r« the lhetJIF or other i^cer at the rAr #tc. - ' 

-4ueft and cofii ol t^e jplainiliF im/urk e&ka 
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RATcilFFfi V. BuRT-OM, 

■^R ESPASS ,for breaking atid entering dwelling-lioufe. of 
the rjainVi^ and njakjng a great noife And diftui-bahee, tScc. 
there, and forcing and breaking open, breaking to pieces, dama¬ 
ging and fpoiMng the doors and windows and the locks, holts, bars, 
ftaplcs, and hinges thereto aflS^ed. 

Plea as to the fnppofed trefpafl’es, that before the faid time when, 
dec. a writ of a/iu's Ihutat ilfuey;! out of the King's Bench^ direded 
to the HicrifFs of Ijiudm^ by which they were commanded to take 
tlie Plaintiff, if he flmuld be found in their bailiwick, and fafely 
,keep him, .&c. fo that, &c.; that the faid v^tit was indorfed for bail 
for 30/. and before the faid time when, See. was delivered to the 
faid fiicriffs, who direiled their wa.rrant to the Defendant and one 
'J. A. z.% ferjeants at raaee, and thereby corannanded them to take 
the Plaintiff to anfwer, &c. wbicb faid warrant afterwards and 
before the return of the faid writ, and, before the faid time when, 
&:c. to wit, on the, day and year laft afore faid, in the parifh afore- 
faid, was delivered'to the faid Defendant, to be executed in due 
form of lavy, by virtue of which faid warrant the faid Defen¬ 
dant, as fuch ferjeant at mace as aforefaid, afterwards and before 
the tinaefor the return of the faid'writ, to wit* at the fame time 
wdjen, &c. and within the bailiwick of the faid William Rawlins and 
Rvhci t Albion Cox^ as fuch fherifis as aforefaid, peaceably and 
xjuietly entered into the faid dwclHng-boufc, in which, &c. the 
outer door thereof then and there being open, in order to take and 
arreft the Plaintiff under and by virtue of the faid writ and war¬ 
rant, as it was lawful for him to do, for the caufe aforefaid, and in 
order to arreft the faid PlaintifT, and by virti^ of the faid Writ and 
warrant, did then and there neccflarily and unavoidably make a 
little noifc and difturbance in the faid mcflliage or dwelling-houfc, 
and ftay and continue therein nyiking fuch noife and difturbance 
for the faid fpace of time in the faid declaration mentioned, and be- 
caufc at the faid time when, See. the faid PlaintifF not having been 
taken and arrefted under or by virtue of the faid writ or warrant, 
and the entrance of div,ers, to wdt, ten of the rooms and apartments 
of the faid dwelling-houfe, and of and belonging to the fame, be¬ 
ing fatlened and flopped up by and with the faid doors, windows, 

VoL. HI. 3 


22 ; 


iS. 

that a 
fticriJfV efii- 
xtr 

.oc'Jsr tivil 
' miiy 

iiUtify blV:;k- 

jng the ifnc.f 
dnurs of ihe 

houfe, »h<j’ 
hs {>t* f.i-t 
thcitii) bt th« 
time. 

But it! fuch 
c.sfi' ih'- olii- 
rfr nmlV fitft 
dom ,.0.1 ad- 
mi tuuce. 



224 CASES IN MICHAELMAS TERM 


[802. 


,RaTCI.I1'F£ 
BukI0N4 


locks, bolts, bars, ftaples, and hinges, in the introductory part of 
this plea mentioned, fo that without forcing and breaking open the 
fame the faid Defendant could not at the fald time when, &c. 
fearch for or arrefl: the faid Plaintiff in the fame rooms and apart¬ 
ments he the faid DVendant at the faid time when, &c. in order 
to fcarch for, find, ana arreft the faid Plaintiff, under and by virtue 
of the faid writ neceffarily forced and broke open the faid doors, 
windows, locks, bolts, bars, fiaples, and hinges, and in fo doing ne¬ 
ceffarily and unavoidably a little broke to pieces, damaged and 
fpoiled the fame, doing as little damage as he poflibly could on the 
occalions aforefaid, which are the feveral fuppofed trefpaffes in the 
introductory part of this plea mentioned, whereof the faid Plaintiff 
hath above in his faid declaration in that behalf complained againft 
him, and this, &c. wherefore, S:c.” 

To this plea there was a general demurrer and joinder therein. 

liayley Serjt., in fupport of the demurrer. There are two objec¬ 
tions to this plea ; ift, It does not ftate that the Plaintiff was in his 
houfc at the time when the Defendant entered j 2dly, It docs not 
aver that the Defendant before he broke open the inner doors, 
locks, &c. of the Plaintiff’s houfe, made any demand of leave to 
enter, nor docs it fijew any particular circumftances which rendered 
that breaking necefiary. With refpedi to the ift point, a flicriff’s 
oSiccr acting under a capias has-no authority to enter the houfe of a 
party who is not in the houfe at the time. If an officer enter a 
houfe for the purpofe of arrefliog any perfon, be ads at his peril, 
and is jiiPiified or not according to the event of the perfon being 
there or not. Although there be uo authority cxprefsly in point, 
there are many which bear flrongly upon the fubjed. In Hold- 
ringjhaw v. Kag^ Cro» Eliz, fW6. the Defendant to an aClian of 
trclpafs pleaded that the Plaintiff was indebted to him isi fuch a fum, 
and by licence of the Plaintiff’s fervant, the door being open, he 
entered to demand his debt; upon demurrer this was adjudged no 
pica, “ efpecially it being not averred that the inafter, w'ho was 
the debtor, was then within tlie houfe ; but Gawdy conceived that 
If it had been averred that the maftcr was then within the houfe, 
the plea had been good.” There indeed the Defendant was not 
aCling under procefs, but the cafe diftiiiclly recognizes the prin¬ 
ciple that a trefpafs may he julUfied or not, according to the event 
of the party being found within the houfe or not. Upon the fame 

3 principle 
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principle where a Defendant juftified entering the PlamtiiF’s houfc 
under a ji. fa. to levy dt bonis Philip Bifcop tejiatoris in the hands 
of Lucretia Bifcop.^ his executrix, and averred that the executrix 
was in the Plaintiff’s houfe cum bonis fuiA and there abiding, it 
was adjudged to be a bad plea, bccaufe if did not aver that bona 
tejiatoris were in the houfe; but bona tejiatoris had been there, 
the entry had been juftifiable, Bifcop v. White., Cro. Elios. 759. So 
\xiBennet v. Gray, 2 Poll, Ab. 564. Vin. Ab. ‘Trcfpafs, H. a, pL i, S, C. 
it was decided that a flieriff could not enter the houfe of J, D, and 
there break a cheft of f. A’’., after demand of the keys to feek^Y* S. 
his prifoner, who had efcaped from arreft, “ but he ought to take it 
upon him that he was in the cheft.” To the fame elFcdt is Stan^ 
hope V. Dawfon, 2 Lutvo, 1428, where exception was taken to a juf- 
tiflcation for entering the Plaintiff’s houfe under a writ olhominc 

t 

repiegiando of one W. haycock ; that the Defendant could not enter 
the houfe, unlefs the peffon to be replevied were there at the time, 
though it had been exprefsly averred that JUiycock was eloigned to 
the faid houfe. It is true that there were other objeilions to the 
juftiheation, and tlie reafons of the judgment do not appear, but 
Lutwyche hitnfdf obferves that the above was a ftrong objeciion. 
Another cafe, in which it has been holden that the juftification of 
the party may depend upon the event of the fearch, is lljlock' v. 
Saunders, 2 Bl. 912: where an Excife officer was held liable to an 
adlion of trefpafs for breaking the Plaintiff’s houfe under a war¬ 
rant of the commiffioners to fearch for uncuftomed goods. It is 
true that the cafe of Bojlock v. Saunders was overruled in that of 
Cooper v. Booth, Trin. 25 Cco. 3. K. /?, 3 IJp. N. P. Caf. 135. 
cited in JobnJione v. Sutton, i T. R. 535. and in Price v. Meffeu’- 
ger, ante, vol, 2. 160. But it was overruled on the ground of the 
10 Geo. 1. having been mifconftrued, not ujx>n any objedion to 
the general principle of law. It is laid down in 2 Hale, P, C. 131, 
that “ upon a fearch for ftolen goods, if the goods be not in the houfe, 
yet the officer is excufed, becaufe he fearcheth by warrant,” but 
■it feems the party that made the fuggeflion is punifliable ifi fuch 
cafe ; for as to him, the breaking of tlie door is in e%:eniu lawful 
or unlawful, viz. lawful if the goods arc there, unlawful if not 
there. Now by a capias the officer is not direded to take the party 
in any particular houfe, as In the cafe of a fearch warrant, but his 
authority is general, and he therefore ftands in the fame fuuatiofj 
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ss tlic parry ir.cntiotied by Lord //j/-?, the legality of wiiofe ads 
depends open the event. 2diy, A theriff’s officer has no authority 
to break open tlic inner doors of an lioufe without firft making a 
demand of luhniitancc.^ It was cxprefsly determined in 
caie, 5 Co. (jj, that “ in\)roccfs where the King is party, the fiaerilF 
(anaoi break open the outer door of a houfe without lirfi ilgnify- 
iiig tlic cnul'e of his coming, and making rcqueil to open the doors 
“ for the law, without default in tlie owner, doth abhor dellmdlion 
or breaking of any lioufc which is for the habitation ant! fafety of 
a man, by which great daimge and inconvenience may follow to 
the party when no default is in him, for jicrhaps he doth not know 
t'f the pnxcfs which if. he hath tutlicc ol, it is [irefnincd^that he 
will obey it, attd that ajtpcarclli in i8 /h/. x h'xcait/on 252 (r?), 
where it is faid that the icing’s officer who cometlt to do cxccu- 
tiun, &c. may open the doors which are flint, and break them if 
he may not have the keys, whicli provcrfi that he ought firfl to 
demand them.” This law is eonfu'med, 2 Hule^ P. C\ 117. whcrc 
it is fiiJ that upon warrant to apprehend a felon, tlie officer muft 
firfl notify his bufinefs that lie comes about, and demand aJmiik 
f iun, whether it be the houfe of the felon or that of a flrangcr. And 
the fame he obferves of a warrant of the peace. And in p, 151. it 
is jfiiiil that upon warrant to fcarch for ftolcn goods, if tlic door be 
fiiut, and upon demand it be refufed to be opcaed by them witliin, 
if (he goods be in the houfe, tlie officer may break open the doer. 
Thefo authorities cflabliflj that where the officer is entitled to break 


otseri the outer door, he muR firR demand admittance ; from which 
it fcctus to f How, tliat where he is only entitied to break ci'cn an 
innerdoor, be ought to do the fame, fince the fame rcaluns apply 
to both cafes {/>). In addition to w'hat has alicady been cited from 
$ cafe, it rniy be obferved that it was tlicre cxnrcRly de¬ 
cided that notice of the procefs of the law ought to be certaitjly and 
dircdly alleged in pleading, and that a general allegation, fuch as 


(a) Futch. /li. in which p!, ii. tntf- 
prioteil (or p!. 152. liut filx.ii. refers lo 
1S Jid. z ii.Ut-.ir) of 18 .';V. 3. 

(1^) If ilic Dcfenciani tatce refuge in the 
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pramifforum non ignarus, was not f'ufHcient. Now m the prelent 
plea the allegation is merely that, the Defendant ncct'Jfariiy forced 
and broke open the. doors, which is as general as poihble. 

Beji Serjt., in fupport of the plea, ift. It is admitted that there 
is no exprefs authority which decides that a fh^ff’s ofTicer acting 
under civil procefs becomes a trcfpafTer by etitering a Defendant’s 
houl'e if the Defendant be not there ; and the Court will be extremely 
cautious of laying down fuch a propofition for the firft time, fince 
it is impoillble for the officer to execute his writ without making dili¬ 
gent fearch in that place where the Defendant is moft likely to be 
found, vi%. in his own lioufe. The cafe oi Holdringjhn^ v. Rag^ 
has no application to the prefent, fince it turned upon the validity 
of the licence to the fervant; befides which it may be obferved that 
the cafe is not law, fince it is now holdcn that a man may enter the 
houfe of another to demand his debt. . With refpeiP: to the cafes of 
Blfcop V. Wbitc^ Bennct v. Qray^ and Stanhope v. Datofon^ it may • 
he obibived generally that they related to the houfes of ftrangers, 
where the ihcriff certainly enters at his peril. According to the re¬ 
port of Bqjlock V. Saunders^ in 3 Wiip 434., De Grey Gh. J,, in 
Hating his reafons far holding the officer of Excile liable, fays, 

“ the ca/e of a fticriff’s baililT is very different from this; the bai- 
lilf is bound to execute the ffieriff’s warrant, the officer of Excife 
is the party promoting^and adiing for his own benefit under an au¬ 
thority which he has obtained by his own oath, and he is not 
hound to obey like a fhcriff’s officer.*’ Admitting that cafe there¬ 
fore to he an authority, yet in the prefent inftance the bailiff is not 
liable, for the very reafons ftated in that cafe; and though that cafe 
was certainly overruled \\\ Cooper v. Booths on the conftru< 3 .ion of 
the adt of parliamenr, yet the general rules of law there laid down 
remain unimpeached ; and the principle of Cooper v. Booth eftab- 
iiflies that where an officer ads under the authority of a warrant, 
he is jufiified in endeavouring to execute that warrant, though no¬ 
thing be found, the adf itfelf being legal. Upon the lame ground 
it is laid down 2 Uatcy P.C. 151,‘that upon a fearch warrant, if 
the goods be not in the houfe, yet the officer is excufed though the 
party who made the fuggeftion is puniffiable. In the cafe oflVbitc 
v. Wbttfhtre^ Palm* 52. it was agreed that where an officer juftifiles 
breaking the inner door of an houfe under a he need not aver 
that there were any goods there, for he cannot know this before 
Iiis entry, and it fhall be intended that a man has fufficient goods. 
VoL. III. 3 N In 
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In the cafe of a ftranger*s houfe» it feema that it ought to be aver¬ 
red that there were goods. Com. Dig. tit. Execution {C. 5), With 
refped: to the ad point, if it appear to have been neceffary to the 
execution of the warrant to break the inner doors, &c. the officer 
was juftified in foVoing. Now it is averred in the plea, that be- 
caufe the Defendant could not fearch for and arreft the Plaintiff 
without forcing and breaking open the inner doors, &c. he the De¬ 
fendant, in order to fearch for, find, and arreft the Plaintiff, under 
and by virtue of the faid writ, neccffarily forced and broke open the 
fame. This averment ffiews that the force was not wantonly em¬ 
ployed, but was neceffary to the execution of the writ; the ncceffity 
is admitted by the pleadings j and if the Defendant exceeded his 
authority, the Plaintiff flsould have put that fa^I upon the record 
by a new affignment. With refpeft to the authorities which have 
been cited on this point, it may be obferved that they all apply to 
the outer door of the houfe, the rules of. law refpeding which are 
very diftinguifliable from thofe which apply to the inner door of the 
houfe. Ill Lee v. Ganfcll^ Cowp. y* Lord Mansfichi, after ftating 
the diftlniftion between the outer and the inner door, cites the fol¬ 
lowing paffage from Eoft. C. C. tit. Homicide^ c. 8.20. {a) with ap¬ 
probation } “ the rule, that every roSn’s houfe is his caftle, when ap¬ 
plied to the cafe of arrefts upon legal procefs, hath been carried as far 
as the true principles of political juftice will warrant; perhaps be- 
3’ond what in the fcale of found reafon and good policy they will 
warrant; but in cafes of life we mull adhere to rules w’cll known 
and long eftabliflicd ; but this rule is not one of thofe that will ad¬ 
mit of any extenfion ; it mull: therefore^ as I have before hinted, 
be confined to the breach of windows and outward doors intended 
for the fecurity of the houfe againft perfons from without endea¬ 
vouring to break 

Lord Alvanley Ch. J. I think we may determine this cafe 
without entering into the great queftion which has been raifed. 
Whether a ffieriff^s officer may,juftify entering the houfe of a per- 
fon againft whom he has civil procefs, to afeertain whether he be 
there or nut ? My own opinion is, that he may. 1 will therefore 
fuppofe that the fiieriff’s officer has a right to enter in a peaceable 
manner, in oirder to fatisfy bimfelf whether the perfon mentioned 
in the writ is to be found in his own houfe within the bailiwick. 
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The next quedion is, Whether an officer who enters for this pur- 
pofe without any particular reafons for fuppofing the patty to be 
within his houfe, has a right to ad in the manner in which the 
Defendant upon this record appears to h^e aded: whether he has 
a right to break open fuch inner doors is may happen to be Ihut, 
without any previous demand of admittance ? If the officer have 
certain knowledge that the party is within the houfe, it might be 
abfurd for him to demand any admittance j fince if he were to do 
fo, the party might poffibly efcape by the window while the offi¬ 
cer was demanding admittance at the door. No authority has been 
cited to ffiew that where the officer enters merely for the purpofe 
of afaeriaining whether the party be there, he can juftify violence 
for that purpofe without a previous demand of admittance. It 
would be carrying the law upon this fubjed fo an alarming extent, 
if the Court fltould hold that becaufe a man happens to owe money 
in any part of En^la’^td^ the fheriff of the county in which his houfe 
is fituated may break open every door and every trunk in wliich a 
man might be concealed, and this as often as he ffiould think pro¬ 
per before the return of the writ. It appears to that the law 
has gone quite far enough upon this fubjed. It has faid that the 
outer door of the houfe is the man’s caftlc, but that the inner doors 
may be broken open for the execution of civil procefs. It has never 
faid, however, tlAt the officer may jnftify breaking the inner doors 
without averring a previous demand of peaceable admittance, or 
flicwing why fuch violence was necefl'ary. Without fuch averment, 
it does not appear that he did nothing more than was neceffiiry 
towards making a re^fonablc fearch. In this cafe the Defendant 
neither ftates that the party was there, nor even that he had reafon-* 
able ground of fufpiciori. Had either of tbefe circumftances been 
ilated, I do not fay that he would have been guilty of a trefpafs, I 
defire to be confidered as confining thefe obfervations to the cafe 
of civil procefs only, without in any degree extending them to the 
cafe of criminal procefs. The* prefent therefore being a cife of 
civil procefs, I do not think the juftification Hated by the Defeti- 
dant fufficientto entitle him to the judgment of the Court. 

Heath, J* I am of the fame opinion. This plea appears to 
me to be bad, becaufe it Hates no demand of admittance; and I (hall 
give my opinion on that point alone. Semayneh cafe is a dired 
aiahorlty upon the fubje«H. By the fixth refoUmon of that cafe, it 
appears that it is not only neceflary for the officer to make a de¬ 
mand. 
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mantl, but that the demand ttthft bife beaded ; and for watit affueti 
an averment the Plaintiff there was prevented froth reC'^verlngr* 
The law of England^ which is fniihded on reafon, never authtirifes 
fuch outrageous as breaking open every door and lock in a 
man’s houfe without any, declaration of the authority under which 
it done. Such condu« 3 ; muff tend to create fear and dilmay, and 
I'.iLaclies <•»* the peace by provoking refiftance.’' 'k his doilrine 
would not only he'artendcJ with great mifehief to thiJ perfonsagainff 
■whom procels is ilfued, but to other peffpns allb, fioce it -muli' 
equally hedd good in cafesuf proceis upoti efcapfe, where the pany 
has taken refuge in the houfe of a (iranger. Shall it be faid that in 
fuch cafe the officer may break open the outer door, of a ftraijgcr’s 
houfe without declaring the anihority under which he a£is, or ma¬ 
king any demand of admittance ? No enu y from the hookw of plead¬ 
ing has been cited in fupport of this jufti!icatiou> and Scma}Kc\ 
cafe is a direfl; autboilty agalnfi: it. 

UooKii, J. I am of the fame opinion. Without referring at 
all to the cafe of -criminal pi‘oceis» I Ihall give my opinion folely 
upon tlicfe tvlIlQueftions, whether a fliCriff’s officer, having entered 
a houle peaceably under civil procefs, can juilify breaking an in¬ 
ner door, without niiaking a previous demand of admittance; and 
whether enough is ftated upon thefc pleadings, from whence it 
maybe inferred that fuch demand was made, or that it may be dif- 
penfed with. I am of opinion that the neceffity of breaking the doors 
is not fufficicbtly ftated to difpenfe with the demand. It h notlhewii 
why the Defendant could not have made his fearch without break¬ 
ing open the doors, provided he had made a demand. I mufi: take 
it for granted therefore upon thefe pleadings that no demand was 
made. What a privilege will he allowed to flierifls* officers if they 
are'^^permitted to cffe^lf their fearch by violence, without making 
that demand which poffibly wUl be complied with, and confe- 
quently violence .be rendered unncccffary ? With refpeia to the 
cafe of Lee v. GanfelU ijiothing tufped upon the want of notice, nor 
the mode of breaking. The queftion was not whether a trefpafs 
had been committed, but whether the officer having found General 
« Ganjell^ the latter was Entitled to be difeharged 00 fummary 
cation. The general ^ffertion of Lord muft linked 

with reference to the particular cafe before him, nqf alfedwg a 
cafe which was not even touched upon in argument. 'That caiTe 
therefore affords no authority for the Defendant j and 

6 , cafe 
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tottery exppcMy,;<3€«;i^^ thjtt^i(k4«]^^ _. ■ iS®*.;, 

«nd'Rated eertaltity^, Tbe^^^fc|>f ' KATtijift* 

Ted to m, $tim4f»e*s€»(e la^iUR mprela for it js thete Ratsid. 
in terms that the offi<»r mwR firft demandPhfhe{c 
^ieaditiga th^efore I hare no Jiefitation in '%ing that jndgnient 
' muft be gisTen fdr the PlaintiR*. , 

duAMeJiB, J* Nnt haring at the whole of the ar-. 

gumcnt,/I Ihatt coike^ faying that I concur in 

aion with the reft of tHe.Conrfijimn the fecohd point j namely, that 
the breaking of the inner doors “ opthe bc^ufe is not jnftihed by 
this plea. It would be mifchieyoba ind^ if fheh aiatitudc ^ere 
allowed CO ihcnffs’ officers as that which is now cl^***®^* R®® ; 

jan the party claiming foch a right as that of hrei^ing the doom of 
a houfe, to fhew upon what grounds he does fo, Jt is &td that the 
Defendant’s were tieceflary to the execution nf the procefs } 
and that they appear to Have been lb by th^fe plt^dings. But the 
Court requires that the circumllatjces from which tihat neceffity 
arifes (hould be ftatecl. This the Defendant has not done. I have 
therefore no doubt Riat judgment ought to be given for the Plam- 
tiff. '■ 

Judgment lor the Plaintiff, (i/) 

(«) Though no deeWea cufte u to tw^ *dffli( 5 o!i before ho'bwala opw an inii»t 
found op('n the point h^re determioea, there,;, door.' ** and Ewtghim f» 1 d «h.t 

isaneapreffionin »f the Ihenff beid one room, he majr hteafc 

n hich Ifcews the oprnioB of «»o Judg#* ih the , pp'-n ae^chtr upon having been refuled 
17 y<ie. t. ih«t the flteriSf' oggihttp dcroa»i 4 laUietvce.” 


(IN THE EXCHEQUER: CHAMBERS) 

» e- 

i*Ewis V. L«a« tn Ermr. . 

T uts was an action of debt on a refignation bond given by the 
mafter of a ^blic fchool. ‘|For the pleadmgjS, arguracrir^ 
and judgment in the King’s Bench, fee i Eqfl 391 -) 

%/fmky was this day to have argued for the Plabtiff in error, 
and 

But ‘ '‘-Cour^ were t^eaxl y of ppihicn that it did not fulKciemly 
appear tip^ the yecord^^t^^^ office of fidroolmafteryto w:hich the 
Plaintiff io ;fei^*tiad been appointed was fuch an office as ought, 

■ for 


AW. J8,tb, 
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ibr the fake of the jpuhli^ to h^ de^i^d a freehold; i^fSice, i^nd diat 
it wa 9 therefore impb|£li^ to raile'^he im^ort^t ^u^ion wh^^ it 
vrafi the intention of S^e^lpiU^^ to uipoa whicli qr- 

thcy declined g:ivin|k any opihiohV 
Per CuriaiA^ \ ^ * '''"' 


ion 




jfudg-tneut afHrmed 
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writ being 
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ihe Flm pri- 
f.oi after 
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figncnenc of 
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end procredt 
iherebi), the 
Court wilt 
Hay fuch pro- 
credingt, but 
will not mal<e 
psy .coU!>, 
for they will 
not try epon 
offidavitwhe- 
ther he fcoew 
or sot, that 
jt, wa« in' 

. ottiiody, bat 
. wil} confieer 
hiqiigiioriuit 
of that U&, 
unlett aotiw 
of fuireoder 
hat.been te* 
gMarJjj 
■girco. 


. ' HA'R»*NG"v«’HENNEli. ‘ 

" . . ' v' ■ ■ ■. ■ .. ' ■ V 

ej-»HE Defendant having heen on^a vi^h retnrhable 6n the 

morrow of the IJefy the ftik of the Plaintiff, gave 

hail to the ihertff; foon after this, vxz» on the iidt'of and 
before the retut<a of the firft writ, he was again arrefted by the fame 
ihcriff, at the fiut of fomc other perfon^ and not beiii| able to pro¬ 
cure bail, was removed by J^aieos eer^&t md eommi/lifar to the 
Fleet \ of his being thus removed and cipmmitted no notice was 
given to the Plaintiff, who for Want of bail above b?ing regularly 
put in and perfeded, took ati affigntoent of the bail bond- 

Upon this an applicarion was made to the Court to fet afide the 
aflj||hment of the baildsond and fubfequent ptobcedings thereon {if 
any) for irreguiarityi and alfo ^crfdoir tlW baSl-bond to be delivered 
i)p to be cancelled, on the'grdiidd bf having been 

charged in the cuftody of the AVarden dfthe;2%£^, in this aftioh, 
before the return of the writ* In /upport of tlic applkiitloa an af¬ 
fidavit made, the oh^efl of which whs to dievvfthak though no 
notice had been given to the Plaintiff of the Defendant having been 
jcharged in coftody, yec thai be knew it at the time he took the af- 
fignment of the |>|il bond. Ihis knowledge Waadn ihlfc part of the 
Plaintiff denied, and riiela^rinitalneddoubtlh]. ■ ' 

Chyian Serjt. ffidwed canle^'and fdted on his affidavit, denying 
the knowledge of tire Ddfe^^ being in <mftody when* the af- 
fjghtncnr wae taken,‘and affti on tlie eftablilhed pira£tice i^T Ibe 
court requiring a notb^^ the furi^dW of the Defendant In 
cafes before tlfe-plocMdings'ci^dW'Plaintiff ^aW'be 
furrender,' ■ ■ I '''' ' ''' ' 

Pajlcy Sejj|t:,1d 'foppewt nf tfW cdmtnehti^"dpbi*ttie’i^ff^^ 
virs, and infdled t^at if the Codit faW that' the Pl'afn^ff 
cd of the furre'tiiffefy ;.th«y"'W^d 
acquired, the neo|Bky fOr'fuchWd'tioe'not 


I<drd 
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;, feenw^-|ir't%fc tl^t had 

lw^^p|he|&6^thc of th«;'i|i|f 6 d 4 nt>;|yr- 

«n^'prev!cmr'td'''hfe:taking' an affignWt of,,t|»o.i^Ifl>btjd, .a.ttd^ 
wasthecfiftjric ancKrifid to hold the notice titfecceiTary,, 
jSoaJe, and Chambre Js. were of opinion that the bouri oaght not to 
depart from the fetded rale of {wa( 9 :icey requiring a notice of the 


m 

■' '1002. 

■■ 

V. 

HatTMEM, 


furrender | that rule haying/lwc^ eflabfiihed in order to precladc 
the neceflity of deciding Upon f«ch contradiiStory ^davits as had 
been exhihi^^ inprefW'Oafe^ ' * 

Accordbigly ^Tbe Caifftt ' OnJy .'lhtyed 'the praceet^n^^^^^ 
memofcpfie. •- 


KiNjrs,v.i Htirmirst>K. 






'jpHi s was aa a<hlon for goojdff/oM «fid and was, tried 

before Lord »t 

term, when the following circumfo^ie^st^^r^ ah, m^idence> The 
■fuhjc< 3 : of the a^pn was a b^e of Tptmge ihe a 

wholei^ dealer in thatyrtic^ fading dn to,the Defen-, 

daht, a retail dealer reading in ;4S!r^r^itY. J^nie be¬ 

fore the fpipnge was fept by. the Plaintiff* be had l^en at the place 
wh^ the Defendant refided^: and h^^ him a verbal 

order, under whic^ Ik: and the 

^nce charged; was amibuntfog altogether to 75/. 

Soon the fponge was feat, tjhe Pefen^nt wrote the following 
letter ^tp thePlaintifft ** Afosr eecet^ng a letter fcont; your hotifo hi 
town, Rating the bs^^of fponge i^s lent by.yojjr dlee^on, I esd- 
ledin a foiend hr twp wkp, n»e,co®^P®i®»^ judges the ardcle, 
and aiked them ip fay, according fsefent price of fpong^ 
what tt was worthy the anfwer was, not mpre thap fix Ihiliiags 
pound I have th^efi^e teturaed it to ypa hy tb^ coavey-. 
apee h was forwwded by to thisfh^, la future jSwlf foleft what 
fpbnge |imay yvant perfoni^y, otberwlfo will appoint fome . confi- 
; dpp^^Bpd.fpr that pu The P|aahli^6 fan Being k the Dc- 

fe^ntWpufo fopnafter thcfpbugeyaarcmrneth^^^j^ 

“'it.,to keep the. article, befee^eit iyas hotlb 
It was pbje^d fw % Pefondaat that 


tiW. t^tS. 


Ji. having 
ftni {0 B. r 
bnie of 
fpoibe* ander 
B vetiMiar. . 
dkr ftom the 
'latter, for 
which he 
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|>erf«iindi 
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that he htd 
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Wes net Worth 
more thee Sr- 

.]]«r poited he 
iiad feot it 
hdcic; Held 
tbit this let¬ 
ter dto not 
oiihbaiit to 
dueban ac- 
eeptence of 
the goods as , 
would take 
the cafe out 
of the duuie 
of frauds. 


that he.had: 
good as Jiie had e: 


idifoaiBchjas this wm for die fo)e of ^ods of more than 

the^cafc fcli within the ij^hfoafon 6f the ftatme of 
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* ' ’ ' ■ ' 'i . iV , .f* ' ' "■ ' / '• 1 ' ' . j, i’ 'N », ' • 

3fratii<38 (a), for 

feqoctttly thec<ai4^;i6ot'’.®iS<io 

this opiaio% »imfuited the PlaiotiC 

iSbepherd Seiiti ao^^oved fcC afide, t^at aoofuitj ta^ rtlifi 
on the words xif the 17th the ftattJte of frauds# which de^ 

dares contra^U for the fale of goods y6id, *‘ « 3 *ce{)t the buyer iSxaU 
accept part 4>f the goods fo foldf or a^isally receive, the feme,’* 
within which<exception be cdn^^ed.th^ .prcfent cafe fell# for that 
the objedi of the ftatute .was eit^r. that thdre ;ihtkild b^. a contrad 
in writing, or that fpicoc #d 41^14 be. done by the party as evi¬ 
dence his having Tct^ivedi the .gooffe j; die latter c«f whi^ oh- 
jeds he infifted by What had taken place in the pre¬ 

sent cafe, for that though ,the Defendant bad.,iiot,;8cce^d the bale 
nf fponge without ahy qualjficaidon or right areferved to Ijimfelf of 
disputing the tjuahty of the article fent, yet within the meaning of 
the fiatute, and with tf^is refetved right, of difputing. the quality he 
had accipttd^ as was evidenced by his opening Ac bate and fub-!* 
jeding it to. the ejilaiminafiod hk friends. He urged that the 
Defendant by hiseondud hid afiirincd the order previouay given, 
and only denied that the order ftW well complied with, wldch was 
a matter for the confideration of the jury» and p|>ferved that it was 
not within the letter or Ipirit cd" the ftatute of frauds to hold that 
there moft be a note or memorandum in writing of every fale of 
goods where the wendee^does, not accept them abfolutcly and in 
fucb a way as to preclude himfelf from mtcgning them in any 
cafe: ■ „ , 

Lord Alvani.8y Gh, J. At; trial I thought, tod iiiH Con¬ 
tinue of opinibn, that tlic evidence does not take this ca^ out 
of the ftatute of frauds. How is any Judgment to be fofitied as 
to the nature of tbe’eontrad betweed thefe parties ? PoffiWy the 
order was for the bfft, poflSIbiy fm: the fecond beft fponge, orange 
offome peculiar quidity,) ail whic^ircumftances^re left in a ftatebf 
uncertainty- It was|ihis very rm%tiittty» ap4 the to whi;^ it 
might lead, that the ftatute had‘ in contemplatioft ‘ aftd 'to" 

guard againft. Th4only affirraance of any contraato hf 
from the evidence |s Att affirroanoe -cf fomc fort of tfrdc^ fdt ibnte 
fort of fponge, an# it appears thaf the moment the spricle r^tA^ 
the Defendant. and?Wras examia(^*; hC fent it back to ^e 
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faying it was not that fort of fjpongc which he wanted arid had 
ordered. The Defendant’s letter cannot, as it appears to me» be 
cotiftrned into any thing like an acceptanbfe, fo as to bring this .cafe 
within the exception which has been relied on. 

Heath J. Tthiiik my Lord was pcrfeS^' *’»ght in his cdn- 
iirmaion of the ftatute, and in thci opinion which he formed of the 
evidence relied on by the Plaindff in this cafej with a view to bring 
it within the exception. According to the words of the ftatute, 
the exception does not apf^y, unlefe the vendee both receive and 
accept. Now that acceptance I cannot conftder to be any other 
than the Ultimate acceptances and fuch as conrpletely affirms the con- 
trad. What the natnffe of this order w’as, dt udder what circum- 
ftances it was given. Was not proved. Poffibly the fponge wasXent 
down upon fpAtulatiori only. 

Rooke J. I am of thi Opinion. It ^ocs not appear to 
me that there was fUch ah aCcepfance by the Defendant as has 
been contended. 

CiiAMBRE J. The cafe appears to tad to be too' clear to re¬ 
quire any further oblervafioh.' Certaihly there was no acceptance 
of the goods by the' Defendant, Unlefs we can conllder a refuM to 
accept as amounting to an acceptance. 

Shepherd took nothing by his motion. 
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J’NDF.BiTATvk ajfumpftt for money paid, laid ou^ and expended 
to the ufe of the Defendant. The caufe was tried before Lord 
Ahxanhy Ch. J. at the Guildhall fittings after laft Trinity Term. 

The Plaintiffs having.fued out a commiffion of bankrupt againft 
T. L. as joint petitioning creditors, were chofen affignees under 
that comraiffion together with the Defendant; and both the Plaintiffs 
■and the Defendant adled as affignees under the commiffion. Each 
of the Plaintiffs paid to the folicitor under the commiffion the funi 
of 104/. in dlfeharge of his bill for cxpcnces incurred on account 
of the bankruptcy, and the prefent a<£!tion was brought to recover 
the Defendant-s proportion of the 208/. paid by the Plaintifls. 
It was objeSed at the trial that feparate aflions ought to have been 
brought by each of the Plaintiffs for contribution from the De- 
VoL-III. , 3 ^ fendant. 


End 

C. lieing »p. 
pointed «(• 
iignpfs under 
a commiftion 
of bankrupt, 
and having 
aflcd as fuch, 
.4. and 3. 
pay each half 
of hia bill to 
the folicitor. 
Held that A. 
and 3. could 
not matnuia 
a joint aflion 
againft C, for 
kis propor¬ 
tion of the 
money paid, 
but mult each 
bring a fe- 
paratc aftioo. 
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1802. fendant. Lord Mvanley being of this opinion nonfuited the 
Plaintiffs. 

Another ^ J.^le having been obtained on a former day for fetting afide 
©ouiLcoTT, this nonfuit. 

Shepherd Serjt. fupported the rule. This cafe differs ma¬ 
terially from that of an a6:ion for contribution by two out of three 
co-obligors of a bond j there, if two pay the debt, each muft fue 
feparately for his (hare againft the third j for as between them- 
felves they are never jointly liable. But where three perfons are 
in partuerfiiip, and two pay a partnerBiip debt, the third is not 
liable to each feparately, but to the partnerHiip; thus, if three per¬ 
fons agree to enter into partnerChip, and bring into the joint fund 
looo/. each, and two advance 1000/. each, but the third advances 
nothing, he will be liable to the partnerfhip to that amount, and 
not to each of the partuers» So in this cafe, the 208 /. was due to 
the Plaintiffs jointly, and not 104/. to each feparately j therefore 
the adiion was properly commenced by both for the whole fura. 

Bayky Serjt. contrd. If the rule contended for be juft, it muft 
equally hold good where two partners have advanced money for a 
third in unequal proportions. Now fuppofc one partner to have 
advanced 5000 /. and another only 5 /., and a third, who has ad¬ 
vanced nothing, to have a debt againft the former to a large 
amount, if the two may owe the third .who has advanced nothing 
for his proportion of 5000/. and 5/. jointly, the Defendant will 
be deprived of his fet-off. Where two perfons have each ad¬ 
vanced money for a third," there is no doubt that they may fuc 
feparately; and if they may alfo fue jointly, it will put it in their 
power to defeat the fet-off of the Defendant, by fuing jointly if 
his crofs-demand be feparate, and feparately if his crofs-demand 
be joint. 

The Court were < 5 f opinion that the Plaintiffs could not main¬ 
tain a joint action, and therefore the nonfuit ought to ftand. 

Rule cUfebarged. 
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SauTHEY and Another, A'ffignees of Keeve« a Bankrupt, 

V. Butler. , 

rr^His was an adlon for money had and recewed, brought with 
* a view to conteft a payment made by the bankrupt to the 
Defendant under the following circuinftances. 

On the ift of Septmkr i8br, which was fubfequent to an ad 
of bankruptcy committed by Keevet^ he was arreiled in an adion 
at the fuit of the Defendant,, and committed to the King's Bench 
prifon ; after this he was removed to the Fleets charged with this 
and feveral other adlons. On the 2d Of Q&ober following he fent 
for all the perfons at whofc fuit he was detained except one FBam 
Harty and paid them all, including, the prefent Defendant, the 
full amount of their debts, and was difeharged from their feveral 
fuits ; but no other circumftanCe occurred from which it could be 
prefumed that the Defendant knew of the bankruptcy or in- 
folvency of Keeves at the time when he received his debt. On 
the 4th of February i8oa a commiihOn of bankrupt iifued againft 
Keeves^ and on the 16th of the fame month he was difeharged 
generally from the Fleet.. * . 

The caufc was tried before Lord Alvanley Ch. J. at the Guild¬ 
hall fittings after laft Trinity Term, when the jury, under his 
Lordfliip’s direflion, found a verdict for the Plaintiffs. 

A rule ni^ for fetting allde this verdi£t having been obtained onl 
a former day, 

Shepherd and Baylcy Sefjts. now fupported the rule. This is a 
payment proredled by the 19 Geo. i. e. 32. which declares that 
payments made in the ufual and ordinary courfe of trade and 
dealing, received by the creditor before notice of the bankruptcy 
or inftjlvency, Ihall be deemed valid, though in fa£t fuhfequent to 
an a£t of bankruptcy committed. By the cafe of Cox v. Morgan.^ 
antCy vol. 2. p. 398. it was decided that payments under legal pro- 
cefs are within the proteQion of this ftatute. Now the prefent 
cafe falls within the fame principle. The payment was made by 
the bankrupt in order to libersttc himfelf from cuftody; and whe¬ 
ther that were done to prevent an arrell in his own houfe, or dif- 

•» 

charge himfelf from actual confinement, can make no difference. 
If it be ol:^e^ed that be bad no rlg^t to fend for his creditors, it 

II may 
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may be aufwered, that when once committed to grifon he has no 
other mode of obtaining his difeharge j nor is his aA more voluntary 
if he feud f©r iMS creditors and pay them in order to get om Of 
prifon, than if he pay ^icm to prevent an arreft. Both payments 
are made to avoid the inconvenience of confinement. The tranf- 
adlion between the bankrupt and his creditors in prifon by no 
means afforded evidence to them that he was in infolvent circurn- 
fiances: for they did not know but that he was paying all his 
creditors; and it would be a fingular inference to make, that be- 
caufe a man fent for bis creditors and paid their debts in fii Jlhc 
muft be in infolvent circumftances. The condu^i of the Defendant 
afforded no more evidence of his knowledge of the bankrupt’s in- 
folvcncy than that of any other creditor who obtains his debt by 
an arreft. It may perhaps be urged, that as that was not paid, a 
fraudulent preference was given to the other creditors. But if 
one creditor by ufing legal diligence obtairi payment of his debt, 
iucli payment will be proteded, though it operate to the prejudice 
of the others; and the bankrupt’s knowledge of his own firuation 
will not prevent fuch creditor from retaining it under the provifions 
of the ftatute, if he liimfelf were ignorant of the infolvcncy or 
bankruptcy of his debtor. 

Jt(/i Serjt. conlr^^ was ftopped by the Court. 

Lord Alvanley Ch. J. The only qucftioil to be confidered 
ip, Whether this cafe falls within the decifion of this Court in Co» 
V. Morgans Without entering into any examination of the prin¬ 
ciples upon wliich that decifion proceeded, it is perfcdlly clear that 
the only rule there laid down was, that if a man who is arrefted by 
a creditor band fide ufing legal diligence for the recovery of his 
debt pay that debt in order, to relieve himfelf from that arreft, and 
without any intention of giving a preference to tlie Creditor by 
whom he is arrefted, fuch payment will be protetfled by the 
10 ) Geo, 2. The prefeirt cafe, however, goes much beyond that of 
:Co« V. Morgan-. The qtieftion here is. Whether a man who has 
been, charged in euftpdy at the fuit of feveral creditors, and de¬ 
tained in prifon for a confiderable time, may, whenever he thinks 
proper, fend for fome of thpfe creditors and pay their debts, leaving, 
ihe reft of the credfitprs unfatisfied ; even though fuch a payment 
(has not the effedt of difeharging him from,prifon! If this were to 
4»e confidered withiu the protedlion of. the ftatute, it would afford 

I to 
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to a bankrupt the means of^ givlngUliat prefereiice to fat^ounte 
creditors which it k tiii obj'e^ of the bankfopt lai^s to . 

UsAiXH J. The cafe bi Cox y; Morgan is not applkable to this. 
The prefent is a clear cafe of undue preference. 

Rooke J. The cafe of Cox v. Morgan was decided on the fpe- 
cial circumftanccs there ftated. It was thought by more than one 
of the Court in that Cafe, that the fads afforded ground from 
^^hich it might have been inferred that the creditor knew of the 
infolvency of the bankrupt; but it was exprefsly ftated in the cafe 
that he did* not know of the infolvency or bankruptcy, and upon 
that ground the decifion proceeded. In this cafe the bankrupt, 
being in prifon, fends for a certain number of his creditors and 
pays thetn, omitting one at whofe fuit alfo he was charged iu cuf- 
tody. Could a jury then liave faid that the creditors knew no¬ 
thing of the diftrefled circutnftartces of the bankrupt? It appears 
to me to be a clear cafe of illegal preference. • 

Chambre J. I aip entirely of the fame otMnion. If we were 
to decide that the prefent payment k proteaed by the 49 Geo, 2. 
we might as well repeal the whole fyftem of the bankrupt laws. 

' , Rule difeharged. 
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Cr.EOG and Another v. Cotton. 

« 

A SSUMVSIT by the indorfee againft the drawer of a bill of ex- 
■ change,. dated the a4th of September 179:1, and drawn at 
'Charlfjloim xxi^metlca^ upon one Michael CuUfn oi Ltiierpool^ in 
^Asovix qIM iller and Robertfen of CharlcJiotjen^ for 500/., 
payable 9c after fight. The canfe was tried before Cbamhre J. 
at .the laft fummer affixes at Lancapr, when t’ne Plaintiffs were 
nonfuited under the following circumftanccs. 

The.bill itKlticlli;on,b»vi**S indorfed by Mtiler&xio Robert^ cBmi; doe, A, 
fan to the houle .ot »nd Co. io America, .nd l.y than to one 

' James Jacks, \es America, nra,. hy him indorfed to the Plnia- 

tifEt, who were inercbants ,% MancheJIer. Coltm, ihc drawer of 
tV bill, W..ahc agent of CW^evlhe Ifawe^in America, and drew 
thUbili infoonr of miReberifan, for gocja imrchafed j;,";',': 

by him there., Sc»o after the bill wae drawn, CMoa having rea- 

“.r*P« ."dw «a.V'wa » A H.U tS.. 4. 
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fon tp believe that Oulkn was*Iifecly tp beCotfi-c bankrupti sttidl fear¬ 
ing that the bill would be dUEottoured, lodged propm^r in the 
hands of Mlkr sxnd Mo^cri/kv^ and Booth and Co*, tO ajrfJs'er the 
bill, in calc it ihould be returned; who gave him the follfawltig 
acfcnowIedg»i>ent j 

** We do acknowledge to have received from Mr. L, Cotton^ 
the fura of 3510 dollars, 55 cents, which we protnife to 
hold forthcoming to him or his ordeJ*, whenevef it fliali ap¬ 
pear that we are exonerated from the payment of his bill for 
500/. drawn by him on Mr. Cullat oi Lwdrpool^ in favour of 
Miller and Robert/ottf and by us indorfed. 

** 19th Jt/wc 1800. Miller anil Robertfon. 

“ 13 . Booth and Co.” 

r 

The bill was duly prefented for acceptance and payment, both 
which were refufed, but no notice of fuch refufaJ was given to the 
drawer. The Defendant being arrefted tipon the bill at Liverpool^ 
faid that he IHoiild apply to the aiTignees of Cullen to hail him, for 
that be had lodged property in America to anfwer the bill, which 
property, if he ftiould be difeharged on account of the want of no¬ 
tice, he Ihould pay over to the eftate of Cullen, 

A rule nifi for fetiing afide the nonfuit having been obtained on 
a former*day in this term, ' 

Cochell Serjt. now fhewed caufe. The Only queflion in this 
•cafe is, whether any thing has been done to wave that want of no¬ 
tice of the non-acceptance and non-payment which was admitted 
-at the trial. Now there feems to be nothing to diftinguifh this 
from the common cafe in which the drawer is difcfaalrged for want 
of notice: indeed it appears moft clearly that the drawer had ef- 
feds in his hands, .and that if the bill had been prefented in Arne-- 
•rica^ it would have been paid. 

'Shepherd Serjt. in fupport of the rule. The fpecial ctrcuraEances 
of this cafe take it out of the ordinary rule applicable to fcafes where 
no notice has been given of nop-accept«ice or non-payment. The 
bill was drawn in .dwmVtf, and the drawer was at that time adiog 
as the agent of the ndrawof^ Naw the converfatlon which took 
j>!ace at the time of thfe arreft fheiVs that the money whiih he lodged 
with the houfespf Miller and Rltbertfon^ and Booth and Co., was 
the money of his pridcipal, and that in confequence of his having 
heard that the draw^Was likely lo fail, inlleacl bf remitting fhofe 

eSeds 
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effeiis to him #hidi ftifight hatr6 prdtided fdr paymetit of the tSoa. 
■bill, he retaioed them to indemnify the i^doffees. Thia 'ctT^ 

id the only infei*ence to be drawn from the Defendant's dbfefVatioo, Cot* os 
that he ihould not pocket the money himfelf, but pa^ it over to 
the affigneca of the drawee The bill therefore was drawti upon a 
perfon to whom the effects afterwards detained in America were to 
have been retnitted as a fund for the payment of that bill; and it’ 
fo, tlie fame rule muft apply as if the bill had been drawn upon a 
perfon having no funds* Poflibly the circumRance of the funds 
being detained in America vtsls the reafon why acceptance was re- 
fufed. If the money which was detUned for the payment of the 
bill was kept back by the drawer in order to fccure himfelf and 
the other indorfees in America^ it cannot be contended that the 
drawer has fuftained any injury from the want of that notice which 
he now lets up as a defence to this adlion upon the bill. 

Lord Alvanley .Ch. J. If I uuderftand this xafe it is neither 
more nor lefs than this. 7 'he agent of Cu//c» in America having 
authority to draw upon him in England, drew the bill in queftion ; 
but from an appreheiilion that it might not be paid, he afterwards 
lodged money by way of dudemnity in the hands of Miiler and 
Robertfon, and Booth and Co,, who were indorfees for a valuiible 
confideration. It does not appear whether he had this money at 
the time when the bill was drawn, or whether he knew that it 
would not be paid ; nor is there any evidence to flbew that the bill 
was not to be paid unlcfs the money was remitted from America, 

That f&Gt has been afiumed in argument in order to bring this cafe 
within d>e rule which has been adopted, that want of notice to the 
drawer fhall not effeQ; the right of the holder whe^e there are no 
effe£ts of the drawer in the h^nds of the acceptor* 1 lament that 
fuch a rule ever was adopted, and think it would have been better 
to have adhered to the old rule that want of notice difeharged the 
drawer, without permitting parties to enter iivto the reafons why 
the drawer was not entitled to fheh notice, Tlie utmoft extent to 
which the deciHons have gone, is, that a man who draws a bill with¬ 
out having any 6fFe<R8 in the hapds of the drawee, ihall hot be 
permitted to object to the want of notice of non-acceptancc,or non¬ 
payment Is that the-cafe heref The prefent bill was drawn by 
an agent upon his princ^al, and when acceptance was refufed, the 
Plaintiff fhmild have given notice thereof to the drawer. Clearly 
when the bill was drawn, the drawer was eniitled to notice, No*Jv 

ihall 
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ihall he, becaufe after that tirae Itc depofited rponey in the hands 
of MiUcf and Robertfont and Root/b and Co., to indemnify theca 
againfl the return of the bill, be held to be depiived of that right 
to notice which he had . when the hill was created J The want of 
noiicc might liave induced Miller and I^erlfon^ and Booth and Co., 
tt) pay back the depolit to the drawer, and the drawer might have 
paid it over, to the drawee. There is nothing in this caie from 
which fraud can be inferred j now k is on the ground of fraud that 
the Courts have proceeded in difpenfing with notice. The Defen¬ 
dant being now lued in his charatfler of drawer, 1 think he has a 
right to avail himfelt of ilie want ot notice. There-is nothing iu 
this cafe to bring it witiiin the dcciliou xn Hielicrdilie v. BoUman {a\ 
atul I am not wiliing to extend the principles of that deciiioti. 

Heath J. I am of the fame opinion. No doubt the rule dii- 
pcijlitJg with notice proceeds on the ground of a hippofed fraud. 
Hut liiat ground is not applicable t<J a cafe wjtere an ageiir thaws 
upon his principal, uulcis under very particular circumflances. 
Had this liill been remitted to -Amcriia immediately, it would pro¬ 
bably have been paid out of the fund placed in the bands d Miller 
and Hobertfon^ and Booth and Co. 

.^^Rooke J. No fuflicient reahm has been alTigncd why notice 
was not given in this cafe. The pjaintill' only endeavours to fup- 
port his own laches by faying, ii notice had been given, it would 
liavc been of no conlequencc. It does luit cleaily appear that al! 
the .money paid into the hands of Miller and Rcbcft/hity and Booth 
and Co. is to be paid over to tlie airignees of the drawee, for pen- 
fibly it may be fubjeCc to demands vvhich the Dcleudant may have 
upon the eftate of Cullen^ as his agent. 

Chambhe j. I fee no reafon for changing the opinion which 
1 foimcd at the trial. It is not ncccflary to lay whether the rule 
which dilpenfes with notice in cafes where the drawer has no ef¬ 
fects in the hands of the drawee were wifely a< 3 opt-ed or not, I'liat 
rule certainly proceeds upon the ground of fraud in the drawer:; 
and the courts have faid that where the drawer has been guilty, of 
fraud he fhall not Claim the protc£lion of tbofe rules which were 
introduced for the benefit of drawers ading bond fide. When a 
perfon draws a bill^ipon^anotber who ha? no effeds in his hands, 
•he is not intitlcd to notice of its being dlihonouredi fiince he muft 

(a) I T. R. 405. 

know 
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know without fuch notice that no funds have bccii proidded to an- 
fwer it. In the prcfent cafe there is no pretence to charge the 
drawer with fraud. The Defendant drew upon CuUtn in the cha- 
rader of agent, and no evidence has been, adduced to fbew that he 
had not a right to 4 o fa. It has been affumed for the pprpofe of 
the argument that be was to fend ever money to anfwer the bill. 
It is true that the drawee had cfFcGts in America; and that before 
the drawer knew what was become of the bill, he had reafonto ap* 
prehend that it might probably be returned upon the indorfers. In 
confcquence of this apprehenfion he depoftted effects with the in^ 
dorfers by way of iudetnnity, and I think it cannot be difputed that 
thofe efFtfifls belonged to the drawee, and that they wctc depofited 
^ for the purpole of paying tlie bill. Now in what right did the 
dravrer depofit thefe effeils ? So long as be himfelf or the indorfers 
remained liable upon the bill, he had a right to retain efFeds to 
the amount of the bill againfl; the aflignees of Cullen^, or to proted 
the indorfers by tlie application of that property ; but the moment 
that by the laches of the hoWer he an4 all the indorfers were dif- 
charged, his right to difpofc of the property ceafed, and he was 
bound to transfer it immediately to the afllgnees of Cullen. The 
acknowledgment of Miller and Rehertfon^ and Booth and Co., was 
to this effed: for they engage to return the depofit as foon as they 
fhould be exonerated from the payment of the bill. Now they 
were exonerated at the fame time that the Defendant was exone<- 
rated: and conlequently from that moment the money depofited 
belonged to the aflignees of Cullen. The Defendant in faying that 
he intended to pay over the money to the affignees of Cullen, ex- 
prefled his intention of doing nothing more than the law would 
have corhpelled him to do: for the law would have obliged him to 
account with the afligtiees. 1 think therefore that he was well ad« 
viied in refifting the adion upon this bill, for had he paid the 
amount after be had been once difdharged by want of nodee, he 
latghi: poffibly have been compelled to pay the money over again 
to the affignees of Culkp. (u) 

Rule difeharged. 
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Boit^^OWDALE V, HiTCHSNER. 

jTN this cafe the parties having agreed at Priut^ that a verdift' 
(hould be taken for the PlaintiiF for 150/. damages and 40r. 
cofts^ fubje^i to the award of an arbitrator, to whom all matters 
in difference were referred, with a provlfo that the arbitrator flionld 
make his award by the ift day of this term, and the arbitrator hav¬ 
ing accordingly before the term made his award in favour of the 
Plaintiff for 113/., and the rule of reference having been made a 
rule of court, the verdidt was reduced according to the award, and 
judgment was entered up by the Plaintiff for that fum,‘together 
with his taxed coils, without arty previous application to the Court ^ 
for that purpofe, and a writ of execution was Ihed oiit and exe¬ 
cuted. On a former day a rule Ni^ was obtained by the Defen¬ 
dant, calling on the Haintiff to fliew caufe' why the writ of execu¬ 
tion ilTued and the levy made thereon by the fheriff ihould not be 
iet afide for irregularity with coils. The grounds of this applica¬ 
tion were ; i ft, that the Plaintiff was not at liberty to reduce the 
verdiQ according to the award, without an exprefa application to 
the Court for that purpofe, and that he was premature in entering 
up bis judgment before the end of the term, adty, That the exe¬ 
cution vvas irregular, becaufe the Defendant hdd never had perfonal 
notice of the award. The fads of the cafe as to the laft point 
were, that the Defendant before the award made went into^ro/- 
land't and had not returned fince j but it appeared that his attorney 
had been ferved with notice of tile award, and had recei^fed a copy 
of the fame. 

Sthepberd and Bayley Seijts. ihewed caufe, and itthffed that where 
a verdid is taken ix Nifi Priusy fubjed to the award of an arbitra¬ 
tor, the fund.ion8 of the jury are thereby veiled in the arbitrator; 
and when he has afeertained the Aim due, the verdid may be al¬ 
tered accordingly, and the judgment entered thereon^ without Any 
otlier interferex^e iff the Court than that of making the rule of re¬ 
ference a rule of court; in fupport of this propofition they referred 
to Grimes v. a*r/r, vol, t, p. 480, and Lee v. Lingardy 

I Loft 401. They obfei^cd that if it weVe otherwife,* a Plaintiff 
confenting to a referencei and taking a verdld for hfs fecurhy, 

(«) But fee KatU v. GSr«w, | ilee, .PUratiff had not a right :o 

•rhm the Court approved a contrary prac* J enter jadgmeat without leave of the C^urt.’* 

9 would 
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would be in a worfe condition than if he abided dite deeifion of the 
jury j whereas the object of taking a vcrdi<fJ: was to place him in 
the fame condition as if he obtained a verdiflt. With refped to 
the ad obj<^ion, they contended that perfonal fervice was only ne» 
ceiTary in order to bring a party into contempt, whereas the pro* 
ceedings againfl the Defendant were not of that nature, but mere 
civil prooels founded on the judgment obtained by the Plaintiff. 

uFg/? Serjt. coft^r^^ admitted that the cafes of Grimes v. J!Vh^,aad 
£■££ V. IJngardt were an anfwer to the ifl part of his xft objection, 
hut infilled that according to the words of tlie 9 & lo JF. 3. c. tj;. 
f. 2. any arbitration or umpirage made under a rule of reference 
might be fet afide by the Court upon application made within the 
term immediately following the publication of the award,” and con- 
fequently the Plaintiff had no right to enter up his judgment and 
proceed to execution till the expiration of the term, as the Defen¬ 
dant would thereby bcprecluded frora applying to the Court to fet 
afide the award. He alfo referred to jReaJ v. Garnett^ Barnes j8. 
to fhew that where a Plaintiff takes a verdi6t for fccurity, and re¬ 
fers the caufe at Nifi Prius^ the Court of Common Pleas had held 
that an affidavit of the due execution of the award, and of a de¬ 
mand of the money, is as necefiary where the application is to 
have the pi^eH delivered to the Plaintiff, in order tha^he may take 
out execution, as <where the application is for an attachment. 

Lord Alvanley Cb. J. appears to me that the prcfcat ap¬ 
plication to the Court is without any foundation in reafon. By 
■confenc of the parties, an arbitrator is at Nifi Prius fubhitut-ed in the 
place of the jury, and when his award, is made the verdiia muft of 
courfe be entered fo as to correfpond with that award- It is not 
•pretended that the Defendant was net informed of the arbitrator 
'having made his award $ but it is contended that he ought to have 
.had perfonal fervice previousto the execution. But that f conceive 
to Be perfeflly unncceflkry as a foundation for civil proceft. The 
<9 & 10 Wy 3. does not apply to fuch a cafe as this. If therefore 
the Defendant wiffied to impeach the verdid as founded on the 
award, be fhould have applied to the Court for that jxirpofe within 
the four firft days of term. 

Heath J. .The 9, & lo W. j, has no operation in this cafe. 
With rfcfpe^^ to the cafe cited from Barnes^ that has been over¬ 
ruled by fubfequent authorities and praflice ; indeed many of the 
4:aies reported la that book are aot law. > 

Rooke 
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iSo2. Rooks J. The^re can be no doubt that the 9 & 10 3. does 

not apply to an award made under a fubmiflion of this kind. The 
award of the arbitrator is the verdi<l 3 : of the jury, and if that b not 
faiisfa^ory the jiarty aggrieved fhould come to the court as in 
other new trials witHin the four days. The reafon upon which 
the decifion in I^ead v. Garnett is founded proves it to be a cafe of 
no authority ; for a demand of the money is there faid to be a* 
ticcedary before execution is taken out, as it would be in moving 
for an attachment. Now the former is civil, the latter criminal 
procefs. 

Chambre J. The limitation of time referved in 9 & 10 W. 3. 
is for the party to apply to the eejuity of the (lourt. But the pre¬ 
sent judgment and execution are founded on a verdidf. Perfonal 
i’ervice Is only neceflary In cafes of criminal procefs atid not in 
cafes of civil procefs. Rule difeharged with cofts. 
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T his was an adion brought to recovet" damages for the breach 
of an agreement for the fale of a houfe and a fum of money 
paid by way#of depofit on the purchafe of the premifes. The i ft 
count was in ajumpjlt on the agreement to fell) and after alleging 
that the Defendant was to make a good title to the premifes, ftated 
in the breach that he delivered an abftratft of title which wan infuf- 
ficient, defeftive, and objedlionable, and that the premifes were 
liable to incumbrances. There was alfo a count for money had 
and received. 

A rule Niji having been obtained on a former day, calling on 
the Plaintiff to fhew caufe why he fhould not deliver to the Defen¬ 
dant’s attorney an account in writing of the infufficicncies, defeds, 
and objedlions to the abftraft delivered, and alfo of the indum* 
brances to which the premifes were in the declaration alleged to 
be fubjcQ; 

Shepherd Serjt. now Ihewed caufe, and contended that the Court 
would not entertain this application, which w^as in the nature of a 
bill in equity, without any mutuality in the advantages to be de¬ 
rived under it, for rhax if the objedions already within the Plain¬ 
tiff’s knowledge IhoUld be ftated by way of particular, and previous 
to the trial it fliould-be dilcovered that other obje^ons -cxifted, 

II the 



IN THE FORTY-THIRR YEAR OF GEORGE HI. 

tlie Plaintiff would not be able to avail birrifelf of them, but would 
be precluded by the particular. He obferved that thfe abftradl bad 
been returned to the Dcfendaiit’s attorney, with marginal notes 
pointing out as objeOions that two aniiuiilcs, creating a charge 
upon the prernifes, had not been accounted for, and that an infpcc* 
lion of fome deeds having been retpilred, the PlatntifF had only 
been referred to a third perfon, in whofc poffeflion they were. The 
objedions noted in the margin of the abflrail were, he infilled, 
fufficient notice to the Defendant; and the applkaiton to a third 
perfon for tl»e iufpcclion of deeds, was not for the party purcha- 
ling, but the party felling, to make. 

Beji Seyt., contra^ obferved that this, like other applications for 
|)arciculars of a Plaintiff’s demand, was only to prevent furprife, 
and was made iK’ceffary by the generality of the allegations in the 
Plaintiff’s declaration i that it fell within the principles aded upon 
in the Ring’s Bench, vihcrc in ejedmenis for re entry under 
breaches of covenant, the Plaintiff had been compelled to fpecify 
the breaclies upon which he meant to rely (a)y and that it was 
warranted by an opinion thrown out in this court fome few terms 
back in a cafe of M'GoimeU v. where on an iffue from the 

Court of Chancery to try a queftion of bankruptcy, and an applica¬ 
tion for a particular of the ads of trading meant to be relied on, 
the Court held it a rjeafonable application (/>). 

Tbe Court victc of opinion that the Plaintiff was not bound to 
Hate in bk particular any of the objedions in point of law arifing 
lupon the abftrad delivered, but that Ire ought to fpccify every 
matter of fad which lie meant to rely upon at, the trial, as havh>g 
been acaufe of his not being able to complete the purchafe. Ac¬ 
cordingly with this qualifieaiiotj they made the 

K ulc abrohitc. 

Ds! d. Dirrh V. fi/iilh'ri, Ci T. R- 557 . ' out in that ca'V on thn ruiit Kijh whkh tv»a 
\i) ; Thii iiitimaiion »«*■ inrown alaiidow: I. 
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Hi. iSj*. the amount of a bill for ioediail jMit^odatice upon a 
fcrvant of the Defendant, wbo bad bia artu broken while driving 
the Dcfeodunt’s team, and who bad been hired by the Defendant 
at the yearly wages of 3/. xOr. and viduals; that the accident 
liappened nearer the houfc of the fervant’s mother than that of the 
Defendant, and that he was taken to his mother’s houfe; that the 
accident happened in one pariih, that the houfe of the fervant’s 
mother was fituated in another, and the Defendant's in a third; 
that the Plaintiff, who was the furgeon ufually employed by the 
Defendant,, accidentally paffing near the mother’s hbufe, was called 
in and defred to attend her fon; at which time twjthing was laid 
about the Defendant paying for his attendance, but Uic mother 
obferved that (he had always been able to pay her Way, and hoped 
jfhe fliould do fo bill; that during the time of the fervant’s con- 
iineinent he was fuppHcd with vidnals from the Defendant’s 
houfe; that the Plaintiff firfl delivered his bill to the Defendant, 
but afterwards called a meeting of the parifliioncrs of the parifh in 
which the mother’s houfe was fituated, and fubmitted it to them 
for payment. Who refufed to difeharge it. The learned Judge 
being of opinion that the Defendant, not having employed the 
Plaintiff, pr made any promife of payment, was not liable, non- 
ibited the Plaintiff. 

A rule Ktyi having been obtained for fetring afide this nonfuit, 

hayley Seijt. flicvi-ed caufe. The Defendant in this cafe having 
entered into no exprefs contra<fl with the Plaintiff for the cure of 
the fervant, the queftipn will be, Whether a raaftcr be fo far bound 
to pay for medical affiftance if his fervant meet with an accident 
in his fcrvice, that the I'aW will imply a.contra^ fo as to charge 
I'.im ? It is true that in the cafe of Scarman v, Cc^cUy t Efp, U, P. 
Cqf. ayo. Lord Kenyon held th:^t an ajiothecafy might recover from 
a raaffer the amount of a bill for medicine and attendance ;fur- 
nifbed to and beftowed upon his fervant j but it may be obferved, 
although it does not appear in {he report, that the apothecary in 
that cafe attended the fervant in the houfe of the Defendant, who 
was a man of large fortune, and though not exprcfsly employed 
by the Defendant, he might infer from the cireurnffance of hU 
being fent for to tli 4 Defendant’s hopfe that he was'to be 'fljd by 
the Defendant. InfJVcw^y y. Wiltfmrc^ which 13 printed ma 
AT P. 73y. Lord Mansfcld. fays, “ I think in gettersPli maftfer 
ought to maintain his fenrapits and take care pf them in jfickntfs ; 

' 3 but 
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but thp ^aeftioci oow' is, .What is the hw ?’* There the Action was «8o a. 

brought by the ov^fcer of the patiiife .agate^ the Bi^ndant ibr wrkkaU 
money iaid out in the cure of a fervaat of the Defeudaiit, who had, apnrvw 
met with an accident in the Befeodarit’a fervicc, end it wM held 
that the PMntiff was hOt entitled to recoter. There ht abb a cafe 
of Smmoffs v. Wiimt, 3 Ej^. N, F, Caf. |g>t. in which tord Eldou 
held thdt the Flaintifii Who had' tahcn into hb houfe and paid for 
the cure of the fervant of a third perfon, might recover againft the 
ofBccra Of the p«ri(h were the acddent happened, the mafter not 
having resided in that pariih, and the pariih officers being liable to 
provide for cafual poor. 

WHltams Seijt. in fupport of the ni!c. In Simmons v. JVilmoi, 

Lord Eldon recognizes the doiftrine laid down by Lord Xenyon in 
Scarman Cafletl, and though the parifh officers in that tale were 
held liable, yet a diftindion was taken between weekly fervants 
and thofe hired for a longer period, the feryant ih that cafe being 
of the former defcription. The decifion iit Scarman v. Cafiell was 
acquiefced^in, though the Defeiidant was well able to apply to the 
Court for a revifiori of that bpiriiort hatj it been thought not to be 
maintainable. In Dalton's yu/lke^'c. 58. p. 141. edit. iy42, it b 
faid, ** If a fervant, retained for a year, happen within the time of 
hb fervke to fall fick, or to be hurt or lamed, or btherwife to be ¬ 
come non potens in corpore by the a£l of God, or in doing his maf- 
ter’s bufinefs ; yet the mafter mufl: not therefore put fuch fervant 
away, nor abate any part of hb wages for fuch time.” The rule 
laid down by Dalian muft extend to oblige the mafter to provide 
medtcSl affiftahcc j for it would be tjf little advantage to the fer- 
van| to remain lick in hb mafterb' houle unlcfs he were properly 
attended there and fupplied with medicine. It is not neceflary 
that the miftrefs in this cafe Ihould have made ah exprefs proraife, 
for if fhe were liable there was no need of a proraife to bifid her ; 
and if ffie wferc not liable, the proraife Wohld be nudum posium {a). 

■ ' This 


(«t) An preruled of late ye«r« 

thu Alt trffe/i protttiie, fettnded &'iip!y on' 

. an, mornl obltgetion, is fufficient 

to. fwpp^t It may be wDfrhJ, 

e«fti»4emioPii-)i«Mt'ev«ry wkether tb|« prepo- 
fidoa ^ net J^ther ^ tvtteitier | 

that (iieR%c 

arifep^oa Ibme ejtpr«fi(mA«f 
(firiiwA Mr. Jitllice if cG'a-. 


ftraed with the ^aairheationa furif heloitg- 
hg to them, do not orarrant the coaciufion 
which appcari to have bejen tatber haitity 
SfAwa from thence, ijn y. HUt, 

Cawf. zSS., which Wit againll an 

executor on A' protnife by bt«t to pay a le¬ 
gacy in confidetnioR of sfiets. Lord 

** It U the cafe of a proraife made 
hpoii a gobd and fafuahTe coniid^atibn 

whi(h 
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This appears from Waljbn v. Turner^ BulL N.P. 147. .“whesc the 
overfcel s of the poor weie held Uabie to, an apothecary for his at 

tendance. 


wlr’cli in lill Cfife» ii a fufficktit grouniJ to 
<i-ciport an aAion. Jt,i« fo Citfet 6f'-ob}i>’ 
wbich «vpuli otHvit.wife only bind a 
liian’:. {.onrvieac<;, and which wtihout fuch 
pii-.iiiirc he could not be cothpetldd to 
^ind in tlanA-ku v. Cenuf. 250.. 

which wa» » fimilfif Cafe with Atiint v. //;//, 

1 ord ^lamfidd laid that tli« fulc Itid down 
nt (he t»r» ** (bat to make a conliJeCadon 
lo fopport an iiJJ'umjfit there muft be either 
sti ienmediace benefit to the party premiGn^ 
or a lot's to tke perfon to whom the promife 
was'inade,” wa» too narrow; and'obi'erved, 

“ that a l«^,al cr cijaitable ctuty is a fuGi'. 
cicni cpofideraiion ior an a£inal promife ; 
that whese'a mao is under a moral obliga* 
lion, which no Court of law or eq-olty can 
enforce, aod_/rp»rf/!fa, the honefly and refti- 
tiide of (he thing is a coniideracion.’^ Kis 
i.ordfhip thoti ift't'.anced the fevdral cafes of a 
promife 10 pay a debt.barred by the ftatute 
of itmitaiioGS, a piDmife by a bankrupt af- 
i. r his certificate to pay an antecedent debt, 
and a psomife by a perfon of full age to pay 
a debt eontratled duMog his infancy* The 
opinion of Mr. JU’Hice'B.v/frr in the laft cafe 
wra 10 the fame e{feA, ar.d the fame law 
was again laid down by Lord 'Mansj^tU In | 
‘/rKtmaa v. Fentm, Caw/. 544. Of the two 
former cafes it may be obierreJ* that the 
particular point decided in th^ hss,becn. 
uret-roled by the fiibfetjueitt cafe oflO/rtf/ 
V. Stro'fi, 5 T. R. 690. And it may furiher 
be ohft'tved, iKat hdwescr'general the ex- 
prrllivins iifrd by Lord -I/IaHs^tU xai'/ at fiifi 
fight appeal, yet the inllances adduced by 
him as inufltaiivt' of the rule-'df law, do not 
I arry that rule beyond what thoolder autho- 
titles feem to recognizs as its proper limits; 
for in ecich inftance the party bound by 
the promife had received a benefit previous 
to the promife. Indeed feema that in 
fuch inilancct alone as tholfe /elcfiied by Ld* 
hlunsjUld wi|I an^/re/f ptomiiis have any, 
operation, and there it onIjf becomes oecef*. 
fary, becaufe though the ionfideration was 
originally beneficial totbeiparty procnifing, 
-yet, iitartnucb as he was nbt of a capacity to 
bind hiiafelf when be ret^ived the benefit, 
or is ptoteded hsm itabilKy by fbmc ibtute 


ptovifion, or feme (tubbom role cf law, the 
Isw will nOt .as in ordinary cafes »»r/^ an 
Ojffiimfjit againfi hisi. The fame ohirrva* 
lion is sppbcsble to 'Trotmaa v.'/Var«e, i'bat' 
being ah XdUon again ft a bau^rOpt on a 
promife made by him fubfr^ueot to hh eer* 
tificate rcfpeQing a debrdue t efore the certi¬ 
ficate. There is however rather « loofe note of 
a cafe <jf Sett/ v. Ntlfin, V'tjlminfler Sittings 
4L're. 3. err. Ld. Mam/tU ( feer^/. A'. /*. 94 5.)» 
in which hisLprdfhip is faid to have held a fa> 
ih*r bound by his promife to pay for*ihe pre¬ 
vious maintenance of abalUro child. And 
there is alfean anonymous cafe, 2 5if>0<iv.t84., 
where Lord Ch. J. Pmiifteu ruled that 
** for meat a'nd drink fora bailard child an 
imdthitaius wiU liti" Ahhoagh the 

latter Cafe does not exprrfsty fay that there 
was a previous requeti by the Defendant, 
yet that frems to h>ve been the fsfl, for Ld. 
UalPi opiitron is cited to (hew “ that where 
there is common charity and a charge,” 
the aftion will Ik; which feems to imply that 
.if a charge b« tmpofed upon one perfon by 
the charitable conduS of another, the latter 
.lhail pay; and fhough he adds and an- 
doobtcdly'a fpectal promife would readh 
it,” that cxprefllan doss not necefiarily 
import a promife fubftqueni to the charge 
bring fiiflaiiied, but may be fuppofrd to 
mean that where a party is indoced 
to oiidetiake a charge by the .engage¬ 
ment of another to pay, the latter wilt 
'certainly be liable even ibou-gh he feould 
not be fo where the chnrgc was (inly in. 
dttced by his condafi without fuch engage, 
j ment. The cafe of W'utfpn y. !d'-tirnrr, £mil. 
Af. /k 147. has fomeiimes been cited in fqp. 
port Of whafka? keen fuppofed to be the 
general principle laid down by Lord -Afeu/- 
fiild, becaufe in that cafe urerfeers were held 
bound by a more fuhfequent pKomife to ipay 
sm apothecary’s bill for care taken of a pan* 
per4 but it may be obferved, that thk 
wae adyudged not to for 

the otMtrfebrs Ore hound to provide for tho 
poer.;” which dblrgation being 0 legal obH*. 
gauo.fl didingnilliee the cafe.. Indeed in a 
late -cafe of dfimt v. Sauwll, e Eafti 50;. 
that difttndtoA does pot feem t»b«ve been 
fulHciently adverted to, fotWtu/M v. Jurittr 

«3 


was 
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tendance, though nor ordered by th^, and a fohrequent promife 1S02. 
by them to pay was faid n 6 t to be rntdampaffkitSy fcecaufe they were wbhhavu 
hound by law to provide fot the poor. ' - An^sr . 

Lord 


wai cited to &tew tbat a mere moral QU>g>' ' 
tion it>fuffieien.t to an Im plied 

and thougii the Court denied that propo? 
fition. yet Lord obferved th« 

the promiie given in the cafe of 
7 *wntr made all the difference between the 
two cafea, withont aJladiag to another dif; 
tin^ioro which might have been- taken, viz. 
that though the ptrilh. officer* were bound, 
by law in Watfin v, Tiermr, '.the, Uet'endant* 
in the principal caft were not fo bound, bc- 
canfe the pauper bad been relieved by the 
Plaintiffs as overfeer* of another ppriih. 
though belonging to the" patifb of which 
the Defendants were oveifecr*. In the older 
cafes no mention it made of moral obliga¬ 
tion ; but it feemi to have been much 
doubted whether mere natural affeSfon wat 
« fufficient cotifideraiioQ to> fnpport an «/■ 
/umpfi, thongh coupled with a fubieqaeat 
exprefs proroiffi. Indeed Lord Mant/tld ap¬ 
pears to have ufed the term m»r^ ^liggtun 
not asexpreffiveof any vague and undefined 
claim ariftog from^^nearoefi of relationfiitp, 
but of tbofe imperative duties which would 
be enforceable by law, were it not for fotne 
poiitive rale, which, with a view to general 
benefit, exempts the party ia that particular 
inliance from legal liability. On fuch du¬ 
ties, fo exempted,' an exptefs promKe ope¬ 
rates to revive the liUbiliiy and take away 
(he exemption, becaufe if it were not for 
the exemption they would be enforced at 
law through the medioin of an Implied pro* 
inife. In feverai of the cafes it is laid 
down, that w fupport an fiffmfjit the party 
proiniiing mufi derive a benefit, or tbe party 
performing fuftain an incohveoieoce oc- 
cafioned by the Plaintiff; fir Cikt a(td ali the 
Jufticcs, Hatch and Gafn^t cUle, G»dh. 103. 
f tr Reeve J. Mar. £03. fer Ceie Ch. J. and 
PeddtriJge j. 3 Baifi. t6a. apd pet Qoie 
Ch. y. Reli. Rip. Si. ^/. 4.And in tamp~ 
leigh V, Braihvemee, ic.was ittfol ved 

“ that a reere voluntary tparttff. mU ow 
have a Mnfideraj;ion <t0 uphold , 

But if tb*t wt»» ip^pv.ei bjr « fui*' 

Votr* III.,, ' ,, ' ' ■■ 


or requeAdf the pefty that givps ^tt-ei^idp- 
fiit it will bind ; for tbe promlft,' thdugh it 
'pllows, is notoaked, and couple* Itfeif with 
the fait before,and thotneritsofthepariy pro¬ 
cured by that fuit,” And in &r^ <e. y. St and 
hie H'i/ifCre* EBk, 735.;,where the firit huf. 
band of .the wife fent his Ton to table with 
the Plaintiff for three years' at SApw ««*. 
and died- within tbe year, and the wife 
during her widowhood, in confideradon 
that Che fop ffiould continue the refidue of 
the lime, promifed to pay the Plaintiff 
6/. 13/. 4/. for the time paft, and Si. for 
tvtry year after, and upon which promife 
the Plaintiff.brought hie aflton ; the Court 
held' that aatutal uffeAloa was not of ttfelf a 
fuffiefeoc ground for aa affempfit ; for ai* 
thongh U was.Xttificient to rsife an ufe, yet 
it was nbt fufficient to gfonnd an a^ten 
witbpBt an «xprafi|»Mf./!r« femf kdt thkt m 
the promife was mw only in confideradon of 
affeAbn, but that the fon ffiould afterwards 
cnnitnue nt the Plaintiff's table, it waefnf' 
ficieiit to fupport« pmenife. In Hmferi v. 
Gardaeert * 30- it wet faid by tbe 

Court,,chavlovs and frlendffiip arc not cop- 
fiderniions to found action* upon, and in 
R^ V. yel/j, i Stef.. 38. where a foiher wee 
held liable for his own and his foa'i debt, 
becanfe he had promUed <0 pay them if the 
Plaintiff would forbear to foe for them, yet 
the faid, ** be was ndt liUble for hia 
fon’s debt,'** but having induced forbear¬ 
ance, which ia « damage to the Plaintiff, he 
was hhid lia^e, ** though ns to thefon’sdebt 
it was no benelit to the Defendant.** So 
in Seifah V. Ciiggtl, Ralm. ji$g. it was de¬ 
bated whether tbe Defendant was liable 
Upon an e.vprefs promife tp repay the Plain- 
4 ff money laid out by him in Spain for the 
Defeodan;** fon, and the charges of hia fu- 
nernl, hfydeCtt.J. and JfhihJeci being of 
j OpinioR that the odliott could not be main¬ 
tained'; ypnti and Didderidgei emtrfi that it 
^utd. ’ The fdimer of u hich Itfhoold Ictm 
we* the better opinion; lor in Bntrher v. ein. 
divwa, Ceereh. 4 on ajfnmpifit for money font 
> ■ 3T ..by 
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Losd Alvanley Ch. J. ,J hive reafoo to believe thjit the 
opinion delivered by Lord Kenym in the cafe of Scarman v. 
was not a ha% o{»nioo, but formed upon refle&ion. I have no 

difliculty, 

by thff''P!aintifF totbe DefeadiintVroa at bt father if. by th « mere force of moral obll* 


jnil<intea<ad re<)iieft,tnd yerd^SlferthePlailt- 
ti(f, (hejudgmeal was arre^d, H»k Ch. J. 
(aytag. ** if it had beea an indibitattus for fo 
much money paid by the Plaintiff at the re* 
qut'ft of the Deiendant unto his ion, it 
might hare been good* for cheq it would 
be the father’s debt and not the ion’s i but 
when the money is lent to the (bii. it is 
hit proper dent, and not the facher’r.*' But 
in Cbunh v. Chtrei, S. it» cit. Sir 

T, Ray. x 6 q. where Defendant promifed 
to repay the Plaintiff the chargei of his 
ibn’t fttoeral, the latter wai held entitled 
to recover, thotjgh no reqaell wai laid ie 
the declaration. Of which cafe it may 
be obferved, that polHbly after verdid the 
Court prefumed a requeft proved t for in 
JJefyef V. z ^tr, 933, though the 

Court would not prefume a requeil after 
judgment by default, yet they faid they 
would h«v« piefutned it after verdIfU How¬ 
ever, in Style v. Smith, cited by Pa^am J. 

% Lten. 111. it wasdetermtred that if a pby* 
fiiian in the abfence of a father give bis Ton 
meditine, sr.d the father tn conJideration 
t-hereof promife to pay him, an adlion will 
lie for the money. But the cafe of Style v. 
Rmitb, if ctolely examined, will not perhaps 
be found fo difeordant with the principle 
laid down in firet v. y. S, mini iutWift ai 
may he fuppofed. Prom the expreipon '* in 
the abfence of a father/* ufed in that cafe, 
■h may be inferred that the fon lived with 
the father, and diat the medicine wae adjni* 
«iger«d -to the Ton in the hoitie of thedtiher,'] 
while the latter was abfent, froon whence it 
refnlts that the phyfieian** debt, though not 
founded on iity immediate benefittoche 
thrr. >or on his requeft, mu moft probably 
founded on bit credit { which aredit, if fairly ; 
inferred from cirtMinfiaitces by thephyfi-< 
cian, might -operate to enlarge the father in ; 
the fame way as .^is reqtvft would operate, i 
the phy&cian having faftipned a lofs in con*! 
isqucnccof that credit. Ifdopd if nn-yof the I 
«nfcs could be fuftaiacdonthe principle that a | 


gation, bound to pay what has been advan. 
c«d fqr his fon, brcaule he has ruhfequently 
promifed tp pay it; by the fame rule the fon 
fliould be liable for the debt of the father 
upon a fimilar promife; for the fame moral 
obligation exids in both cafes. Yet la />*«r. 
bery, Fex, z Seiutid, (,36. the Court arre lied 
the judgment in an adion pf affarnffit on n 
piomife made by the Defendant, to avoid 
being fued on a bond of bia father, it not 
being alleged that the Defendant’s father 
had bound himfelf and hit heirs; for they 
refufed to intend even after verdii^ that the 
bund was in the ufaal form, and confe- 
quantly held tha protaifa of th« Defendant 
mtium.paBum, he not appearing to have 
been liable to be fued upon the bond. And 
this laft cafe was confirffled in IV-w v. 
Swain, tLev, 165. Sir T. Ray, 1*7. | Std. 
a4Ht. See note 2 to Rarher v. Ftx, by Mr. 
Serjt. H^illieutte. Indeed it is clear from 
LAyd ♦. Ln, 1 Str. 94. and Ceeifirntt v. Ben- 
ear/, a ff. 1^.763. that if a contraA bttween 
two perfooi be nmd, and not merely ■uaiJ- 
able, no fnbrrquent exprefs promife will 
operate to charge the party promifing, even 
though he hat derived a -benefit from the 
contrad. Yet according to the commonly 
received notion rerpe^tig moral obligations 
Wd the force attributed to a fubfequeoi ex- 
fvtjft promife. Arch a perfon ought to pay. 
An exprefs promife, therefore, at it Ihould 
feem, can only' revive a precedent good con¬ 
sideration, which might have been eafererd 
at law through the medium of an implied pro- 
ffitfe, bad it not been fu^nded by fame po- 
Stiva rnie bf law, but can give no Original 
rightetf afiion^ if theobl^adon on-wbich it is 
foapded pever could have been enforced at 
law, though not bsraed by any legal maxim 
or ffntiMe provifion. In addition to the 
ctdty already «oUe£ted upon this Aib|rri, it 
may be oblerved, that \opittiin/»» v. JYfwr 
yhe Court of King’s Bench, 
upon 4he autharity of t>ru* v. Tbtrie, AM. 
72. held a huftaad aot Itabk to be fued 

alone 
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difficulty, however, m fayiag, thaj I concur with the learned Judge 
before whom this caufe was tried in thinking that the Defendant i$ 
not Hable. The hun tn .difpute is only 8 t^x. and if a wiffi 
is entertained by thofe whom this judgment may affic£b to obtain 
a more folemn decifion upon this point, fome opportunity ffiould 
be taken where a greater flake is in litigation. In this' kind of 
qtteftion much may depend upon the aatuns of the contra fit entered 
into between the maftcr and the fervant. Sometimes a matter en¬ 
gages to fupply his fervant with necettary viduals* and it msy. un¬ 
doubtedly be argued, that neceflary viduals mean fuch viiSiuals as 
may fuit the date of health or infirmity in which the fervant hap- 
-pehs to be j as if a fervant be in need of wine or vidiuala of that 
deferiptaon, which are given by way of medicine. It is Efficient, 
however, to ob^vd, that previous to the cafe of ScaJrman v. Cqfldt^ 
there is no authority in the law of Englmd%<k befound which war¬ 
rants the pofiitotj contended for on the part of the Plaintiff. 1 have 
no doubt whatever that parilh officers are txjuftd to $ffift where 
fuch accidents as thefe take place; and that the law will fo far raife 
au im^died contrail againft them as to endbleany perfon wha af¬ 
fords that immediate affiftance which the licceffity of the cafe 
ufually reqiures, to recover agaiiift them the amount of money ex¬ 
pended. 

Heath J. I beHcwe that the humanky of Lord Kenyon mtfled 
him when Ke adopted the doftrine upon which he decided the cafe 
of Searman- v. Probably at the moment it occurred to him 

that if the matter was not bound to provide medical affiftance for 
his fervant, the latter would be left wholly dettlrute; hut I am p«r- 
fe£lly fure it is more Ibr the advantage of fervams that the le¬ 
gal claim for fueb affittanceffiould be againtt the paritti officers ra¬ 
ther than againtt their matters ; for the fituation of many matters 
who are obliged to ke^ fervants, is -not fuch as to enable them to 
afford fuffideht affiftance in cafes of ferious ifthe/s. 

Rooke j. , The contrail: on the part of the fervant is merely to 
ferve} but on the part of the ma^er it is varied by numberiefe fti- 
pulaticMis, according to the IhdtnitioaS of the contrai 61 ing panics. I 


aloDo for tiiie d«fat of bit wt/k, eentrtffted 
before msituge, (bo»j|b ilw ofijenion wu 
•only liken in nirift <Sf jatifment, kod <0a> 
fequentljr a promtCe by liini'tO pey tke Sekt 
^penred «p«s (be r«Co«j. From wbSiKe 


ikii may be extra&ed, tkat an 

sbligatidn to p «y fn one rtgliii even tbongfa 
It be a ta'gal and eoupiid'with 

an Vx|M«n promitk, not fiappott Mti tjA 
td p*i is aaCtlieJ' right. 

cannojt 
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cannot think, however, that without any ftipulation to that ofFe^, 
the mafter is liable to furnifli his fcrv^int with raedidne; and in¬ 
deed the paflage from Dalton feetns to point out the utmoft extent 
of inconvenience to which the mafter is obliged to fubmit in cafe of 
his fervant’s illnefs. If the general principle contended for by the 
Plaintiff were to be adopted as a rule of law, many perlbns who 
are obliged, for the purpofes of their trade, to keep a number of fer- 
vants, would be unable to fulfil the duty, impofed upon them by 
the law. It muft be left to the humanity of every mafter to dedde 
whether he will affifl his fervant according to his capacity or not. 

Chambre J. The obligation of the mafter to provide medical 
afliftance for his fervant, if any, mtlft arife from contrad. It cannot 
be contended that a mafter impliedly contrads to furnilh his fer¬ 
vant with all neceffarics; for in fome cafes he neither engages to 
furnlfh cloaths nor vidtuals ; and if not, he is not bound to provide 
either. What has pafled at Prius upon this fubjed has been 
fomewhat hafty; and I think the rule there laid down would be 
very difadvantageous to the fervants tbemfelvcs if it were adopted. 
The paflage from Daltoh does not appear to me to extend the legal 
obligation of the mafter in the way contended for; and except that 
paflage there feems to be* nothing but the modern Nifi Prius au¬ 
thorities from which any inference can be drawn in the Plaintiff’s 


favour. 


. Rule difeharged. 

3 f thre^ part¬ 
ner* (two of 
whom refide 
abroad and 


one in Eng- 
/aud) be lued 
for a parener- 
ihip debt, 
and the part¬ 
ner rrAdent 
in England 
appear to the 
ahion, but 
refofe to ap. 
pear lor the 
partners reli- 
dent aoroad, 
the flicriff, 
under a di/~ 
trittgat a- 
gainli the 
two partnen, 
may take 


Morley and Another, Affignees of Pistor a Bankrupt, v. 
Strombom, Hobson, and Lowrie. 

'J'HfS was an application to the Court on the part of Hudfon^ 
one of the Defendants, calling on the Plaintiffs to (hew caufe 
why the iffucs levied under a diftringm againft Strombom and Low^ 
rte, the other two Defendants, fhouid not be returned to him, and 
in the mean time all proceedings be ftayed. 

The Defendants Strombom and JLowrie ^ (who were refident at 
the Cape of Good Hope)^ together with Hud/on the other Defend¬ 
ant, who was refident in London^ carried on hufinefs in Pondon 


under the firnf eff Strombom^ Hud/on^ and hiwrie. Strombom and 

paid for by drew a bill Upon their houfc in /,o«r/o« In favour of the 

refident "in England alone, to whom the pSrtncrfliip wa» largely Indebted : and the Court will not relievo 
him again a fuch^ diilreft, 

2 bankrupt 



IN -mE K»RTr*TlH!«>.;TEAR 05 OSqUoE IH, 

'bankrupt 

the firm* Thtl^im^bav^g 'biw^t »n afitioii 
agalnft the three appearance 

hlmfelf, but decHhi^ to ^pear for the bther Defendants^ aij(cg|»?g ■ 
he had no authoi^ty To to do J ^ partoerMp bad ao\gpoj^S;M, 
this country exeepit a defk and she Tomiture of Jk counting-hopf^ 
which bad been pafid for by to iwhom the partnerthip was 

krgely indebted. A writ Of hj^ingbfTucd agaiuft Strotur 

bom and L^tjortt for their non-^ppcaraiice, and the focriffs. beiiig 
about to take away "the di^ and furniture -of the-Counting* houfe* 



, MokleUt ' 
ao 40 t^er«. 


J9«/^a paid the value of thetft to avoM tbet. incob’<>««iei^ but. 
afterwards entered an aj^ettranoe foT>tb?| either Defendants, proteft- 
i*ig at the fame time OgaM the IrregU of the foeriff’s pro¬ 
ceedings; wpoti which the money was reflpred to him under a 
judge’s order. The Plainti^ then proceeded fiUai judgment, 
and commcncdl am aiaioff On th« jadgii:|}^ the, three De¬ 

fendants, to which Bu^n appeared, but declined a|^aring for the 
otherDefendants i uptKi^^^whidb aiaotha: and the 

defkand furnkure d the t^tmting-honfo were ^ and 

JiudfoK again pahi the tnoney, at the fame! time giving, nodee to the 
Iheriff to retsdn it in his hand®* ■ ’ ' 


Bayley Seijt. was proceeding to dicw caufo. When Sbe^bt^d 
Serjt. was called lipOn to fupport his rule.. hie contended that 
under the the foerlff was not entitled to take any goods 

but thofc in which S/rown^ow aiyl Xtsmrie bad aninterefl:, whereas 


-they had np‘intcrefi; in the goods which had been feixed under, the 
diftringas^ inafmucb at they wore paid for by 
creditor of, the other two partners i; that even under *n eJcecuucn 
ftgatnil one of fevcral partners^ where the iherilf felxi^ partnerfiilp 
goods he can only retain the nddiiridcdTnttre^ 

.iSalL jpXif and in Tudh a cafo tfeeCouit of King’s Aench have 
directed the. Matter t»4:ake ah of the foare df the partner- 

fljip efte^is to which the othw gawneiss were anude^ 

Davidfon^ Boug. ^iSP^ Th^ bf any doubt oo«y b^ 
with rcipeft to die power of the Cdiiit ^to< interfere in a cafe of 
execution, therb could 1>c none 4h the cafe of a dyitbigasi ix hting 
the daily jMraaicc of the Cbhttfo^^ td be rettd?ed where 

•they. have,„been jmprdpi^ taken'ytbiit-'''if ilw 'Flaittdiflf 'bad '-ap¬ 
plied to tbe^durt for teavp fo the ittues. ht dould not havebcf*n 
permitted fo to do rf tlm -Oour* i»aU been: aware fef the circum-#, 
Vox.. HI. * ,' . fbnets 
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y 

tbo 2 . Ajincei of tUe cafe, and chat what the PUlatifia ought not to be 
pcimitttd to fell, they owghi to he complied to reftore. 

Lord Alvanloy Ch. J. Ia this cafe, three perfona being in 
aad Otfcers. partnerihip, one accepts a bili in the name of himfelf and the two 
others, upon which a joint adkm is brought agtunft him sind the 
two others in whofe name and by wbofe authority be has accepted 
the bin. To this a£Uon the two partners not refidens in England 
having ncgleded to appear, the Haintiflf feeks to compl an ap* 
pesrance; the only two methods in which this can be done are by 
diftrainiog on their property in England^ if any can he found, 
which is the more fpeedy procefs, or by proceeding to outlawry, 
if no property ^an be found, which is the more circuitous procefs. 
The Court will certainly be difpofed to favour the former. I'hc 
fiieriS', being dirededto take into his cuflody the property of theic 
two partneis, feUes certain goods in the enunting-houfe, which 
the third partner admits to be partnership property, but alleges 
that if an account were taken between him and his other two 
partners, it would be found that they were indebted to liitn. 
'rhough he would be ultimately bpund to pay the whole bill him*' 
felf upon an execution, yet he iniids that tbit property ought not 
to be taken to compel an appearance of the other two partneis, 
and that the Piainilfis are bound to proceed to outlawry. It is 
admitted that whatever may he taken in execution may be taken 
under a didrefs t and if the abrent Defendants had any intered in 
this property, it is liable both to'execution and dtftrefs. If they 
had no tntereft, the Sheriff ought to have laid do by returning 
rtuiia lorn. There is no ground In law, therefore, for ohjiidiag to 
this proceeding; and in point of diferetioo 1 fee no reafon why the 
Court (hould interfere aa a matter of favour in order to drive the 
Plaintiffs to an outlawry. 

Roo&E {a) J. 1 am of the fame opinion. The Plaintiff has a 
claim againft the partnership, and JSudfoit has a claim againd the 
partnerfliip alfo; does the claim of the latter afford any ground for 
faying that the formesr fliould not have the benefit of his claim 
a^nft the partnerfliip affets ? 

CnAMB»£ j. No quediou is made with refped to the drift 
point of law. Admittiog that the Court may interfere more in 
the cafe of a didrefs than an execution, yet th^r interference mud 


(«) Mr. jafiictt Htmk VM abf^'vt. 


be 
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#-piiE queftiofli in this cafe atoft u^oh'nijjefila verdii^found at the 
« CttiiJb^ j^ilionl liiejfhi^ EiCiird 'and was twice 

argued iii this cOan’j l^rjtv ibr the PJaindff, and 

jBg/y Sefjt* fot' thie Befehdhitt 1 ahd'' Zem ^rjt. for the 

Plaintiff, and Set|t;> -j^i^ thn The fuhffance of 

" the fpeckl 's^erdtfiiis ib fail^ in hl« 

judgment, tl^i it has j>e«ti thob|^t'dah^ 
length, and the argutRi^ta^ne Otuitud bedtmie the cafe was fo fully 
fpoken to by theiearrted JiadgeSi 

After Che te^m .h&i the cafe Hood 
over for the opkiitm. of theOburt* asid dn this day the learned 
Jttdgea deUiveiwa thidt ppioionf j^irialhe, there being a difference 
aifdihg'thefu«"'''' >■ ■'' ■'■: ''' '■ ■•■■'>' ', *'•■■ 

. CHaMSKE Ji> ‘ II1I9 caie eotnes b<ffoit the C^un upon a fpeciat 
. verdi^l in an tuStion fpr inoney'had end feeerved, mibn^e^ paid and 
expended,, and on an aceonnt Hated} to^ whibh the Ihsfendaut plead** 

• ed'the^generaliffue;| ■-". .■ ■- '•'' '■. 

The fuldiance of ^e fpecial vet^& ts,'thtf ihs ^d ci.&£tober 
*795, the Lords of the Admiialty P 3 *re»/, (then 

Sir ^t$ yer^ht admiral of the hh*e,) tsotfamander in chief of hi$ 
MsjdHy'a ihips and veflels employed)^ ^ end to he employed tn 
MedUerranean \ reqnkiiig him forthwith tO take upon 4 dinrelf the 
charge and command of the faid .ihips and .ve:S&h as cdmmander in 
chief I ihd charged the captains, odix^rs, ai^ companies belonging 
to the (hips, to obey him as fuch ; and that I^ord Vincent ffiould 
follow the orders an^'dlfe^lons he ihdiild trom time to time receive 
■ ' ' ' ' '3 from 


Nw. a6{I». 


If an Adint* 
ral, coitt4 
mander in. 
chief upon a 
ftatioii, come 
kome by 
leave pf the . 
Admiralty 
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ofhia health, 
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from the Lords of thsfe Adjaii^lty# other |us Yuj^i^or » 

The vcrdi<a then flates Lord Si. arrival at ftklon, aind 

taking upon him the, wmmandj limits of which did not a|t ^ 
firft extend beyond tho firaiti?, i^ihraitar^ But under an order of] 
the Admiralty,ldated the 7th of I ^6, t^y i^ereox^paded 

along the coi^ft Spain and as far; to jthe northward as 

Cape Finifierre i and continued lb ejtt^ndcd till afior rise time when 
the capture^ which forms the, fubje^ of ihe .prcfcnt ijoeliion,. tvas 
made. In confequence of an .appltcation from l^ord 1 ^^^ 
the Lords of the Admiridty, by letter dated the 2d T^ovpm&ir 
1798, gave Mm permifGon to»re^um to Engkni fe|r the re-eftilb- 
lifliinent of his health, on his leaving the command of the fleet in 
the charge of the officer n^xt to him an feniority, with fuch inftruc- 
tions for fuch officer’s guidance as he might judge necelTary, if he 
llaould find., on the receipt of that letter, that the ftate of his health 
ffiould ahfohitcly require it. liord ScVincenf^ after he had retcived 
that letter, wrote to decline' ayriling himfclf of the induigence till 
he Ihould be compelled to reiiii<qUii(h the command by a return of 
his complaint; and qn the j.ira gave a written 

order to Captain of hem^ his command 

as fuch commatxder in <dii€f, tq cruize uqrth-wcft coaft of 

Spaifty fo long as his water and,for the pro- 
teaion of jhc trade of Ms h^ajefty’s juhjedis, and his allies; and 
when he found It neceffary to go into port to re-^^ to repair 
to asyd retqxo 'with Utmoft ^ifpatch to "ffic fUtioh, and 

ad as befcae direia»d riU^ W The ftariqn Jbus 

appednted for Captain craiac is foupd to be. within the li¬ 

mits of Lord Sc Vl»cmf^--isoma^d 4 Oa. the 16A of yme 1799, 
Lord St. Fmcekt gave|in iqrder.to ’Vice^AdtftiralLqMJfri/A^hc of¬ 
ficer next to him M isMbticy, In which* after ftaring the 
fion obtained for hiis qwn return,, he dire^ Lord to 

take the command 4 foiMwa ? “ Defiroqs as I am of giving ah 
poffible effed and energy to, Ms Majefty’s fcmcc at a crifis which 
admits of no impedifhehl, but, on the contrary, demands the ftilleft 
exercife of an efficietiand uncontrolled autbority, I haye refolvied, 
on maturdiy cemfidering thefe important sbje^^ epd on contem- , 
pladng your LordiM|>*s zeal and pei^yering eftbrts in the attaia- 
menjC of them, to av^ myfelf of. the p^rmiffiqn ,th4 
granted, and to lear^ Ms Majefty*8 fleet ferving upon 
under, your ebtaman^. .Your Lordlhip is therefore hqrel^ ;fequi 4 d 
■'■‘V'■ 6 and 
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and '^rili^rato.bl^ tli^ 't^em a’nd' of th# fai# .. tioz, _; 

tUat cxwie of, 'ii^l “tjbk; power!', aoii'' alitti'ortiies ^ of‘ cOw^and.es'r 'in- 


Tcjbitft.. 



landi ai^ da 'tnie of bCTisb-'tfcte takiog of thd jpriae -■. 

h^rdafter nbritioded, he arrived 'at Sy penniflion of the 

Adiniraity, he weOt heafith j and cdn- 

cidued in England lift the'26th of Noveniber t 7^’9,. withbdt having 
refigned or beihg Toj^ffeded or removed frodi his ofRce of com¬ 
mander.in chi^; atid* duritii; all that, time, as fuch commander 
in chief, he was Continued* aod hofni^ o'pdn the ^tg^% bodies. On 
the 29th of Jul^ »7,99» l-^rd KeuB'i d"nde| the orders of Lord .Sr. 


Vinunt, who Was, then retaining GtbYalfal-^ ,pii 0 ed the ftraits 
with Admiral ^tr\ thi’^odi'cer best to him in fenio- 
rity, and a'detachment-pf the j^dikfradeah M^tiy m^^ of the 
combined fleets Pf the eneniy ; api^ Ph''of loih oi Angufl 

* 799» patfed (^pe,E'tn^ 4 ^f£%^^ northtfniripft Hmif of the flationl 
Having chafed the’cnettiy ipto !^r^, Lpi^ with Hi^ fqitiadfphi 

in purfuance of; an order ftom the LofiJ^ pf the lAdmifalty^, d ited 
the 16th of Au^jjl ^, proceeded to T;; rfad Oft the 1 yth of /‘k- 
gtt/l^ put himftlf ipiiddr tVe chmhtaftd df L6rd oom- 

mandef in chief ,of the tiPfil Vincetity 

iJpfd iCettbt thiV8^<5[phtcd the 

ra»r^«'ftatidn* J^pird ’iy^^ the captiire of 

tbe pidze^ coothini^the fehiof adb^ ptrfdiiai^ ifcrWiftg within 
the limits of \\in'MeSferrdtteari ftMorf.' By a letter dat€d the 20th 
of Airgnjln 799, the* admtr^hy f^nt orders to %d 0 ij?^»i'infdrm- 
ing hiravtheti’ffdm th^ morn to 

England^ Lord^iTw^, with Imher’ flsg blhceb/having 
the'iV!f(^//erfd»^}2«'ift pniT^^ 'hle Was h^oaie thefe- 

nior oflScer of hikmajefty^s ffiipf in ihb V and^ that 

till' the reftifft of J-«drd^Rr<rfjSS, ■fpr fothe 
wPuld Have all this important duUib^ qf thaf ftah'dh to atte^ 
arid after obfervihg that it wks- ‘jyfdhkble that Lord 
•'have 'left _ hiS 'lordl!ii]^*k ihlbrihlHd'tt' aftd'gtddshoe,; 'Mdh ‘'hrdefS 

arid'inhrriQiPris 'as he'.’pslghf ha;^,fecdi^ed either'' 0 iie* Adirii-■ 
;r4i^’'or''L,md 'Sli .Jt«^ifj»%';;rhi6y'pfcfe&^ •ipbjWStS' 

,,ihd';giye;hib'4ris4»diis fe*‘ ' 

V61. Ill, ' ■' ' ‘ ..■, “■' ^3'i^ ■,'’■■ ^ i|jefi;ifl'|g 
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fpeaing h*LV fervices arid the mariner ift which f»« the 

fleet. Lord hailing hectfi^^ fuch commands to ^eF« lirued 
varioas orders'to ibch of .fijriadr^sraRd iref- 

fels ferwing;mtheiha:^0ti,^t8'hVflflh helpediio|t^to 

Captain 'Ine^id ttpf Adi m' witlu Itlie %sdal vprdtdb 

flates) vei^hcttm^ numfe 'pf nons^'gi^ Wd orders, which* if 

they have;ririy icon€erh 4 n>thc', bufint^s, 'ought.tp^'haye ,occupied a 
very few dines. I?ivc on the 

part of the pcAndarit* eleven da the part of :thc Plaintiff. The 
whole of them feems to be rlie iritrodudion of evidence of what 
there can be no doubt aboiit, that Lord‘S<. Vina^^t was confidered 
by the Admiralty as Tefriinhig the olffice of commander in chief till 
his refignation ; and that after thefe junior admirals had left the 
ftation. Lord NtlfoH^it codfldeted as having the adual command 
of the ftation, tlat all the orders and, dire&ions from the Admiralty 
were dire< 5 icd to him and not circujtoully.through,the admiral in 
England* 1 will juft irifenlion the fubftaiice of each. The firft is 
an order from^thfeAdrafraliyi direfled to Lord dr.^^w/rffr, dated the 
xjth O&uber 3799, defiling hitri to order the captains and com¬ 
manders under his coriimand to alter the fignal for dw poll-office 
packets. Againft this there is an order of the iam«. date and ex¬ 
actly of the fame teaoi*, fent to Lord Ihe fecond of thefc 

docume,ni;s produced oh the part of the Defendant is an appoint- 

' , > I ‘ ' ** ’V 

ment by Lord; 5 /. Vtnotntf dated the 16th of,(/^e^er 1799, of a flag 
lieutenant to his own ffiip the ylrgo^ which ha^ .come home> with 
him; and in which appointment he Ailes hioiirelf comaiander irr 
chief of the ihips arid veffejs on the Meditf^finean^ ftation. The 
third is dated the 3 c^h 6 tAugtiJl 1799, apd Contains the Admiralty’s 
approbation rif his having granted leave of abfenw to Mf. itmker. 
The'fourth, is dat<^ the.ifith op September 1799, and .acknowledges 
the receipt of Lord St,yimenC^ letter iaclofing Captain ac¬ 

count of his captui^ ’of the Courageux privat^r and two Bpmijb 
vcffela, and Approves the captain’s cpridu<l: ; and.the laft, wl^cli is 
dated the of November 1799, merely ucknowledgci the receipt 
of a letter with an iriclpfure, without faying of what nature. The 
documetits on the pirt of the PlaintifTare, a dire«ftion tp Aord Nel-> ^ 
fm of the ift of 1799, fpf ^kJog adiftrlbution o 

among the crew of ihip,which was ti>, d^livier up hU 

Majefty’s (hip the a direction pf the 4th ^ 
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tify ^ mifti&e, Wmcii wiade aa to th^e'daily iSgriais’;> ft di¬ 
rection df I5tii' reifpd^iiig ibe priVa^ %ttaJs of4bc' 

poHi'Officft packets* the ia^je as b^ been fern 
anothet’ diredtion of the^ti&th of OStohr, to fyi,^ef th;^. Pta^M^tftSie 
i qaadron ferving under his orders to return, to JU/km for repairs ; 
an acknowledgment, of the p{ 00 o 6 ffrt of. ft letter from Lord 
Ntlfoti^ inclbfipg various, accounts of proceedings, containing a 
ftrong ftpprobation of Sir Siw;^i6’s conduct, ;ftad an anfwer to 
Lord Nel/bn\ letter as to a captain i^ng advancedanother letter 
of the J3d of OBohtry which contain^ ft'direClion to permit the 
chaplain of the ik^'nb/awr to reiigh blft ftppointtneut in order to 
conic home to fiicceed to a living; auothibr of the 13th pfjp^ccwAfr, 
taking notice of a letter from Lord llaiijig that for cert;?iin 

reafons, he had given Chprain ftn Order to wear a broad 

pendant, under particular.circumftances, apdf japproving the fame ; 
another of the 14th of Deccn^er^ acknowledging tlic receipt of a let- ’ 
ter of the 15th, of O^ciirr.iVnPk relpefi to the redu'S^fon of the iikn<l 
of Malla f another of the Aine date, faying that tbs Adrn|raUy fee np 
obje£lion to the appointtrient of,a commifl'ftry rqade by hord .Me^otr; 
and, laftly, a letter from the Lords of the Admiralty, of the sad. of 
February 1 800, to Lord informing him that tpey had granted 

commtiiiOos to two peffphs recommended by him^ but that they 
could not yet coofirUl'tlie appointment of a third. This is the whole 
fubftance of this very idn^ cdrrejipbhdepdc» ftated in this fpeeial 
verdiii^. Thtn, thefe ihias are ftftted. lljat on the lyth of OSoher 
1799, after Lord St^PiijiceHt*i tdrixxn to Jtn^hndt’*^''aaid, while the 
Plaintiff was fenior admiralTnrfonaUy ibiymg ocf l^tlpo, Cap-* , 
tftin Who had received no wdera from ktie Plaimiff fubfe- 

quent to thpfe he had received from Lord .^/..Fjwrrc/, with his Own 
lliipi detached from Lord Nel/ons TquadirOh, Su conipftny with 
fpme other En;giyh ^ps, captured two Spani/b fliipa of war* which 
have been Gnce condemned as prize td the and dthcr fhips* 

Lord Neifin was not orn board the' a the Ume of the cap¬ 

ture. The Defendant, againft whorh the action is brought, k the 
principal .pfizc agent foi- the flag olScerft,, and the yerdift ftfttes the 
fiMu he has id haiid bn %ccount of the Plaintiff, or Lord Sif, r^«r«# 
as ;#%htly ipfty to be 13,0154: 4#. The prodamfttion of, 

the 2;5th of January ijpT \% then fet forth. But, as that is the 
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iaftruOTgrit which we arc called wjppo to expound jmd ao ,^j;Jy the 
other fads to, I will hrlft j[ucntion th;® few remaining fa<^8 ffated in 
the fpecial verdld; which arc, ^liat Lord St. Vincent li^gaed his 
cotnmiiiioa a$ cpnrim|in<Ier in chief in the Mediterranean long after 
thefe prraes were taken, on the a6th of Non. 1799, Hp to which 
titne he received pay ^nd table money as fiich commander in chief. 
That Lord Kelpiin^ after he had left the ftatiois received the fame 
pay as he had done before, but not the pay of a commander in 
chief. But that from the I atb of he received the fame 

table money as was allowed to Lord St. Vincent. Thefe are the 
clrcumftances under which each of the real parties to the fuit (for 
the Defendant is but a nominal one) claims to be endtleds by the 
proclamation of the cjth 6 i Jan. 1797 and the priJ:e adt, to the 
fhare of CapiainDi^^ys prize, which belongs to the chief or feiiior 
flag o£^cer under whole command Captain 13 igby was at the time 
of the capture. . The form of this proclamation we are told has 
been ufed ever finee the year 17 56 ; when fome alterations were 
made, thou|h not very material ones, in the form that had been 
introduced in the year 1744* The materiai claufas in this pro- 
claroation of *797, upon which the qUeftion depends, are thefe: 
The proclamation in the firft place diireds the net produce of all 
prizes to be divided into eight cq^uSl ^arts^ of which the 
captain or paptains of the ihip adually on board at the time of 
taking of any prize are to have three«eighths. But this is qua¬ 
lified by a provifion which is made for flag officers, if there (hall 
happen to be any; and it is qualifled in this way t ** But in cafe 
any fucE prize; ihall be taken by any of his MSjefty^s flilps of 
war uiider the ‘command of a flag or flags, the flag officer or 
officers being aiftually ou board or direiling and affiftitig in the 
capture fhall'have one of the three-eighths, the faid eighth part to 
be paid to fuch flag officer or officers in fuch proportion and fiib- 
jedt to fu<^ regulations ^ are theteinaftcr mehtioned.” And then, 
itdlre<fts that the following regulattons ftiall be obferved Concern¬ 
ing the ohfe-eighih granted to the flag ofl^er or officers : fo that 
thofe regulations that follow relate to flag officers, and to flag offi¬ 
cers only. The fiiffi of thefe is, ** That a fla^ officer comraaridcr 
in chief, when thefe is but one flag-officer uport iefvice, ffiall have 
to his ownufe the faid bne-eighth part of thfe prizes “takfert by flnps 
and vefiels under J his commaom** The fekind,: *‘'Thjai ’a, 
officer lent to command at jametiea or elfewhere ffiall have no 
V ■. 4 - right. 
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right to any ihare of prizes taken by (hips or veflels employed i8o». 
there before he arrives at the place to, which he is fent, and a£i;ualiy Ld. N bi-s«« 
takes upon him the command.*’ The third claufe is, “ That when tw««». 
an inferior flag officer is fent out to reinforce a fuperior, the fupe- 
rior has no right to any ffiare of the prizes taken by the inferior 
before the inferior ffiall arrive within the limits of the command of 
the fuperior, and adually receive fome order from him.*^ Then 
comes the fourth article, upon which the queftion principally, and 
almoft entirely depends, which is this; ” A chief flag officer re¬ 
turning home from Jamaica or elfewhere fliall have no fliare of the 
prizes taken by tlie ffiips or veflels left behind to a£l under an¬ 
other command.” Then there are three other articles which re- 
late merely to the proportions in which the one-eighth is to be 
divided when there are more flag officers than one, which are not 
material to the prefent quellion. The queftion therefore feems to 
turn, almoft entirely, upon the conftruQion of the fourth article ; 
though, if there w'cre any ambiguity in it, refort might be had to 
tlie preceding articles, as more fully (hewing the general view and 
intention of tl^e proclamation. But where is the doubt or ambi¬ 
guity in the language of this fourth article ? Was not I.ord S(. 

Vincent “ a chief flag officer returning home ?” Of that there can 
be no doubt. And were not prizes taken by veflels left behind 
to ad under another command ?” And was not that command 
the command of Lord Kclfon f I really do not fee how any cafe 
can more diftindly come within the letter of and plain intention 
of a regulation. It feems to me to be impofliblc to date one. 

And thinking fo, it ftrikes my mind to be impoffible to date a cafe 
that is more plain, unlefs, like the brothers in in conflruing 

their father’s will, when we find it will not anfwer our purpofe, 
we pin a codicil to it. Although I confider the language of this 
proclamation do exceedingly plain, ftill I muft admit, that it has 
been the fubjedt of .very copious and very elaborate arguments ia 
the courts of juftice, and efpecially in the cafe of John^onc v. 

Margetfon^ reported i H. BL 262. It has alfo been difeufled in a 
more recent cafe, the cafe of the Bt. Anne in the Court of Ad¬ 
miralty, which as reported in Dr. RoUnfous BepartSy 3 vol. foj. 60. 

This lad cafe is prefted upon us as a cafe in point for the Defend¬ 
ant. And, if it were fo, a decifion of higher authority cannot be 
dlatcd. ' But that decifion appears to me to have no application to 
, « 'X^DL. III. 3 the 
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the prefeiTt qneftion, amd to wm upoa a point that cannot arifc 
here ; for I think that it has been, truly obfersred in the courfe of 
the argument, that the whole of the part of the prociamadon now" 
in tjucftion relates to flag cdSicera only, and the apportioning their 
fliaret; among thomfdves. But in the cafe of the St* Annt there 
was no flag officer left in command. The King’s Advocate was 
flopped by the Court as foon as he noticed that deciflon. And Sir 
William Scott decided the cafe upon the Angle point, that the Ad¬ 
miral had not abdicated his command under the drcumflances 
there ftated, confidering the queftion to turn folely upon the right 
(if the admiral, there being no other flag officer that had any claim 
or any rig^t to Ihare in that one-eighth with the admiral. He 

a 

therefore eonfidered the admiral, under the circumflanccs of that 
cafe, not having abdicated the command, to be entitled under the 
general claufe; .and, under the circumftances of that cafe, not to be 
effedied by the reftraining provifo. In the. former cate, which is 
reported in H. Bl,^ there is no deciflon .at all upon the point now 
before the Court; nor is any opinion hinted by ihe Court upon it. 
■^rhe determination againft the Plaintiffs proceeded there upon the 
ground of Commodore yuhnjlone^ to whom they were executors, 
having no command at all at the time of the capture, becaufc the 
Court confidered his acceptance of an appointment to the com¬ 
mand upon another ftation to he a virtual reftgniition of his former 
command. And, having no command at all, his reprefentativc 
could not be entitled to any lhare of the prize. The prefent quef- 
tion, therefore, ftands perfe(3:ly clear of atuhority. Some argu¬ 
ments have been ufed arlfing from co'lateral circumftances in the 
cafe j and thefe are. That Captain Di^by was adlng under orders 
received from Lord St. Vincent; that he had received no particular 
order from Lord Nclfon after Lord St. Vincent had quitted the fta¬ 
tion ; and that as Lord St, Vincent was rcfponfihle for the orders be 
had given, he ought alfo to lhare in tlic emoluments. The laft 
argument would go a great way indeed, as a military officer, 1 
prefume, continues refponflble for his condud at leaft as long as 
he continues a military officer in any capacity whatever. But tlj« 
cafe of Pigot v. White^ which has been referred to in the argument, 
and k reported in a note to the eale of Johnftmte v, Margetjbn.^ is a 
complete anfwer to thele objedions. 1 fliall therefore return to 
the examination of the proclamation itfelf. For what purpofe. 


were 
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were thefe different reftridions introduced ? Manifcftly with this 
view ; that a bare authority under axommiffion Ihouid not entitle 
a flag oflScer to lhare unlefs he was upon the flation at the time, ^x>c%utL 
and a partaker then in the adual labour and danger of the fervice. 

With this view the coiiMnander in chief, when going out, is alfa 
reftrained from fharing in prize till he arrives upon the ftation, 
and adually takes upon hita the command. The laft part of this 
reftridion explains what is meant by having or taking the com¬ 
mand. In one fenfe, be takes the command when he accepts the 
commlflion. And before the ifluing of this proclamation he would 
have been entitled to a £hare. In the fame fenfe only, I conceive, 
has he the command when he is returning from the flation with¬ 
out being adually fnperfcdcd. Bat that is not what the proclama¬ 
tion means. It means adual fervice and exercife of the command 
at the ftation, in contradiftlnclion to the authority ariftng merely 
from his commiffiou. .And, to be confirtenr, the fourth article, 
when it fpeaks of leaving the ftfips behind to ad under another, 
command, muft, as I conceive, be undcrftood in the fame fenfe. 

How has the Admiralty, and how have the parties thetnfelves un* 
derftcTod what was meant by having the command ? Lord St. Vin¬ 
cent, when he applies to the Admiralty, receives periniftlon to 
come home, leaving the command of the fleet in the charge of the 
ofticer next to him. So fay the Admiralty, Lord St, Vincent, in 
his anfwer, fays, he would nor avail himfelf of the indulgence, till 
he fhould be compelled to relinquifli the Command, When Lord 
St. Vincent gives his orders to Lord Keitb^ it is to take the com¬ 
mand. He fays, that the fituatlon in which he fliall leave him 

f 

demands the fulleft excrcife of an efficient and unc^antrolcd autho¬ 
rity. He fays, that he is determined to leave his Majefty’s fleer 
ferving upon this ftation under Lord ATe/VAs command. “ Your 
lordfliip is, therefore, hereby required and direded to take the 
feveral flag officers and captains of the fleet under your coniraand 
accordingly.” Again, when the Admiralty write to Lord NelfoUi 
they tell him he was become the fenior flag officer, and that he 
would have all the important duties of that fbtion to attcjiti to. 

It is faid the fourth article, when it makes ufe of the expreffion 
“ another command,” means another feparare, independent com¬ 
mand under a particular commiffion. Now^, if that be the mean-' 
iug of tbe fourth article, I ffialj he very glad to know for whati 

pnrpofe* 
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purpofe that article was introcluced at all. It is an obfervation 
which arifes in favour of the Plaintiff. And it leems to me to be 
an argument of very confiderabls weight. If another commillion 
had ilfued appointing another perfon to the chief command, what 
pretence would the admiral, fo fuperfeded, have to any fhare in 
prizes upon his return home ? It is impofiible that he could when 
Ik: lusd quitted the ftation and was upon his return home., ThivS 
claui'e would be entirely nugatory; and, certainly, ,we ought fo 
TO confider this proclamation as to give cffedl to every thing that 
we find in it, and not fo to conftrue it as to determine that any 
p.aiiicular claufe, much lefs fo material a one as this, is totally 
unneceffary. But this Claufe in the proclamation is no haffy com- 
poluion. There was a fimilar one in the proclamation in the year 
1744; and that, too, was introduced as an amendment of the 
former proclamation, which had iffued in 1740. It was a ffudied 
amendment of that farmer proclamation. 'That new form of pro¬ 
clamation, which was introduced in 1744, was continued in the 
proclamation of 1756. It was again confiderecl j and after that 
confideration it w-as again expreffed in the terms in wdiich wc now- 
find it. Now% let us fee what arc the amendments that are made 
by this proclamation in 1797, and how the article flood in the 
former proclamation of 1744. Thus far the article is the fiime, 
“ That a chief flag ofiicer returning home from Jamalea or elfe- 
where lliali have no fltare of the prizes taken by the fhijis err 
veffels.” In the former proclamation, inftcad of the w’ords left 
behind to act under another command,” it flood Amply tlius ; 
^ taken by the fliips or veflels after lie has got out of the limits of 
his command.” No queftion then could arife upon the nature of 
the commiflion which any flag ofiiccr whom he might leave be¬ 
hind with the fliips had. Whether he had the command in chief, 
or whether he had not a commiflion as commander in chief, could 
make no difference at all ; becaufc, in that cafe the chief flag officer 
fo returning home would be oufted of any fhare in the prize- 
money, whatever was the commiflion held by the next flag officer 
in feniority. The words now introduced are, “ left behind to a^ 
under another command.” There is not a word -in this claufe of 
any other commiflion being granted to any other perfon. And it 
feems to me, the words “ under another command” mull, from the 
fubjeO:>maUer both of thi&.and tbe.precedingclaufes, be conffdered, 

-I 4ie 
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a? a regulation between flgg officers,, and he underftood to mean 180a. 
another command of a flag dlficer. But, perhaps, when the Coun- Ld 7 NsI»o« 
cil had it in conteih^li»tipp to a mend the prodamation, they jnight 
think they had exprefed ihehilfelves more expUcidy by Introducing 
thefe words, than frying geiicrally, ** after he has gcit out of 
the limits of his comniantl he fliall have no Unare of the prizes 
taken by the fliips or veiTels left behind to aiSl under ahbtber com¬ 
mand,” referring merely to the at^ual fervice of the fleet, and to 
the perfon who had the a^ual command and gave the brdefs upon 
the ftarioh. The pro<?laihation ought, as I csahceivc, if.it is cx- 
p.reSed in plain and intdligible language, to he cohftrued according 
to its plain and common fcnfc. And W ought not to have re- 
couffe to wild conjcdlare or to extrinllc'Inquiries in order to put a 
different conftTudion upon it than that which the words of the 
proclamation itfelf fairly ithportr^ I think, fboi that the conftruc- 
tion which I am incUhed to put upbh this pfoclamation is that 
which beft anfwers the raa’nifeft pUrpbfes of th^ ptONclamatibn itfelf, 
and of the public fervice^ ftir the objefit was to give encourage¬ 
ment to thofe who were adiially bhgaged iti thb fervice, and not 
to thofe who were merely at tlitf Hme of "taking the prize nominal 
fervants of the public in-virtue of a commifliori. Between the two 
noble admirals, who are contendirig for this prize, it would bc 
very invidious to draw any fort of comparifori. The merits of 
each of them are witfl the public ineftlmable. And it is with fome 
reluiStance that we fhuft feel ourfelves under the necelfity of de¬ 


ciding this cafe in fuch a way that in giving to btie of thefe noble 
admirals what he fo richly deferves, We arc Obliged to take it from 
the othert but we muft a^t according to the necelfity j we mull 
give our judgment according to the oplmOn we really form npon 
the meaning and intention of this proclamattop.' The proclama¬ 
tion is not incumbered by tec|inical. terpis. It has no reference to 
any ancient courfe of the fervice. But the provifiohs of it a rife 
folely from the aft, and from the proclamation iifeif. T need not 
therefore go more at large into the* arguments which have been lb 
fully difculTcd, both ppOn the prefent and upon the former occa- 
fion, and iti fume degree touched npbii likewife in the cafe ia the 
Admiralty, though not fo fully as in th^argument of the prefentcafe 
and the preUeiSiog cafe oi^ohnjione becaufe, in confe- 

quence pf the interrd^tfph Of the King's Advocate^ who was cbunfel 
for the then fe|)t'eifentsd4itedl'AdhiiralM^ gdph ¥ith 
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that part of his argument, iw,l\wh mi^bt have bee^ applied to this 
cafe. Upon the whole, however, this matter hai . been very 
fully and fo very ably di£:uite4 t>n each of tbefe occafions, that, 
without faying any thing further, Open it, I content nayfelf with 
declaring, that I think it plain that I^rd Sf., Vincent was a chief 
flag officer returning home that he left the fUct to a<l under 
another commander and that “ commander” was Lord 
Under thefe circumftances my opinion is that the Plaintiff upon 
this fpecial verdict is entitled to recover. 

RooivE J. This is a qoeftion on. the conftrm3.ion of a royal 
proclamation, iffued by virtue of a dif<;retionary authority veded in 
the Grown under the prize afls. By 53 C. 3. 66. the imerqft 

in captures is vefted in the officers and fcamen, to he*divided in 
fuch proportions and after fuch manner as his Majefty hath, by 
his proclamation of the 17th uifiril 1793, already ordered and 
dircited, or fhall think fit to order and dirc<£3; by proclamation 
iffued for thofe purpofes. Tbe 35 C. 3. <r. xax. .extends thefe pro- 
vlfions to captures from the I)ttt£b and Spaniards, As this pro¬ 
clamation is matter of abfolute diferetion in the Grown, as it may 
be varied whenever his Majefty may think proper, and as the war 
which gave rife to it is how at an end, I confider this as a queftion 
not of any great importance to the naval fervice at large, bur as a. 
queftion which foldy affeila the private claims of the two noble 
perfons who are the real paVties to this caufe. * To veft the foie in- 
tereft of naval prizes in the captors has been the wife policy of the 
legifl iturc of this country for a long time paft, and it has been 
intended as a gratuity and reward to thofe whofe fervices occafion 
the capture, and to thofe who by a fort of political prefumption may 
be confidered as contributing to it. The proclamation on which 
this queftion arifes is in the fame form as all thofe which have been 
iffued fmcethe year 1736, I prefume it is in fome degree founded 
on rules of naval policy, and has a reference to the terms and 
courfe of the naval feryice, therefore I hold myfelf bound to con- 
ftrue it, hot by the dry rules which prevail in the conftrudion of 
legal pleadings, according to that policy and the courfe of that 
fervicc which tht^c who advifed bis Majefty feeni to have had in 
view when the ploclamation^iffued, and which the Lords of the 
Admiralty feem p have adopted fmcei as far as this can be col- 
leded from the fpccbl verdid. The proclamation orders that in 
cafe any prize b| taken by any of h.is Majefty’s ihipa under the 
; 8 com^nsrnd 
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command of a fiag or flags, thcflag officer Or, oifliicers, l^iog on 
board and dire^ng and affifling in the capturt^ ffiatl Kaye one- 
eighth of, the three-eighths given before to the captains, and the 
fdid one-eighth to be paid to foch flag officers in jTuch proportions, 
and fubje^i to fiiCh regniations, as are thereinafter mentioned, 
f. A flag officer commander la chief, when but one flag officer, fhall 
have the onh-eighth to his own ufe. a. When font to command 
nt Jamaica^ a flag officer ffiall have no ffiare of prizes taken by 
Ihips employed there, before he arrives at the place to which he 
is fent and aftually takes upon him the command. 3. If an infe¬ 
rior flag officer be fent out to reinforce a fuperior, the fuperior ffiali 
have no (hare of prizes taken by tlie inferior before he ffiall arrive 
■within* the limits of the command of the fuperior, and (hall adually 
receive fome orders frejm him, .4. A chief flag officer returning 
home from yamaka^ ^c. IhaU ha ve no ffiare of the prizes taken 
by the Ihips left behind to aA under another command. 5,. The 
5th article is immaterial tq this queflion. 6 . .When more flag 
officers than one ferve together, the ohe'-eighth^ the prizes taken 
by any fliips or veflels of the fquadron ffiall be divided in the follow¬ 
ing proportions; If only two, the chief ffiall have two thirds i if more 
than two, the chief fficU have only ohe half. This proclamation is 
not penned fo clearly as it tnight have been. The fourffi regula¬ 
tion, as to the flag officers returning home, is equivocal; it may 
refped all chief flag officers returning home under all circum- 
ftances; it may refped only fuch chief officers as return home and 
are relieved by others. The leaving ffilps behind to ad under an¬ 
other command may mean to ad under the abfolute. command of 
another, who is appointed to relieve or fucceed the chief who re¬ 
turns home i or it may mean leaving ffiips to ad .under the com¬ 
mand of the next fenior flag officer-who remains on the ftation, 
and who is to ad temporarily and provifionally till the chief, re¬ 
turns, or till a new commander in chief is appointed. To folve 
this doubt, and to enable me to decide which conftrudlon ffiould 
prevail, I think it neceflary to look through the whole proclama-. 
tion, and alfq to fee what cafes have already been decided upon it, 
and what appears from the fpeciat verdid to be the courfe of. the 
forvice. As to the proclamation, the captain who takes a prize, if 
he is under the command of a flag, is to let the flag ofllcer have 
one eighth. Thefo words ** under the command of a flag” in 
this ctaufe, and the words ‘‘ under another command” in the fourth* 

claufe. 
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daufe, may, I think, reafouably be conftrued to have a fimilar 
meaning : they are both in the fame pro^p;Iamation, afid boiK /ar 
vmterid. What is meant: by beingf. tiader command in the one 
claufe, {}>otild aUo be cbnbdered meant by being ubder com¬ 
mand in the other. Novy it has been decided, in the cafe oif the <S/. 
Anne^ (aitd very rightly, as 1 think, according to thecourfe of the 
f.;rvk:e,) that when a flag ofScer leaves Ms liation on account of 
health, and <loe« not abdicate the command, the captain to whom 
lie has at any time given orders is flill under bis command ; for the 
fame rcafon it appears to me that when a flag officer leaves his fta- 
tiou on accDUtit of health, and leaves a'juhibr flag officer to adt in 
his abfence, that junior is ftill under his command j and if he is, 
then the whole fleet is fo j and if the whole fleet is ftijl tinder His 
command, within the fenfe of the firft claufe, I think it is to be 
confidered as under his command, and not under another com¬ 
mand, within the fenfe of the fourth claufe. It is probable, for I 
do notaflert it as a known fail^, that before the proclamation of 1744, 
flag officers returning home claimed a right to fliare in the prizes 
taken by the cruifers who had received orders from them, and had 
received none from the officer who relieved them. The pro¬ 
clamation of 1744 ordered that they fhpuld riot (hare in the prizes 
uken after they got out of the limits of their command. But this 
being always dilputable and uncertain, the, proclamation of 1756 
made the prefent regulation that they fliould ffiare in no prizes 
taken after they had left the fquadron to ad under another com- 
mandf This form, has continued ever fince, and I think it was in¬ 
tended to prevent difpuies between fla^ officers, where one is going 
out to relieve, and the other is returning op , being relieved, and 
was not intended to deprive of prize-money all flag officers who 
arc returning home under all clfcumftances whatever. It is well 
known in point of. that o^ers have been fent for homo that 
Government might ponfult or advlfe with them—-they may render 
the public asefleniial fcrvjce by their return on fuch an account as if 
they had remained on their flatiori. It would be hard that in fuch 
cafe they Chould loft the emolument <>f prize-money, which is a 
mere gratuity from the country, and difpofeablc at the diferetion 
■of the Crown.^ XJnlefs the words of the proclamation make fuch a 
oonflruaion abfolutiply pcceflTary,, I eannot aflent to it. And as to 
the danger of abuft^ I will, not prcftime; that the Board of Admi- 
ralty wiilabuie the|r truft; but if ibifcy are difpofcd to do.lb, they 
■ 5 ■ V (^ho 
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(whd probably have great infliiencc in fettling the forms of thefe 
proclamations), may, by changing the terms of them in future, be 
cither enabled or reftrained, as his M.-jehy may be advlftd to 
order. So, with refped to the objc^lion of an obicei’;; returning 
home on account of health, when 'ho Admiralty j^ive him leave, 
they may qualify their leave as they tldnk jirop- r. They may 
order that he lhall refign hi;- couimand, tljcy n,ay appirint aj-niher 
olHcer to fuccced or relieve hiti'. ; ami if they Jo, v. her; he leaws 
the fleet he may leave it under nneth''' comma; ,1. Ihit wh(!t 'I'C 
I'jc.ard of Admiralty indulge a flag c.{ricer with a temporaly leave 
of absence on account of his health l injured pvob,il>iy by his exer¬ 
tions in the public fervicc) and luffer hini^ftili to retain his chara^^ler 
of commander in chiei’, and correfpond with him in that characlor, 
*and do not appoint a new commander in chief till the oilicer who 
has returned home relimjullhcs the coitnnand, I tiiink the Admiralty 


by this praaicc draw t);^ lino as to their idea of w'ho has the 
command of the fleet, and who has not, within the terms of the 
})roclamation, and declare that titc fleet is not under another, but 
under tlie fame' command* till a new commander in chief is ap¬ 
pointed. Another obfervarion occurs to me : flag officers may be 
prefumed, from their rank and experience, to be better qualified to 
command fleets than captains are. Kow according to the conftruc- 
tioii contended for by the FlaintifF, the cafe of a flag officer leaving 
bis flation and returning home, would ftand thus: if he left his 
fleet under one Icfs qualified to command* he would fliare prize 
money with him ; if he left it under the command of one who 
by hv; rank was to be prefumed to be qualified to command, he 
would lofe all the emolument of prize money. This furcly would 
nor promote the public (brvicc. If we could fiippofe fordidnells to 
attach on tiu: naval ciuiraC.ler, it might rather temijt a chief flag 
officer to ffi’.id bis infcilor home on Ibmc pretence or other, that 
by leaving a cai)raiu only hcbiiid, be might retain his chance ot 
prize money. A caie ivas {mU in the courfe of the .irgumenf, to 
which t )0 anlwcr was give,', wiiich ‘was fatisfadfory to my mind, 
Suppofe tlie feconJ in c.-mmaud to die, .and a cajitaiu to take the 
command as fenior officer, me the captains then under no flag, ot 
docs the right of the chief revive ? What fliall we fay as to thefe 
difficulties ? Are they owing to omiffions in the proclamation, or do 
they flow only from a mifl.%ken conftruaion of it ? By the 6th 
claufe of the proclainauon, when more flag officers than one ferve 
VoL. 111. 4 A together. 
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together, the eighth of the prizes taken by any Riips or veflels of 
the iquadron fhall be divided in the following proportions ; if only 
two, the chief ftiall have two thirds, if more than two, the chief 
only one-half, and the other one>half to the reft. Here the flag 
officers are oonfidercd as ferving together, though they ferve at 
great diftances from each other, if they are under the fame com¬ 
mander in chief. Lord Nelfon at the Nile^ and Lord Keith off 
Cadia^ were each entitled as flag officers to a fliare of the prizes 
taken by the cruizing frigates, though the captains of the frigates 
received their orders from Lord St, Vincent as the commander in 
•chief, and though thefe inferior flag officers had no concern what¬ 
ever in the capture, k is not therefore the real merit of the flag 
officer in refpedt to the particular fervice that intitles him to his 
fhare of prize money, but it is rank and ftation and the general fer¬ 
vice which he renders or is pfefumed to render to the ftate by aG- 
ing in his particular department in the fquadron. In the prefent 
cafe it would be difficult to affign any real moral merit which 
ihould iiititle either of thefe contending parties to (hare in this cap¬ 
ture rather than the other. The Plaintiff gave no orders to the 
captain of the Akmene^ the commander in chief did. Neither were 
prefent at the capture. The commander in chief was abfent from 
his ftation on account of health ; the Plaintiff had the adiual but 
ft ill only the occafional command of the fleet in his abfence. The 
right therefore is a technical or artificial right, and muft be decided 
folely by the terms of the proclamation and the courfe of the fer¬ 
vice. Tlie chief flag officer came home with leave, was addreffed 
by the Admiralty Board as commander in chief, and received pay 
and table-money as commander in chief. The flag officer who was 
left on the ftation received table-money (very rightly becaufe his 
expences were neceffarily increafed), but had no appointment as 
commander in chief till fome time after this capture. Hence it ap¬ 
pears the Admiralty Board recognize the diftinflion between an oc- 
cafional and a permanent cornraander, and allow under circum- 
ftances the permanent commander in chief to be abfent, and the 
next in feniority to command provifionally during his abfence; 
that during fuch time they ftill confider the abfentee as the real 
chief flag oflSter, and the other as a^ing under his implied com¬ 
mand. The arimiralty-letter to Lord Neym of the 20th Auguji 
1799, has the following paffage; “ You are now become the fe- 
nior flag officer, and you will have all the important duties of that 

ftation 
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ftaltoa to attend to. It is probable Lord Keith will have left for 1802. 
your lordfliip’s informittion and guidance fuch orders and inftruc- 
lions as he may have received either from their lordihips or from „ 

Lord St. Vincent''* It does not addrefs Lord Nelfon as commander 
in chief; but it eonfiders him as poflibly ftill a£ling under inftruc- 
tions from a fuperior officer. While this is the avowed pradice of 
the Admiralty Board, 1 confider the proclamation as adapted to it, 

• and muft conftrue it accordingly. Upon the whole I am of opi¬ 
nion that comparing the fevcral parts of this proclamation together, 
and conftdering the courfc of the fervice, and the proceedings oi 
the Board of Admiralty in refped. to thefe parties, the true mean¬ 
ing of this proclamation (which however I admit to be equivocal), 
is, that a chief flag officer returning home and retaining his charac¬ 
ter of commander in chief does not, by leaving an inferior flag of¬ 
ficer to command in his abfence, leave the fhips to ad under another 
command. I fee no greater danger in this than in the contrary 
conftrudion, and I am the more eafy under the opinion I have 
formed, becaufe it is a queftion whidi concerns two individuals 
only, and will not lead to any general confcqnences: for I am 
fully perfuaded that before we ffiall have occafion for the further 
fervices of thefe or any other naval officers, his Majefty will be ad- 
vlfed to iflue fuch a proclamation for the- diflribution of prize 
money as will efi^dually prevent a«y difpute fimilar to the pre- 
fent. I think judgment ffiould be given for the Defendant. 

Heath J. The claim of the Plaintifi'is founded on the four:h 
claufe of the King’s proclamation for the diftribution of prizes 
among the flag officers, which declares that the flag officers re- 
turnitig home from yamaica or elfewhere, ffiall have no ffiare of 
the prizes taken by the ffiips or veflels left to ad under another 
command.” However dear the confirudion of this claufe may be 
in my apprehenfion, yet the difference of opinion which fubfifla 
between us, and the deference I owe to my brothers, who differ 
from me in opinion, induce me to think it loofely, inaccurately, 
and ambiguoufly worded. Two different interpretations have been 
civen to it. And whether it is to be underftood in tltc one or the 
other fenfe muft depend on the intention of the framer fo far as 
it may be collcded fey comparing this with the other claufes of 
the proclamation, if that be ftill doubtful, recourfe muft be had 
to grammatical conftrudion and verbal criticifm. Confiderable 
affiftance may be derived from compariDg the prefent proclamatioA 

a with 
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with antecedent ones on the fame fubjeflt. On the part of the 
riaintiff it is contended that the word* “ th§ ftiips or veflels left to 
i'iCl under another command,” import^ the command of another 
jidmiral. On the behalf of Earl Si. Vincent it is infilled, that the 
olfiocr, though retusned home and here in port, is entitled to 
his lliare of prizes, inaimuch as he retains the command until he 
!)e hiperfoded. rirll, 'roconfider the different parts of this ioftru-* 
nicnt. The firfl ckufe being to vcO: a certain (hare of prizes in 
the commamling flag ofliccf, t!;e fabfequcnt claufes go, in certain 
calcs, to abiidge that right. The objedl or policy of thel'c limita¬ 
tions feems to be this, that flag oflicers fhall be llimuiated to an ac¬ 
tive difeharge of ih.cir duty, and to be prefent wnth their Iquad- 
rons after they have entered on their command, and that they may 
not be tempted to loiter in port by a full alFuratioe of fltaring in the 
psizes that fliall betaken without ittcurring the rifle of War or 
climate. T'he fecund claiifc is in pari ?iiatcnu‘w\\h the tourth. By 
the feeond claule, the flag officer is not entiilcd to a fliare of prizes 
“ before he arrives at the place to which be is lent, and actually 
takes upon him the command.” Now it would be a ftrange over- 
ijglvt, in drawing this proclamation, to enforce the prefence of the 
admiral until he has joined his fljuadron, and after he has joined 
it, not to enforce the continuance of his prefence with it. Excufes 
that maybe made for difpenfing with abfence, af^ill health, or the 
urgency of private alfairs, can feldom be accurately afeertained. It 
was a wife policy to hold out fiich cnconragement to flag officers, 
as fliould make it their bell intereft, as well as their duty, not to 
abfent themfeives from their fquadrons on flight and trivial oec.a- 
i'lons. 1 he p<rociamaiion cf 1740 allots a Ilia re of prizes to the 
flag officer being adlually on board the ffiip, or dircdling and af-' 
lifting the capture. Probably in* framing the proclamation it was 
intended to exclude the abfent flag officer who h-id never adliially 
taken upon himfelf the command. If it were fc, th it intention 
w'as not fiifficictirly expreifed. T{ie proclamation of 1744 afccr- 
r.iins its intent and policy rnoft indifputably. And if it had not 
been altered the claim of Ear! St. Vincent mnflt have been Itarrcd. 
For, by the fourth claufe, the flag officer was to receive no Orarc of 
prizes after he bad got out of the limits of his command. 7 'he al¬ 
teration in the fubfifting proclamation introduces all the difficulty 
in this cafe. Was the jTolicy then changed, or was it intended to 
relax the difciplinC of the navy ? That never can be imagined to be * 

5 



the cafe. The trtiefearoil of^fa i$02* 

defire it may^fae'taiiaa?i> »'-oniy ii^eo^jeauee -oa "Whieh:.'! ■do4<^-f^mfed • 
my judgtnem^, waaiiccmmtely to .i&x; the time wh^ii *h« Kag ojfeir ^ 

mufotng home #iott]d eea&^^ eo bc 'e^^ his prtae6.< 

Probably fome dirpoteor lit%atkm had arMem on thatfubj«a« The 
moment of the captarc of';a sjmze was'always eafily afeertafoed by 
entries in the iog-^bobfe of die captnrkig veSeL Bat it was hot fo 
certain when the Admiral had palled the eepes or hcaUlanda winch 
formed the limits of his ftatlon. /I%ey might itave been palled in 
■the night time, in ha^y weather, or at fo great aidiftance as to be 
out of fight* This tnufi; have opened a great field of Hligalion, But 
the departn^ of a flag o£Scer from his fleet on Ins return home¬ 
ward can be afeettained to.« moment. .So thedi by comparing the 
feverai entries in the Jbg^hooks belonging to the ffiiip of the flag of- 
iicer and of the capturing fhip^^ .it h® 

ther or no the flag ofiicgr had a ,right |to flta|;e the prkc. A confe- 
quence indeed has foUowed from this, alti^atipn, namely, that as in 
the cafe of the Saint jinaif.^ ap admiral qplttpiig his flation and leav¬ 
ing the command to a fenior captain will be^^pllded, to bis lha|,6 of 
prizes until he flaall be fuperiecled.’jfhif. by peeeflary conftruc- 
tion. It is not lb exprefled.. I, pjuft ovetfigUt, for I 

never can prefume that fucb a, flag officer would be .fp much.fa- 
voured as tphaye an alteration iU»4e attd the difeipjine relaxed in 
his favour. No principle ©f ppldieppliey, no confidcretiou of na¬ 
val difcipUnc, could have authorifed this aUeraiion for tlm purpofe 
of entitling Ibch -a flag officer to ffiare. . And taking it in another 
point of view, that the alteration was q|ade;.for the reafon that 1 
have conJedEUred, or to avoid fome other inconvenif^ce which does 
nocat pre&nt occur^there is noching/o Common In the framing of 
inflruments as that whilfl: the framcr pf tl^iu If Bhdious to avpid 
one inconvepieiLce, he focurs another whicb does,not prefent 
to his view* This is oflen to be reenao a£|s o;jf patflamenc. IVluch 
more is fu«h in ioacaicacy< to be expected in; framing an Inlbru-; 
ment of tbis foyt. Some a^;ament m«y. be.drawn ffom the phral^O- 
logy of this procUnaaflon, Xh(C. adlual prefence of the admiral 
to entitle him tp « ffiare^cf roendoned fo the pro- 

clamation of 1740* . if fo mfm enforced ,fo the proclamation of 
1744, and mofl of alhfo ■tb«fobfift,fogprp<da^»atfon* In tlie % 
article pf the fubfiflfog pfotdamefo>% ihe fo pot entUled 

he tedem hlm^ Amd /o fo the ^ 
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third claufe, the flag officer there ddaibed ffiali nojt et^^tkd DO- 
til he adually receives fome ord^ ^rom his. fup^pr.flag d^ei;* 
Now, the wwd ih th<i correfpondiilg cUufi^ ^ the an¬ 
tecedent f>roc1ainations is to h« It wotil 4 he ftrange to 

fuppoi'e that an a^uial arrival ffipnld he neceflai^,.and be an^ioofljr 
required, to entitle the dag officer to his ffiare of prizes* and yet his 
a<£Iual .continuance ihodki be di^penicKi witfa,eyfnai^ it .had been 
enforced by an antecedent proclaroadon. Neat 1 jOiaU coofider 
what is the grammatical -conftru^ion. “ Another-* is a reladve 
pronoun. The rule of grammar, of logic, and. of law, is the fame. 
Fiea rei<alo proximo antectdcnU. There is no other antecedent hut 
“ dag officer.” There is no other fubjed of this i»rt of the procla¬ 
mation. That cohftrudion of. the claide ia queftton Teems to be 
moft probable in whidi the drid grammatical conffirudion coin¬ 
cides with the profelTed olged and .avowed poUcy of the inftru- 
ment. The decifion of the Court pf Admiralty in the cafe of the 
St, Anne is founded on this conftrudioo ; for the flag officer Was 
holden to be entitled to a Ihare of prizes, bccaofe he bad not left 
the command under another flag officer. The word “ command” 
has two flgnifications. la a limited ienfe it imphes,. either the 
immediate power and authority of ;a flag officer to dired the mo¬ 
tions of a fquadron* in whiph ffinfe it U ufed in the correfpond- 
ence between ffie Plaintiff and Vincent ; or in a more ex- 

tenfive renfe,*the paramount authority which the flag officer holds 
and retains whUff he is continued in the fame fervice, whether ab- 
feht or prefent. The former meaning eorrerponds, in my judg¬ 
ment, with the true inten^f the proclamation. It cannot be dif- 
puted but that the Hrintiff had, in Tome fort, the obmmand ; for he 
correfponded diredly with the Admiralty, and had a table main¬ 
tained for him. ■ libving confldern^. the claim of the Plaintiff, it 
remains to iponiidef the conftrudioa put on this clause by Earl St, 
PiVwJf's Counfel, q.a. that he wasenilried to retain the command 
till he was fuperfeded. That taufthave bfeen the cafe if the fourth 
claufe had been pmitted. This is the “ tttaledi&a interpretdtU qua 
corrumpit textum** ,^hat greater corruption of the text can there be 
than to annihilate jail its fenfe and meaning F The proclamation 
ought torecewe a liberal confixudton, the more efpecially aS it is 
explanatory of a proebanation. And, when a parfba un¬ 

dertakes to explaii his own mining, v?« arc hot to eklSdnd the 
fame by cooffrudipn. It is fo in (latutes. But there feeths t6 be a 
, 4 dear 
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diar ob|e^oiti to It j that it renders the ^^aojfe hujgitory , i:$asi. 

and fuperAdc^. it Is a fu^^iition that the eortefgot^ng lSThwimji 
ctuide in tha'inttsfeddist prodamation, which has a dear detofmlaate 
meaningi d^^dnid he altered to Introduce another cla^ufe deftltiitc 
of all ^cS&& whatever. If there he two Interpretations of a clauie, 
and die one trf* tHcrbi ^ves aeleair meahiagi ^d the other a^xes no 
ihnfe hut what would Other wife he ne^daril^ rntdidieii,, it .i$ eafjr 
to decide Which of the two interpretattons ought to have a prefer¬ 
ence: It ihould be fo edhltrued ines ma^is vaUat** A fup- 
pOfed cafe of hardfhip has been put at the bar; th|t a flag officer 
might be called home to cOafult with the Lords oipfi Admiralty, 
and in.fuch event, h would be bard to dcpr^e him of his fliarc of 
the prizes taken in his abfehce. 1^6 that I anfwer, no fuch cafe has 
ever occurred in the naval hiflpry of this country fo far as I recoi¬ 
led. If it ihoiild eadft. It tofj|ht he lamented. £^ut proclamations, 
like laws, are adapted td cafes that uluslly happen. It has been 
argued at the bar in the ptefeht, as It Was by the dounfel in the 
cafe of the St. jinne^ that the lhare of the flag officer was given to 
him on account of his relponiihflity, and jherfefdre, whiKl the re- 
iponfibility lafts, his title to a ihSre maft continue. 1 have not yet 
learned where that principle is to he.feund. It ts nCil foexpreffed 
in the proclamation. TherefpoilflbiKfydf the flag officer is hot co-ex- 
tenflve or co-exiiletit with his title to a (Hare of prizes. It commences 
before he anrives on his fUtion and adually takW( the command of the 
£quadron, and may Well continue afeeh he Has left the coihmand to 
another. Is not a lhare of tiie prizes proportiohably given according 
to rank and flation toevery commlffioncd officer ? and are they not all 
refponflble in their fe veral employs I If the flag officer in port, after 
leaving the command to another, be entitled, ftirely the Officer 
before he has joined his f^tiadfoh oa^ht. e4hally to be entitled, 
which is not the cafe. Fnjan hence I infer, that it Was never in¬ 
tended that the title of the lag officer to a lhare of prizes, according 
to the true intent and tueinihg^ fa well as to the fpitit and the 
policy of the.inftinitnent, Ihould be cb'cxiftent with the command. 

Suppofe a flag officer^ ordered to take the command of a diftant 
ftjuadron, loiters' in. po<t« and wcgle^ls to tmnftnit the 'orders he 
receives from the .Admiralty; ilurely he is relponfibk; And yet he 
is not entitled to a (hare of praze-mtiney by the prmdamatibn. For 
t^afe reafonSt I am of ^ition, that judgment bu^t to be for the.. 
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Lord Al^vanxey Ch. ], 1 caiioot foffidendy Iftmc&t dtitt I 
fhouid be called upon to §^»e toy ojaMcai upon the iurtcrpretatiloO 
of, a proclamation refpe^ng a ftibje^ of tb»« nature. But, m the 
law calls upon nm to |>ut a conliru&ion upon it aoeording to the 
beft of my judgment, I have only to bdk at the proclamation with 
reference to the fubjeO: which k concern)}. I agree with my Bro¬ 
ther Mooh completely in ihinkiag, that a proclamation of this 
nature ojight not to eonftrued according to the feofe which, at 
the firft reading of it, a perfon may put Upon the words that it 
contains : for it relates to a fabjed which embraces a variety of 
confiderations, and admits of a great number of refinements. It is 
itnpoffibie for any man to take upon himfelf to decide upon the 
coaftrudion of a proclamation refpeding prize, without iufonn- 
ing himfelf as accurately as poffible.of all the determinations that 
have taken place in courts of juftioej'and of the continued pradice 
of the Admiralty with fcfped to the tfiftrilmtion of prizes under 
fimilar proclamations. I lament the more that I am called upon 
to decide in this cafe, bccaufe I confefs that I feel this to be a 
very doubtful queftion.. I the more lament k, becaufc the confe- 
quence of thefc doubts having imprefled upon my mind an opinion 
correfpondent with that of my Brother Hooke that, as far as this 
Court is concerned, unlcfs the parties fhould defire it, no judgment 
can be given.' in conftruing this proclamation 1 am under the ne- 
ceflity *of inquiring what have been the former proclamations on 
the fame fuhjed, that I m&f conftrueihis ad of the Sovereign by 
his antecedent ads, comparing the one with the other. I inuft 
therefore look back to the manner in which the firft law upon the 
fubjed was promulgated by hU Majefty, in whofe breaft the whole 
matter refted. Before the year 1740, it muft be admitted, that 
when a proclamation :igave to the Bag officers .the fhare of prizes 
itaken by (hips ading under their command, k did not mean an 
adual command } it did not mean an exifting command operating 
upon the particular Iprvice then done,) but it was underftood, and 
•k wasjl think, admittjsd in argument, that before that time, and down 
to the year .1744, th^ moment that an officer was appointed to any 
command he v^as cc^fidcred as difeding every operation that was 
done by any of th|fe Blips which were 'under thsk command to 
which he was appointed. .It was'^erefore an ideal diredion, npt 
an adual one that #as Sufficient. With refped indeed to Idforior 
icaptama^and other Officers of inferior xanh, adual conaptu-ariori and 
''' .aififtaaae 
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the Tight whleh thc'fttppof^.-fleyolhitida 

•upon him ■of,^alh'tbe'’:i»<^es;|’;^yc«_^o'.his,,^prcd 'it .fleolares’ 

as a riQflri£tion''tii^oavftt'«; ol^cr rett||iihg 

home Ihafl 4 h‘are m a^y p^ tlie;ihips which 

be has lefl: twh|n 4 ajflcr ho iilwtjl his 

flation.** Ndhofljt, r'apprehjg^ 4 , wifl as the caih 

ftbod U|k 9 a;that*<{}rpclat^atioi>^;iif o >flag o^cor faafl.rotum Borne 
leavipg Under ttie c 6 mman 4 captain and not 

a flag, he would ec|ualij h&ve to he e^ to his 

fliare. IVIoflocert^uly he wouJd. ■ The meaifln is.this; we will 
not permit an officii:, -aRer he has left, hb fla^Ut to fliare in any 
prizes. Under whatever command the iMps m^yhe left, whether 
under the commaod of a perlbn of his own rank,^or‘an inferior 
rank. Xt is a poflttye reguliStion, that und^r all given chcumilances 
whatever, the cbmf.flag ofltcer retomtng home alter he has pafled 
the limits of his command, Xhall ceafetp have any fliare of prizes 
taken by the flups left .hehiod,., without confldenng whether thofe 
Ihips, wheh he is fliperifeded,. ..fliall be,, under the command of a 
perfon of a Tuperipr Jag^ . 1 und^^nd* that many eminent 

perlbna think that was t^he hefland rthat as foon as the 
commander in chief went beyond , the Jimits qf his command, and 
ceafed to be capable ;,of giving dire^lmns, he :XhQul 4 .he confidered 
as if aduaily dead/with refp^^^ m prizes. Thus vthe matter 
flood upon that proclamation; ..in the appUcati<^ or which no 
floubt could have arifen except from the difficulty of afeertain- 
Ing the very moment he hi^d pafled the limits, whkh, how* 
ever, I do not apprehend .to !be attended with fo- much diffi¬ 
culty as may be. ruppoied. Bpf his Majefly was not. jlatisflfd 
that this was the proper lule, and in, the year ,1756 the ,|U‘efent 
proefamation was fubftituted in the rpom*'of it,; . 4 u»d Zl^w .we 
are 10 ednfider what ought to be -the conflru^ipn put upon the 
words which his Majefly has thought, flt, in the ..pi^Iamatipn of 
1756 , to fiibftitoteiio the rppm of thofe plain wordsl 
and which would have left no room, at aU for doUbti 
been the bhj^a ofMajefly to lay (down th^t, ftbm the 
'an admiral''qmtte| Bis-'flaition hc.fhpuhi lofe 
•touid not have m 4 le'‘the words'plair^ except By^' 

.particular rime atj which thi 8 ;ccffa^%,<^.hif 
.inflead'pf |his, 




’ ”' - •' ^L.' ' ..n',' 1' ' V -. Vf‘w> ^. \ J '',1 '-;, ^'. 5 ''■ ' U ■ •'. '• ’‘- ‘V' 9 V' ’ ■ 


■ iifi Viiiileail'' 

■• fid(w ;-'t a«i;;^6c:mpd 
. to .{%f tfeat.tMsvW 4 tf'’^dt^;ispean|^;'^ tic rale 

■ -wmS' radi'er"a¥ela 3 ^^i"o€;tt. '^:l;''^‘aoft:'^'^'kji:o tic^ 

altcratiofty-'liaviiig ;,tiiat,' 

cetti had: fet iail tpf cotftc' 

•have retarned, bacicf' 


’,''%!ie'’itinita"ipf hU "^ftatioh. 



•ftahce-'Of.thc- cahi|iniiattd#r 
■®iral Tetuming'lca 4 hig''^r W, 

ma-nd.**'"•• 'It ii . 
nugatory/' ’ 

for, becaufe the ihitii' rii^tifi/ he 


■gilder■'lati'dth^;command j .he 
'd.?L« -^-"^■■u'ad4r''foihc, oth^, conv* 


could not -go awri^'%ithdtif 
mand. ■ ^ Then,' 

■did not leaye-tHe'Ihf|»il^c^eif-;dnd!tt^'i^^^’edn^^ ' 

.helj^tbinlcing'th 4 t;theife;,ia-’e;;|ttsaf' 5 di^'Jn'’^^ ' 

ihould- not ecafe td-iE^e '-in'lt;:^cid^^ whit ihc for- ,■ ^ 

. mer procla:matioa/<Hd'i,- 4 e';ifii't^^'h«ye'''fei:;: idp8,^^ ' 

other command ;i''‘fw-thej?'the 
perlbo next. 'in'’;|«WKMlty't^.h&;\.^ t |antiqt 

ing his 'Maj'efty/’thdft-haye'''in&findth3r'tiorath^ refcret^c 

to-fomethihg aHfihg •dut'd^tie’' ndliiia-'afed 
> And what is confirmed aether com'hsahd ^dc^'t^^^ 
rihe ohlr'queftidn;'^NdW'#fchife ddalarifi^-ftom the Word. 
.■^♦•.home^ 4 f welat'l^hi'td'the j^l^.^of' lhisVrigid,*^^^^ ,If it were , 

. iBcant''td 'ehcoUt^gC 'ijW&ds to- retnam; upon their ftwionB,^ and .not 
■to inyeht e^iiii«t*fbr fhemW t^ 

peril' ofldfiog-ffeeir-^ar^ of -thf^^words'.-** ret,hJ^n^ , 

-home’-: ohijfviayd f r^la.hi.aliqh ■■ 

■■ have "faiil, *‘',ih,i^.';^dec,,another 

'had.oMhei?hmie,'tqio''^ 5 /^ 'Wpold 

■' not'-havd' ft^en/W&Wn'V^fe quid,not,have,iwen, an 

'’;■«' SkM'in/v' i«ravtn#'lh|j^'‘.dr^''Vfis^^ls''j.t<b ,a{ip>i''''nhdcr. ,' 

itiving ihipl' 

'■ :'■•■"';".• . '' under 


' other iConieMli'Si 





2 ' 

iSoa. 




Xd. Neuiuti 
'II‘.OCII.&K. 


CASES m MtCMAZt'UAB 

' -under cotW'and' 
will contend 'jfcwW 

■ I fee wha^t^'tliefe w^f’are,' 

•of that 

the rej^iatio'oa 

it was not' the^intehtiodi"tiik^lt''“ifeiijS'/Hc^ 

Ihoold leave h# fta^ioh wr any.^9awn.^iitfi#eri to as 
admiral Wise., lea'v’^ 

, jng the-iflitpg under'snotier;ceiS;fnaid» tn'the; 

-rorathiij^pa,' A'cisid not ^'rc'm ■■pities.;'t the'"' 

,«acstnihgdfthc ltiafaidthat%'lh^^ . 

words 'aiuil‘he^^2d't''the 'bodaii^nd i^'8ddihe3r'’''fi‘ag’ officer, .'!'Ktow 'I'' 
«orife&t ;do';hi|^ '^ajd^Cy '' 

we;';Wt«i 3 s;^edblh^r^'e^^ t^t,Wfiei(.an*■ 

nfficar e0*ftds''^efe'£Hiid With'i'de- '■ 

termiiiatibh’'bf 'leaving -the 

ileet tb'!a^■■udd^^^l^e^eb^j^d^ia his 

Tootrtj thit 

would; lya^Vc" aijif^ered'’ 
is (^nlefi^d-'bdgHi 

there^e'fiila' .Mdjeftf'lievi^|'' 4 f^|t^%'''tn We 

are 'iddnd‘''^--*cdnlpifeythi^;i^di^^^^^ 'navy-' 

■ with t 4 '"rfie''fuhj,i^' 'alid'Vd 'ij^ tfeh' an‘interpreta¬ 
tion''dpbo' 'ffieni'na'WSl' |ive';e'jfe^' effiiiiS ^fb'■ die and not'^a'' 

nomiiisfl'otie^ ■, This'; u:ffie'''c<&^^'a;ibhV|'''ps|'-'h|^ 'lie' .pTto^'tfi'a-' 
tion8'"th'emi^e?, ”Witfimit'! '^"^^'Ilaiwfie' 'firbiii' -idjndg^ ■•'■ca'fcs.;' If ■ 
remalhe fficn to be ediffidB^;'T^hcdier_jmy'fn^ hi^ beeh'' 

put iipbit' 'them'by f«,bfeqd€nt ;"• 'Tlidiicf''-Waa'’•'b^dfence 
•of lifage ■'wduch'l' did''ki:.thjnk’"''^tt'iGkte W*^fage." 

Let tts'then'obnfider tBb’aiyuilgea 

they do, that.^badj^ged'-cafes, 

The cafe* ^ei; 5 iy/e/^.'l^d'' 

V.' 5' ^ lafth^ .'the'^s^'^C^dw ' 

which, if #e ■can'<m#ia''die';'6pirdW'bf 

eided U.-'li undoub^ijr ■<^ the'/e^PMr^-rahthpdtyi ,!i^<|'iA;'‘.^’t"' 
fhould be glad’'^;re4Yt^inb'^l8efeflU';ilifed .Wiiiit'' 



::aj^biiited'' 
nptiffiiawi”'^ *1MieYoriner'words' 
, ''’"_fo^'o2l'''!iad liecii' what it 

■’' And '■ 


•do not profefeto dceidc,.iadthouriM^C^;d^^ 
oafe' of Tyjfkt ' vi Lbi^^'' 

*{3111 o( tk nfidcr, 


dders 

V.*»' 


W2s 



IN THE FOETTaTOIRD Y^/IR OF GEORGE HI. 

* |l 

^8 faperfcded by Admmtl Smitit, upon which the PlMotiff 
he wa8 crtfitledl tp the whole fiiafe. I’here Lord waa 

' deader of oj^nion that the captain was certainl]|r uOder the COOK* 
mand of fome flag ofliccr; but whether under the command of 
Adtnird Stnifh 6t Lord ^atry Paulett, was not material to the 
datm the Ptaintifl^ He certaioly did a£l under the command 
of one or the'oth^r: confequentiy the whole (hare did not helot^ 
to him. The opinion of Lord Mansjtefd in that cafe fliews that 
there is no neceffity in point of law that a flag ofijcer fliould fliarc, 
only that if there ihould be any flag ofHcer commanding, he Ihould 
be entitled to his eighth. The next cafe is that of Pigott Vi tPbite^ 
which certainly throws fome light upon a fubfequent point of 
■" this cafe, which I will juft mention before I clpfe what I have to 
fay, namely, Lord Pfeyin i right toihsKre, fuppofing Lord Si, VitKtm 
not to have any right, upon wbkh a great queftion was railed at 
the trial, which may poiiBbly be the fubjei^ of dtfeuflion hereafter 
before another tribunal.; But the cafe of v. IT^ 1 think, 
determines only this; that.when, Admiral )came Upon hia 

ftation and gave orders to Admiral as ft w^e, adopted 

-the orders given by Adtnlr^at^ took them to himfelfi and 
that very ftiip to which Admiral D^hy had given orders was from 
that time to be cemfidered as a£ftng under bis S^cat 

way, however, towards proving that if Lord piay be confi- 
dered as a perfon having another command, he moft be conftdered , 
as having virtually dke£lcd Captaia Digiy^t aa well as the other ihips. 
But I think that cafe proves nothing mpre. Then cornea the cafe of 
Jobnftone v* Merge^hn,, which was argued twice here. It U very 
true that the judgment does not touch this point. It only decides 
that previous to the capture, had, to all intents and pur- 

pofes, ceafed to have either an afitual or virtual command over the 
officer commanding the captuHng Ihip. The argument proceeded 
■upon grounds nearly ftmilar to th$ prefent, but the Court did not 
choofe to decide upoii them, Theboint there contended for was 
-at leaft doubtful at that time, and certainly may have been confi- 
dered as fuch ever fince. It was argueej, that there .muft be another 
(flag ofllcer, under whofe command the captain muft pafs. But it 
was there anfwcred, that the fourth claufe of the proclamation do^ 
not imply that another flag officer i^nuft be left in command, for 
that the command of .the fenlor captain left behind was fufficient to , ^ 
anfwer the words of the, procUiriat|LOn, and it was not neceflary 
Vot. III. 4l> ' 
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lHat another flag gffia^r fliouldi b« appoittted to putail, cn 4 jo Copt- 
modore cpiwnaiwJ* w|iich 4 etjBrmme 4 few appoiot-* 

roent to the expedirion agaipft^tfec €ii^ Gooil Ji^* Wfea«« a 
flag ofiicer,q^uits fewEatloii to reium boaie* the cotnnjand devolyca 
upon the fcnior captain. But ^ U be tfeuS; fee U returning 
from Im itation, It muft be fo when feU command is afltuaHly deter¬ 
mined. Thefe were the arguments j and I think they wtre very 
conclufivc. At leafl I think that, independent of the authorities, 
they were well founded. I admit* however, that the cafe deter¬ 
mined nothing, for though the pcant was rai&d, we cannot And 
the leaft inclination in the Court to decide cither one way or the 
.other. Then comes the cafe of the Saif$t Antu* I admit that the 
\earned judge has.not decided that cafe upcm the pni>nt which arifes 
fe.cr«u becauCe he decided it upon the ground that Admiral Murray 
had not abdicated hi« command. But I fay that would not have 
been, the. ground of this decifion if his opinion had coincided with 
what the King's advocate at the latter end of his argument threw 
out, namely, that the comtn®“^ devolve upon a flag officer, 
or it will. be at an end. , I haye^.lopked carefully into that cafe. 
All thc argumeots of the’King's advocate, till the very laft, are in 
favour of the Defendant ip this ai^ion.; for he contends through¬ 
out, that an officer, in order.to be barred, mufl; have left the fliipB 
:under'the comraangd of feme perfon fuperfeefing him in the very 
command which he was then leaving } and that if it was a tempo¬ 
rary abfence only, he would not be barred. The circumftances of 
that cafe were almoft the fame as in the prefent cafe, with this dif¬ 
ference only, that Captain Mowatt was not an admiral. Admiral 
Murray^a orders to him were as ftroug and as extenfive as thofe 
which Lord St. Vincent gave to Lord Keith. He put under his 
oommand per margin the very ffeip, by name which took the prize. 
** You are to take under your command, the ffilps in the margin," 
of which ha KAJon was one. So that, to all intents and purpofes, 
there was as complete a command devolved upon ’Captain Mmvatt 
as upon Lord t^ffon : with the diflerence only, that one had a 
flag, the other fea 4 not. Admiral Murray having left, the ihips 
under Captain in the prefent cafe, was left to Lord Uyh 

/on, with a command as exi;enflve> wrote this letter: ** Where¬ 
as 1 think it necieffiiry to proceed to Engltmd ina hva Majefty's ffiip 
■Cleopatra without lofs of tinte, you are hereby required .and di- 
reded, during |he, time of my td>fence, or .tmril .the arrival of 
» another 
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another coiitniaader i« t^lef on this lotion, toica3ce'tli^'Bjif>i» and ^ '1^862. 
veflels named in the matgih hhder your command, and ahy odxef i^dTSSi? 
lhip$ commanded hy a jutiiOr officer to ytmrfelf.^’ ' iTben, had he 
left the ftttpa ander another command ? It was determined he had 
not. But k waa faid 'khc leaiided Judge determined that caufe upon 
this 0mpie drcutnflance^ that the perfon whom he then Ieft‘ in 
eommrnid was not a flag tffiieef. It is hot necelTary for me to 
ftate at length the argutnehts, but in every one of them, exifept 
the laft, it is flrongly utged hy the iCing*8 Advocate that the words 
of the prockmttioh mnft be unddrftbod of one who had adiially 
and intentionally quitted and abdicated his coaimaiid. Then he 
goes oif to give inftances of hie not having dohe fo, fuch as hU 
fecretary*s laltry being continued, and that the duties and emolu¬ 
ments of his office mufl: be deemed reciprocal i chat he muft be 
flill coniideted as a perfon not having abdicated hts command or 
left it for the purpofe of putting it under another command within 
the meaning of the prodamaticm. ThCU he iTayst^e whole claufe 
muft be undcrftood to refer to another appmntment under a flag 
officer, and like a judicious advocate he airaill himfelf of that 
argument. Then comes the judgment of the Court j and if Sir 
William Scott had put the fame conflrudlion upon the proclamation 
which we are called upon to adopt on the part of the Piaiatrff*, I 
cannot conceive that be could have given the fon of judgment that 
he did give, for it would have been a much ihorter aiifwer to hare 
faid that Admiral Murray muft have left the fhips under another 
command, with which Command Captain Muwatt was not in- 
vefted, the meaning of the proclamaiion being “ left uodbr the 
command of another flag,’* If that had been Sir William Scbit\ 

Opinion,! cannot but believe that it would have been the foundation 
of hts judgment. But I think it was his opinion, that Captain 
Mimu//'’s was another command, not becaule he was not an ad¬ 
miral, but that it would have been another command if Admiral 

« r 

Murray hskA come home with annntcntion of abdicating his own 
command. The judgment is very ihOTt, and plainly proceeds on 
the mere point of Admkal Murray*^ not having abdicated the 
command : and there li not one fyHaHe which falls ftcMu Bit Wil* 

Ham Scott from whence it efin he colkiiSmd that he Would have been 
of a diffiajent opinioii if Captain Motvatt had been a flag officer, I 
cannot bwljii;;therefore, thinking, diat the conftruflion which that 
learned Judge pm upem^fbe proclamiftiott wai not that which is 

now 
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tSoa. tiow attempted to be put upon it by the PiaiotiC And I ^nfidct 
il<,d^«rjo» tbat cafc, though not a -determination upon the pennt, yet indi- 
trur*:Eii native of tbe^opinion of a very great fudge refpeding the conftiuc- 
ition'Of this proclamation. This being the-cafe, let us coufider 
what circumftMiCCS took place to indicate whether Admiral Lord 
St. Vincent was or was not an officer returning home with an In¬ 
tention of leaving (hips to ail under thc comtnand of fome (uperior 
officer to be appointed in his room s for I do admit that if he 
came home, or was recalled, not for a temporary purpofe and with 
an .intention of returning back again, but leaving (hips to under 
another command, nerti his own, sLord would be entitled. 

But Lord was, according to my apprehenfion, adling during 

•the whole time under the command of Lord St. Vincenti' It is true 
that <tbe lettwr which Lord St. Vincent wrote has the wm-d “ relin- 
tjui(h** in it: and it does appear from thence that he had fome 
thou^ts of totally relinquilhing the command. But Lord St. 
Vincent faid, he (hould not relinquifli the command till circum- 
ftances made it jnecefl^ry. He was told, ** Whenever your health 
requires it, you may come to Great Britain.'* Nor did he come 
to Great Britain with an intention of reUnquilhing that commands 
3 s there any thing in this from whetice.it can be colleiled that he 
•came home, <dbe Admiralty having an intention to appoint another 
commander to fup^fede him ? When Lord St. Vincent came home 
he was received as commander in chief; be was correfponded with 
as commander in chief $ he gave orders as commander in chief; 
and it was a confiderable time before he a&ually reiigned that 
•command and another officer was appointed. Now, who w-as the 
commander under whofe virtual orders Captain Dighy a^ed 2 I fay 
Lord St. Vincenti l.e -never left that command. I think Lord 
Nelfon was ading under Lord St. Vincenf s orders ; the latter being 
the commander of that fquadrpn, though be was not witljin the 
limits of the ftation, which was made unnecellary by the proclama¬ 
tion of lyjb. He was not an admiral ** returning home i** for I 
lay great ftrefs upon that. 1 canupt conceive that if the words 
had been meant to apply to every caft where fhipj, were left afting 
under a flag officer, they would be confined to the cafe of an 
officer returning bome j for the fpirif of the proclamation then 
would be, that whenever one flag cfficer kft the fleet under the 
•command of another flag <^cer, the former fliould have no foare. 
The only queftion then is. Whether Lord St. Vincent falls within 

8 the 
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the words “ leaving the ihips to .adi: under another command.’* 
The fa<9:s are indicative that he was in the very fituation in which 
Admiral Murray is pronounced to have been by Sir William Scott. 

, He had not left the fhips to adl nnder another command. And 1 
conceive that authority goes to prove that Admiral Murray had 
not left the Ihips under another command, not bccaufe the perfon 
happened not to be a vice-admiral, but bccaufe Adnrlral Murray 
had not abdicated the command. Then the conftrudlion I put 
upon it is the fame with my Brother Rr.‘ok':'s. I do not pretend to 
fay I look upon this as a very clear ca/b; far from it; I have 
turned it over and over again in my mind. I am under the ncccllity, 
however, of putting the heft conflrudliou I can upon the proclama* 
tion, and of making it conformable to what I conceive to he the real 
intention of his Majefty. Upon the whole, I am of opinion that 
the proclamation of 1756 did not mean to enforce or to extend the 
proclamation of 1744; that it meant to explain it, or rather to 
relax it, and to fay, that a commander in chief, merely going out 
of his (lation, and ceafing to execute the active duties of it, fliould 
not therefore be excluded from prize ; but only where he put the 
fleet under the command of fome other perfon who was to take 
his Ration, and fill that poll which he before had filled. I cannot 
put any other conftrudion upon the words “ returning home.” 
And I confefs I have not heard that difficulty anfwered which was 
urged at the bar, and which my Brother Rooke referred to; namely. 
If Admiral Murray had left a vice-admiral, then he would have 
left the Ihips under another command : but if that vice-admiral 
had died, then would Admiral Murray*^ right have revived or 
not ? I am extremely forry to be under the neceffity of giving an 
opinion by which the parties w’ill be deprived of the benefit of any 
judgment in thi.s (lourt. My opinion, however, is, that by the 
true conftruftion of this proclamation the words another com¬ 
mand” do not refer to the command of a perfon ailing under 
the orders of the officer who quits the ftation ; but that the pro¬ 
clamation was only intended to exclude from (haring in prizes a 
commanderlifcb, without any intention of returning, comes home 
and is fuperfeded by another officer, Tlie confequence is, that 
there cafi be no judgment given by the Court, unlefs the parties 
pray to have a judgment given. 

On an intimation from the counfcl for the Plaintiff that they 
wifhed the judgment of the Court to be pronounced againft their 
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client, in order that the cafe ipight be carried into a court of error, 
Mr. Juftice lUatb withdrew his opinion and the Court gave 

Judgment for the Defendant. 
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ry^His was a rule calling on the Plaintiff to fliew caufe why the 
flieriffs of London fhould not have time to return a writ of 
fieri facias to the firft day of next term. 

The Defendant was one of two partners, and the application 
was made on the part of fevcral creditors of die partnerfliip, and 
the objedl was to prevent the partnerfliip goods from being fold 
until an account could be taken of the feveral claims upon this 
property. 

Bejl Serjt. who obtained the rule, obferved, that the flieriff was 
only entitled to take poffeflion of an undivided, not of a feparatc 
moiety of the partnerfliip goods; that he could only hold that 
moiety in the fame manner as the Defendant himfelf had done, 
and that as the Defendant was not entitled to fell the partnerfliip 
goods without the confent of Iris partner, the flieriff ought not to 
be obliged to do fo by a writ of venditioni expostas. He men¬ 
tioned a cafe in the Court of King’s Bench where a flmilar appli¬ 
cation had been made, which flood over feveral terms, and the 
rule vVas at lafl made abfolute by confent, the Plaintiff having been 
driven to give that confent in confequence of Lord Kenyon faying 
that the Court would enlarge the rule from time to time until the 
parties did confent. He alfo referred to Eddie v. Davifon^ 

650. and Taylor v. Fields 4 Jun. 396. where it was holden that 
the joint property of an infolvent partnerfliip taken in execution 
for a feparate debt could not be retained againft the joint cre¬ 
ditors. 

Lens Serjt. contra^ inflfted that this was merely the common 
cafe of partnerfhip goods taken ia execution; that the Defend¬ 
ant had any intereft whatever the flieriff was bound to take the 
partnerfliip goods and fell them ; if not, he ought to return nulla 
bona. He olpferved that in Taylor v. Field it was admitted that the 
above rule would prevail at law, and in Fope v. Haman^ Comb. 
217. this diftindUon is pointed at, AfotSf Ch.-J. faying, “upon a 

4 judgmeat 
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judgment againft one co-partner tTbe fherifF may take the g<K)ds of 
both in execution, and the other co-partner hath no remedy at law 
otherwife than by retaking the goods if he can j for the vendee of 
the iherifF becomes tenant in common witli the other co-partners.” 

The Court were of opinion that there was no ground for their 
interpofidon; that it was a very plain cafe at law, and that all die 
difficulties were to be encountered in equity; that the fafed line 
of condudt for the ftieriff to purfue was to put foinc perfon in pof- 
feffion of the Defendant’s Oiare as vendee, leaving him and the 
parties intcrefted to conteft the matter in equity, where a bill might 
be filed, ftating that be had taken poffeffion of the property, and 
praying that it might not be dil’pofed of until all tlie claims were 
arranged. 

Rule difeharged. 


28^ 
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Chapman v . Koops. 
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was a rule calling on the Plaintiff to fhew caufe why it 
ffiould not be referred to the prothonotary to inquire if the 
Defendant had any and what intereft in the effeds and premifes 
feized by the flicriff under an execution at the fuit of the Plaintiff. 
It appeared that the .Defendant was one of twenty-fix perfons car¬ 
rying on the flraw paper manufadory, an undertaking for which 
a patent had been granted to five perfon? originally, and then an 
a£t had paffed enabling them to multiply the (hares. Under that 
aiff the (hares had been multiplied to twenty-fix, and the Defend¬ 
ant, for a feparate debt of his own of 9000/. having been fued to 
execution, the (lieriff had feized and put an officer into poffeffion 
of the Defendant’s undivided inferen: in the manufidlory. This 
application was made by the twenty-five other patentees, w!io 
dated tliat Koops was indebted to the concern in more than the 
amount of his (hare. 

Shephard Serjt. (hewed caufe, and infifted tliat if the Defendant 
had any intereft in the property the execution was regular; if 
not, it was the duty of the (lieriff to have returned uul/a bona ; and 
that if the other partners were defirous of removing the incon¬ 
venience of the execution, they might become purchafers wlicn 
the (hcriff proceeded to falc. 
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2- Corlr/l and Ori/low Serjt?,, in fupport of the rule, urged that uii- 
~ ^ kli. the Court interfered the whole raanufadlory would be at a (land; 
that it was not in the power of the parties who now applied to the 
Court, to compel the Oieriff to return the writ; that feveral cafes 
had taken place in the King’s Bench, w^here it had been referred to 
tlic maftcr to take fnnilar accounts without any confent being ftated 
in the rule, and though in a late cafe it was exprefled to be by con¬ 
fent, yet it appears that the Court drove the parlies to that confent 
by threatening to enlarge the rule from time to time till they did 
fo ; and that with refpe< 3 : to the jurifdi£tion of the Court, it had 
always been deemed competent to them to interfere to prevent an 
improper ufe of their own procefs. 

Lord Alvanley Cb. J. 1 hope this will.be the laft application 
that w'iil be made to this Court of a fimilar nature with the prefent. 
It appears to me to be moll clear that without the confent of all 
parties the Court has no right to reftrain tlic Plaintiff from taking 
advantage of the execution w’hich he has iffued. When perfons 
enter into partnerfhip they mull be aware that the feparate con¬ 
cerns of each partner may in fome cafes introduce a variety of 
claims very inconvenient to the general partnerflrip concern. By 
the law of England the creditor of any one partner may take in 
execution that partner’s intereft in all the tangible property of the 
partnerflup, and will thereby become a tenant.in common with the 
other partners. This the Plaintiff has done, and we are defired to 
reftrain his execution, becaufe it is alleged that he ftands in the 
fhoes of a partner, who would not have a right to moleft the 
other partners until all accounts between them had been fettled. 
But if the other partners with to take advantage of this circum- 
ftanoc they ought to file a bill in equity againft the vendee of the 
flieriff, or they may buy in the property when put up to fale. It 
has been faid that the Court of King’s Bench would fufpend the 
Piaintift'’s execution until he confented to an account being taken 
before the Mafter ; but I do not think we are authorifed to take 
fiich a ftep in this cafe. Indeed I can hardly conceive a cafe in 
which we fhould be authoriled fo to do. 

Rooke J.(<2) If it had been Ihewn that the Plaintiff had been 
making ufe' of the procefs of the Court for the purpofes of oppref- 
fion, it would afford ground for the Court to interfere; but here 
he is only afferting a fair common law right, from the exercife of 

(«) Mr, HMb was abreoc. 
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■which there is no pretence for rcftrainihg him, fince no mifconduft 1 Boa. 
has been fuggeftcd. Nor are we atithorifed to refer to our oiHcers 
fucli matters of account as are the proper fubjeas of int'eftigation 
in a court of equity. 

Chambre J. Nothing has beenftated tofhew that any impro¬ 
per life has been made of the procefii of the Court. Tlie law has 
determined what property tiie flieriff may take poiTeilion and dif- 
pofe of under an execution; and we cannot ered ourfclves into a 
Court of equity for the purpofc of taking accounts witliout the con- 
fent of the parties. The cafe of Eddk v. Davidjm^ Dong, 651. 

(which has been leferred to in foroe of thefe cafes) iseflemially dif¬ 
ferent; there the application was made by the allignees of one part- 
* ner to have a moiety of the produce of the goods taken in execu¬ 
tion for a debt of the other partner, but no objedion was made to 
the fale by the party applying, or to an account being taken by the 
IVlafter by the party Jevying, though he denied the title of the in- 
folvcnt partner to any of the goods. The ihort objedion to this 
application is, that the Court cannot dired a partnerfliip account to 
be taken without affuraing a jurifdidion that does not belong 
to it. 

Rule difchargetl. 


Touteng and Another v, Hubba-rd. 


Net/. t9th. 


T his was an adion brought to recover damages againft the De¬ 
fendant for not employing a fliip in pUrfuance of an agree¬ 
ment for that purpofe. It came on to be tried before Lord Mvan- 
ley Cb. J., and a fpeclal jury, at the fittings after iaft Miebadmas 
term, when a verdid was found for the Plaintiffs for the fum of 
748/. fubjed to the Opinion of the Court on the following cafe. 

The Plaintiffs being owners of the S^wedip veffel called the Eca* 
uomy t/f Stockholm^ on the 13th 1800, entered into the 

following memorandum for chartering the faid^fhip to the Defen¬ 
dant. 

London^ ijth Diumber iSoo. 
Memorandum fc«r Charter. 

It is this day mutually agreed between Hans Petit Sebonberg 
for and in behalf of the owners of the good £bip or veflel called 

OoverBment, the S'mMp omntr cannot, on the wyig* after the embargo ii ukrn 

«iF, entitle bimfelf to recover tto freight egainA the Britijt 

VOL. III. 4 F 


If a 

merrhanc 
ehari'r a 
'S’wtilijh ih'O 
OR a vnvagv 
10 Sr Mi. 
chatl’t for a 
cargoof fruit, 
and the char, 
ter party 
contain the 
ufual excep. 
lion aeaiiiff 
the retiraint 
of prince., 
and the fhip 
be prevented 
front reach, 
ing St. Mh 
CifWrwiibin 
the fruit fea- 
fon by an 
embargo laid 
on Svjut fii 
vefleii by the 


the 



CASES IN MICHAELMAS TERM 


C92 

1803. . ihc. Economy'of Stockholm^ ct the burthen of 180 tons or there- 
TotriTTo about?, now lymg in the river Thames^ whereof the faid Hans Peter 
anti Aiiotiier Sclmtbcrg is maftef, and Mr. William HiSh^rd of London^ mcr- 

UvaiiAKu. chant; that the faid fiiip being tight, ftauneb, and ftrong, and 
every way fitted for the voyage, fhall with all convenient fpeed, 
fail and proceed to Ponte del Gada^ in the ifland of St. MiebaeVi^ 
or fo near thereunto as (lie may fafely get and there receive from 
tl’c fi\( 3 ors or agents of the faid merchant a full and complete cargo 
of fruit in boxes, {^London inarJeet boxes), not chcfls, the merchant 
or bis agent at St, MichaePs to furnifh the neceflary papers for 
<>.daring the cargo to be neutral property, not exceeding what flie 
tan realonabiy Ifow and carry over and above her taclde, appircS, 
]^rovifions, and furniture, and being fo loaded fltall therewith pro—' 
•cced to the port of London^ or fo near thereunto as fire may fafely 
get and deliver the fame on bciiig paid freight by the mcrcliat>t, 
bis executors, adminiftrators, or affigns, at and after the rate of 
nine fliilHngs and fixpenoe per box, with five per cent, primage, 
with two thirds port charges and pilotage, as cuftomary (rcftraiiit 
of princes and rulers during the faid voyage always excepted), one 
half of the freight to be paid at unloading and right delivery of the 
cargo, and the remainder by a good bill on London^ at one month 
after date from the time of delivery. Forty running days arc to be 
, allowed the faid fhip at Ponte del Gada^ and delivering at lj>ndoi:. 

Demurrage ten day.? at three pounds day, over and above the 
• • ' fifi'd laying days. Penalty for non-performance of this agreement, 

one thoufaud pounds. 

llans Peter Scouberg. 

“ Signed, being firft duly ftamped, William Hubbard, 

in the prefence of 

“ Samuel MarJballP 

On the 22d day of December 18.00, which was as foon as the 
fhip could conveniently fail, Ihe departed from London on her faid 
voyage, being tight, ftaunch, and ftrong, and every way fitted for 
the voyage; but after flie had proceeded, fomc diftance fhe was 
driven back by contrary winds, and on the ijih f .nuary 1801, 
Ihe was flopped in Ramfgate harbour by an embargo from the go¬ 
vernment of this country upon all Swedijh veflels, and detained by 
virtue of the fame till the 19th of June following. The feafon for 
ihipping fruit at St, MichaeVs was then over, the lateft time for 
fliips failing from this country in order to have the benefit of a 

13 feafon 
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feafon being the latter end of February; but the captaiq, as fooirt as 
he conveniently could after the (hip was relcafed, to wit, on the 
2d July i8oi, informed the Defendant that the fhip was ready to 
proceed upon her voyage in purfuance of the memorandum for the 
charter, and offered to deliver up the letters of advice the Defen¬ 
dant had before given him to his correfpondents at St. Michael's^ 
if the Defendant would give him others in their ftead. The De¬ 
fendant declined giving him any anfwer till he had confultcd his 
attorney, and on the 4th July the Defendant gave the captain the 
following written notice, Wz. “ Mr. Hans Peter Schotibcrg. As 
the fhip Eeanomy^ which I chartered of you on the 19th December 
1800, in confequcncc of the late embargo laid by the government 
of Great Britain on all Swedijh veffels, could not nor did proceed 
on her voyage, according to the terms of tlie faid charter-party, 
whereby the fame charter-party was terminated and at an end j but 
as I underftand it is your intention now to proceed to St. MU 
ebasPsy I hereby give you notice that the fliip cannot be poflibly 
loaded there, the feafon for fhipping fruit being long fince paffed ; 
and your now making fuch voyage muft, as you 'well know, be 
wholly ul'elcfs and nugatory. Dated the 4th day of July i8ox. 

(Signed) William HubbardP 

In the month of January 1801, after the fame embargo had ta¬ 
ken place,' the Defendant applied to the captain to give back his 
letters of advice, but he refufed to deliver them up, and faid he 
would deliver them to the agent for the owners in town. From 
that lime no notification was made by either party that the con- 
trad fhould not be proceeded upon till the captain applied to the 
Defendant, as before mentioned. The whole freight of the fliip, 
under the memorandum for the charter, would have amounted to 
748/. 6d.y but the adual damage the Plaintiffs fuftained out of 
pocket by the cxpenccs of failing upon the voyage till the fhip was 
driven back, by paying the failojs during the embargo, and by the 
damages fuftained, amounted to the fum of 397/. 6 s. 6./., for which 
the verdid was given. 

The queftion for the opinion of the Court was, whether the 
Plaintiff was entilled to recover either the faid fum of 748/, ar. 6d. 
or the fum of 397/, 6s* 6d. or any part thereeffj if not a nonfuit to 
be entered. 
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This caie was twice arguitd ; firft in l^kr Wcta laft by BayUy 
Serjt,, for the Plaintifis, and Befi Serjt., for the Defendant j and 
again in trinity term, by Shepherd Serjt., for the former, and Lent 
Serjt., for the latter. 

Arguments far the Plaintiffs, The embargo laid upon Swedi/b 
fhips by the go%'^ernment of this country on the 15th of January 
1801, did not put an end to the contra^ between the Piaintifi*s and 
the Defendant. When the embargo was taken off, the captain was 
bound to proceed upon the voyage without demanding any addi¬ 
tional freight, and the merchant was bound to employ the fitip, 
and pay the freight ftipulated for by the contrad. In the prefent 
cafe it was unneceffary that the (hip flmuld adlually have proceeded 
upon the voyage to entitle the Plaintiffs to recover, becaufe the De¬ 
fendant in exprefs terms difeharged them from that obligation. It 
may perhaps be contended that as the ol)je£l of the voyage was to 
obtain a cargo of fruit, and it became iinpoffiblc, in confequence 
of the embargo, that the fliif) Chould arrive at St. MkbaeVs 
until after the fruit feaibn, the Defendant was difeharged j but as 
the delay was not owing to any negled of the captain, and no time 
of arrival was ftipulated for in tire contra^, he would be entitled 
to freight at whatever time he might arrive. The fhip might have 
been prevented from arriving in time by other accidents, a^ well as 
by an embargo, fuch as wind, weather, and detention of pirates, 
Idc. and yet in fuch cafe the Defendant muft have paid the freight; 
if ihcVefOTC it was intended that the confcquences of an embargo 
ihould have been fuftained by the Plaintiff, there ihould have been 
an exprefs claufe to that effe£t in tlie agreement. The cafe of Had^ 
ley V. Clarke^ 8 T. P. 259. clearly fbews that no terms can be intro¬ 
duced into a contract by implication. In that cafe the owners of a 
ihip refufed to fuUiI their contract in confequence of an embargo 
having for a confidciabl^ time prevented the £hip proceeding in her 
voyage. Mr. Juftice Lawrence there fays, ** it was incumbent on 
the Defendants, when they entered into this contra^, to fpecify the 
terms and conditions on which they would engage to carry the 
Plaintiff’s goods xoLegborn ; they accordingly did exprefs the terms, 
and abfolutely engaged to carry the goods, the dangers of the feas 
only excepted j that therefore is the only excufe which they can 
make for not performing the cootrad; if they had intended that 
they ihould be excused ibr any cither caufe, they ftiould have iu- 

II tredujed 



IN THE fORW.THIRD YEAR OE GEORGE III. 

'.Jb '■ t.' ,V ’ 

troduced fuch an exception irato tfceir cohtraA ;** ind txt cites Para^ 
dim V. iti Which cafe it was decided that whctc 

a party by his own oontrd^ creaflbs a duty and charge. Upon hitn- 
ielf, he is bound to perform it, notviftthftanding any accident by 
irievitablc neceiliiy, becaufe he ntight have provided'againft it in 
his contract. Though the Draddy Vi Deacon^ 2Fi?r«. 343. 

tends to Ihew, that an embargo diflblves the contra<il between the 
freighter and fhip yet it will be fuffident to fay that 

Draddy v. Deacon 'W'ds ovei>rulcd in JBad/ey v. Clarke. An cmr 
bargo is an a£l of precaution, and muft be confidered merely as a 
temporary meafure, in which'refped: it differs from atv, a€t of hoftl- 
lity ; and this diftindtion is taken Corrtment.ion^. \.p. €26,6217. 
It does not amount to an intcrdidlion of all commerce j but 
only to a fufpenfion j and, tltereforc, the freighter muft await 
the termination of the fufpchCbD, and then fulfil h|s contradt. 
With refpoift to the exce|iiion contained in the agreement of ** the 
icftraint of princes and rulers,’’ it was clearly introduced for the 
benefit of the captain, who was to proceed .with all convenient 
f]>eed, fubjeS to that exception, and cannot thWefore be adduced 
as an excufe for non-performance of that part of the contratft, to 
which it was never intended to apply, ‘ On this part of the fub- 
jc£t, and indeed upon the whole cife, a late opinion of Tord 
Ke 7 iyon at Guildhall^ in a cafe of BUgbt v, is a ftrong aur 

thbrity (a). Nor can It be faid, by way of atri’wer to the Plain- 
titt ’s claim, that if the freight in this cafe be paid, the owners of 

a, Szcedi/lf 


(a) Blight«tid Othtri y. Page, Sitting* at 
GulUhall after Micbatlmas term f Soi, ttraia 
Lord Ktaj/on. 

This was a« adioa aj>on a memorattcluin 
for a charter- party. 

By the memorandum it was agreed bc' 
twicn the Plainciflfsi who Were owners of 
the (hip Pavturttf, and theS(f.:ndant. that 
the faid (hip, being tight, ihould wuh 
all convenient fpeed (ail and proceed to" 
Dthau, or fo near thereto at'fbe'CoaTd fafely 
get, and there load from the faflor. of the 
Defendant a full and complete cargo of bar¬ 
ley, in bulk not exceeding what the faid 
Ihip tottld reafonably flow and earryi, over 
and^ aSove her tackle, (ifc.’t and- beit^g fo 
loaded ihoold therewith proceed to 
or fo near thereto as (he could fjifely get, 
and deliver the fame, on being paid freight 
at and after tbe rote of 8 /. S prr quarter. 
Vox.. 11 L 


with two thirds port charger and pilotage 
sa cudomary, ^rehrainta of princes and ru*- 
(era dcring the faid voyage always ex¬ 
cepted,} one half of the freight to be paid 
on bnloading and right delivery of the car* 
go, and the remainder in two montns fol¬ 
lowing. Thirty rifnoing days to bo allowed 
the faid m,erchanc, if the'(hip was not fooner, 
dflrpatChed, for loading the faid (liip at Lit- 
and onloading at and tea days 

oii demurrage over asid above the faid lay¬ 
ing days, ac 3 A pw,d|y., 

The Fa IBS Me failed on bet voyage and 
proceeded to i.ieiait:; but ir^iaedutel;^ on 
her arrival in the road* of ■ that' place the 
'captain waa infortired by the faSao of the 
Defendant that the Paglfit dove^Aipent had^ 
prohibited the expbtiation of barley, and 
that it.'was.therefor? Out ,of their power ts 
furnidi the intended cargo. The captain, 
, 4 t 5 how- 
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a Sfwedyh vcffcl will be paid’for «iOt doing that which they were 
prevented from dedng becaufe they were S^des:^ and thus obtain 
an indctmiification for the a£i:fi Ql^the Gbyernnicnt our of 

the pocket of a J 5 ir//^ merchant; for the'tafe inuft be decided 
upon a general rule of law, equally a|ipl!ca1>le tP prefeni cafe 
as to that -of a Bfiitjh captain detailed by ah embargo in a port of 
Sweden, after'^having entered into a contra^ with zSvsediJh mer¬ 
chant, and filing^ in this country. Although, upon the above prin¬ 
ciples, the Plaintiffs may .perhaps be entitled to recover the whole 
freight, amounting to 7484 2s. 6z/., yet they only infift upon'the 
Turn of 397/. tSr. 6//., being the cxpences incurred by them in 
purfuance of a contraft which the Defendant has refufed to 
fulfil. * 

Arguments for the DefindanL It is not necefTary to conteft any 
part of the dodliine laid down in Hadley v. Clarke, In that cafe 
there was nothing which required that the contrafl fhould be per¬ 
formed within a particular time ; but the objed of the contraft in 
the prefent cafe W'as, that the Plaintiff’s fhip fhould proceed to St, 
MiebaeVs before the next fruit feafon, and that the Defendant 
Ihould furnifh a cargo of fruit. Although no time for the per¬ 
formance of the contrafk expreffed, yet the nature of the con- 
trafl ncccffanly impofes a limit to the time within which it was to 
he performed; and the poflibility of performing the contract 


however, entered the port of LUbaa, and 
after contintiing there forty-nine days re- 
Ttirned in ballaft to Btrwaitli, 

The taioo was hroogbt to recover 4.5,9 1 . 
for freight, /• iS r. for charges, and jof. 
for ten days* demurrage. 

The Attorncy-Gener'al {Law) for the 
TIaintiiF infided, that the exception of (be 
reftraints of ralctt and princes was only ap* 
plicable to the owners, and did not therefore 
«xcafe the ihippers. 

Gibii for the Defendant atged, ift, chat 
ehe exception wa« applicable both to owners 
and ihippers: and, ad, that at the prohi¬ 
bition of t}»*JttiJSam Government c^vally 
pevented the captain frkm ihiling with the 
cargo, as the fliippera froai loading it on 
'board, the averment in ihe deeiaratioh that 
the PlaintiiTs were ready to perform their 
part of the contrafl was hot traC ; and, jdly, 
that there was no pretence for demanding 
demurrage, bate it was |h« Jhalt of the cap* 


uio himfelf to remain at Liibaa after the 
notice which he had received. 

Lord Ktnjfon Ch. J. I am decidedly 
againft the Defendant .upon the point of 
law. It is faid in Co. JLitt. [1} that if a man 
be boond in an obligation to yf., condi* 

‘ tioned to enfeoif S. a Oranger, and B. tt- 
fufe, tha bbiigatioa is forfeited $ for the 
obligor has taken epon him. to otake the 
feodinent. The reafon of this is clear. If 
a mao undertakes what he cannot perfarm, 
b« lhall anfwer for it to the perfon with 
whom be onderakes. 1 im always defiroua 
to apply the fetded principlea of the law to 
the reguisdenof cosnmerctal dealings. With 
re^fh' to the charge for deraom^c, «ts tt 
appears that notice wai .j^ven before the 
captain entered the port that the fadlor 
Conid not fnrniilh n cargo, Utere fa no pm- 
teace for oskiog the Plaintifk .linble. 

Verdi£t for the PlaintiSi Ibr itt. 

mtiun 
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witliiAtliat p«md feee^ prevehtctf an.&^ o^f ftatc,.. the 

lV^^.»*V.A «.«u» p^tane^dJo; for w^ere prty pre^ 


jfrbiktra^ was o«cel 
yea^ 4 .fVpip^,pff^ri^^t»g hia qaptra^.By tbeipterfe of the 
he is not to .t}^re whpm he eontra^l^ The pna* 

ba|^b. in tins pafe WW^.npt Uke" thofe in Hadkj r, Clarke, and 

nature of an a£i;at>f hoAUitjr ag^utib 
■thp fiihje^ ..th*; Sixf^fdt/h captati;i he.aiiU.'W^ to 

recover damages aglUft, th^ metfiham fpr non-performance 

of a contract which, he' -was, prevented from pcrfcfming .by ihn a^l 
of the ^ite, the pbjc^ pf ^e ftate will be defeatedy and 

inftead -of opbratinij agai^ tb<^; of i^urden w’Al be turned 
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againft the fubjeGs of this country. Indeed dhte claufe which 
excepts the reftraints of rule^ and p^pq^, muA.e^UaUy; eittend to 
both parties j and if it ynU c|tcpfp the Defepdaat from not pro« 
cceding on the voyag^ from 

not furnithing a cargo, = In c. 4 ,^!^ 1 - U rM faid, 5* if 

the fhip in her voyage beeomea ^hahlp withppt the feuJt, 

or that the/hip be arreft^ed by .fo,me pfipce .pr.^ate; in her, voyage, 
the mafter may either mend his ,;^ip or Jfrei^t amother.?* Now 
the Swedyh Ihips only being retrained by the epibargo laid oti in 
this cale» the Plaintiff (hould, in order to eptitie- hlmfelf to fuq the 
Defendant on his contra^, ha ye offered; to fend .fome O0er 0iip 
not within the refiri^kion of the embargo. With rcfpcdl to the 
cafe of Paradiue v.^am* there is a j^eat diAit»|^oiv between that 
which is done after a man is let into po^efliptn tmd that which 


(M-events his getting pofleffion. If in that cafe Prince had 

prevented the leffor from putting the leflce into poflefllon 
former could not have recovered rpht againfr the jatter withot^ 
. shewing that he had been put into pofrelHoti, 'The fame prin¬ 
ciple and difliniflion may he applied fd the cafe aXBlight v. Pagt^ 
where th<» (hip having proceeded on her voyage,: was prevented 
from completing it by an embargo jm a foreign port, laid on by 
the Government of that coimh^ j but bqre the fhip was pre¬ 
vented from commencing the voyage by the Government of the 


•country where the oontratSl waa made; This dtftmilion is ex- 
prcfily laid douhli Ifr on merchant and 

fcanwin, p. 3^39, 34«. V.h.ere it is frid that if the Government of 
the coutttry to which the fhip and dm^o belong (hould prohibit 
fhe eatpnttatiott of the coVrimoditics epthpofrng; the cargo, the law 
-« that tountry would give no damages agaihfr the metcljant; on 
the,-Either hand, if a merchant hire a Mp to go to a foreign port, 

S. ■, and 
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a«d covenant to furnifli ^ lading tlverc, a ptolufeitlofi fey the 
vernment of that country to farailii’ the intended articles jficuhcr 
dVffolvcs the contra(6I nor, abfolutely <xcuf«5 a non-perfomahee 
of it. ‘ . , r 

<7«r. Adi)* vult^ 


The op'micn of | 1 k; Court was now delivered by 
Lord ALVAKLcy Ch. J. The Defendant in this cafe having 
cxprcfsly d^fpcidcd .with the .PlaintifT’s proceeding to . 5 /. MiebaeVs, 
for the cargo as foon as the embargo was at an end, no ijucftion 
can arife as to the .right of the latter to recover in this action on 
the grpunjl of his not having performed bis part of the contraff. 
The only queftion therefore will be. Whether the Defendant was 
bound by the terras of the pharterrparty to furnifli a cargo to the 
Plaintiff, notwithftandbg.the intervention of the embargo? I will 
firft confider for what purpofe and for whofe benefit the words 
‘•'reftraint of princes and rpIeKi during the fafd voyage always ex¬ 
cepted” were inferted in the.charter-party. It appears to me that 
they were introduced for the benefit of the matter, not of the mer¬ 
chant, and that the true conttruflion of the charter-party is this: 
the captsain engages to go to MichaeVi^ rettraint of princes ex¬ 
cepted,, and the merchant engages to employ him and fornilh the 
fliip with a ^arga Lord Kenpn^ in the cafe oi Blight v. JPage, 
put this conftruSiion on an inftrument nearly fmiilar with thepre- 
fent.. If then this had. not been the cafe of a ttiip hired 

by an Englijh nxerchant, the merchant would have been under the 
necettity of furnilhing the ^ip with a cargo if fhe had arrived at 
St, Michael's, as foon as ttie conveniently might after the embargo 
\^s taken off, although by arriving after the fruit fcafon was over 
the objedt of the voyage might be defeated. Such is the dpdlirinc 
laid down in Hadley v, Clarke Blight v. Bage. The ground 
on which the Court decides this cafe (though any reafons illuftra- 
tiv0 of that ground mutt fee confidered as my own) is, that a Britijh 
merchant is not diable to anfweV for* any damages, which the 
owner of a foreign v^cl may fuftain from an embargo laid by the 
Britijh Government ibh'foreign fliips in the nature of reprifaJs atrd 
partial hoftility^ Le| us fconfider the .nature of an embargo of this 
kind. I have no difficulty in fubfcriblng to the dodrlne laid down 
in Hadley v. Clarke^ ifhat a commoti embargo does not put an, end 
to any contrad betyreen the parties, but is to be confidered as a. 
temporary fufpenfiort of the contrad only, and that the 
jnufl fdbmit to whatever inconveni(aice may axijfe tbcrelrom, Ualefit/ 

I a . they 
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tBoa. {>roperty is illegal } and thU Court deurtniared llwreiglk HI 
Tootehc ioAit?mce thp aflufe^l belonged to « A«t<s k» amity 

Ana Anoiher tf^jg country, y«t that t^e policy d<wt f«)t ictwrcr a loia arifiog 
WwssARTs. from.a capture made by a eruizer in cqnrcquence of a war 

having broken out between tbi* country and the ftate of whicb 
the afliired is %fub)V£t (a). Let qa next confider whether an io- 
fiirancc, for t^e benefit of a foreigner, agaiuft the effeias of a 
Britifb embargo, Alcb as this, would be legah In the cafe of 
Rptcb V. Edie (^), the Coun eaprefily declined giving any opinion 
upon the point. We are now called u/pon to give an opinion. I 
have no difficulty in faying, and my Brothers concur with me in 
thinking, that it would he illegal. What is the effccSl of fuch an 
infurance ? Jt is to refeue the foreigner from thole evils which it is 
the obje<£t of the Briti/b Government to iufli^a,. If the King could 
not, lay fuch an embargo without affeding his own fubjciOs, lie 
would not lay it at all; and the policy.of the iUre would he Ue> 
feated. I do not mean, however, to intioiatc that the Briti/b 
merchant might have maintained an afiion againft the Suede for 
not proceeding on the voyage ootwithHajiding the intervention of 
this embargo. It might be a very fufficieni anfwer for tlie latter to 
fay that he only engaged to fail if not detained by the refiraiut of 
princes, and that the exception included the Bntijh Govcinmrnt. 
It mighj perhaps be urged, that the fame principle which exeii pts 
the Brki/h merchant from the confequ<"nce of the ails of tf»e Bntijh 
Government will prei'cnt the Su'ede from taking advdiitage of 
them} 'but it rnight be going t(»o far to hold that the adts ol the , 
Bfitijb Government Ihouid not only drpnve the Swede of the 
the benefit of what he might have earned, but make him liable in 
damages for the omiffion of that which he was prevented from 
doing. The cafe of Earadme v, Jane^ 4 kyn^ zG. which was cit|“d 
by Mr. Juftice Lmerence in Hetdhy v. Clarke^ appears to me to be 
founded on much good fenfe. The third relblution is, that “ where 
the law creates a duty or charge, and the party is difabled to per¬ 
form it without any adt iu him, and hath no remedy over, there 
the law will exeufis him ; hat where a party by his own contrafl 
creates a duty or ebarge upon hinifelf, he is bound to make it good 
if he may, notvyithftanding any accident by inevitable neceffity, 
becaufe he might hajirai provided againft it by his coniradk.” There 


.<«) Vi^e V, JtMUfMi, wW, f. 191. 
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IN TH^ FORlPr-THHU>#EAR OF aisoRO]& m. 

is alfo A of 0 S^am v. IJoyd^ Sir W». t where thw 

Defisiid«Qt» who iiii 4 a^^reed to re«delivejr A’hdrfe u|)afii ce^oeft^ 
Which had been hfot «h him, was held to he eaepfed, beeaufe the 
hoife had died heih:yre any te^ueft made. The prindple ertabliOied 
by theCe cafes appears to'be this; that if a party contra^ to do 
any thing, he fliail be bound to ihp perFormaace of bis ron- 
tradl, if from the «at^re of thSt contra^ it is capaWc of heiog 
performed, and legally may be‘performed* But where the policy 
of the ftatg inteiWimftS and prevents the performance of the con- 
rraa, the party wUl be eJccUfed j and fo if a patty who ha« 
covenanted not to do fomethifig Ik dimdted by aO: of parliament to 
do that very thing, be is r^fttd from his corenant j iJ/irw /<‘r v. 
itkitebin^ I Ijdt ^at« where X^ord lays, ** the didcrcncc 

where an adfc of ^arUtmenjt will amount to a repeal of a covenant 
and where nor, is thik ; where a man'covenants not to do a thing 
which it was lawful*for him to tfo, anda» aa of parliament comet 
after and compels him to do it* there the 9.^ ttpeai* the covenant, 
and v/Ve oernf, ay. p/.* 17$^ i8di, 7, $,; hm where a man 

coveoaots o 5 t to do a thing whkb was unlaivfoji at the time of the 
covenant, and afterwards an iik makes k lawful, the adt does etot 
repeal tbc covenant, i>yer, 48! //. 5/' The point now in difpute 
is reported by Mr. J^arb to have arifen in Bybbt^ V, Agar {«% but 
cafe went off upon another.ground, and no Opinion was given 
upon the queftion, Whether an erabargo.be a riffe within the policy 
or not ? My Brother Marftifitl^ in his treatife, p. 437. fays, ** if a 
^ritijb fliip be arrefted or feized by the authority of the BrUt/h 
Government from ftate nccelHty, this lhall be a detention within 
the meanitig of the policy for which the infurer h liable.” When 
we find an opinion in a text Writer upon stuj particular point, we 
muft confider it not merely as the private opinion of the author, 
but as the fui^oled rcfult of the authorities to which he refer?. 
The authorities there cited are EmerigaH^ vol, p, f 41. ant! Paling 
vol. a. p. 134. It does not appear to me that thofe two authors 
warrant the opinion adopted, at leall to tlie extent to which it w 
adopted 5 but that it is father deduced from an opinion thrown 
out by Lord ti&lt in Gretn v. Tomg^ % lA* 840. where it 

being a queilion whether an embargo laid on by the Go- 
vernmetit wouid excufis the infurerii. Lord SoB ** Ibdmed to'ihcltne 
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hi^' co^,ti^,; ^vMf.' ;i!t, i^;.s§^;'^^'igjjinjt' 4^„||i9' to; 

foftaineti he';i:!Sii^6t^}!A , 

fpecd,! ‘*ri^ p’ibi',]&id p^f0. i;9.,,^l*,.,' 

adion. tii.pji ’rti'^r:'ttM':e^«^-:;fa^^ fJstte -^.an-■,. 

fw«raW«'''i^;:w|is«(4l«';i^tt^^^ tifcie,,,, 

part, o£ M» fpvcM^go ? 

by, ,^he ,;■ 

contra#! ;.o^:'^pjcc^4^^^ ,„' 

■had ';,A'%t’^frc “ 

■the ith|M3ffi|»^i^j^\!^';i|itil|!p^;5iri^m;;ifffl“^ 

which',ai^; a# _ 

of '-tbe/Sim^Wl^ti*.. -^iv )wi]^-;4|li>i'|h<S' .:ikh|eda' ;pjfj'. , ittt 

parttcA. ’.••'if' .>,'A-..' . ■■:■ ' 

■ ; J;^d6ntei#:dC Nonh^t,,',. 


Kfv^ i9<h. 


-'" ■;v,,.' 

■'■ i''.k'•’-k'-'i' ■..■*•' ■' 


A feanian '. TNDBM¥4t0'70mn^W^'i''m^^ ' 

(hi'p 3ft« he* ' pleaded' - vV ,o'. '; 
Jiivb^be.' ■ The 

fbre Ottf is -Attjho’ft ini thiit ^si'lrlt'tllit oi^jk' ih’/inHiiwil 'i 


'iW^ytlte Wilt^ w^>v.egri :;: 


,or..-butbe.' ■ The ^ ^ ^ 

fore ihe IS fittings in’ th»a 

' n'ot thereby roJij,«fft blmfrff M* the .^•»(Ma'¥ *^G.« . '.ir*-^^™ 

■' the mifter w d«d»a ffgtWth'tl w«^ Cw<WttfrA«j*(S^ 

■■ tt. it i, k»«:f*y Itew. thar thv . 

': iSSj dtbil^d - 

.).-: ‘..-.ir.v 
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permfflion .to ijuit 'i^tpfiiik^ ' m'e^^ ■ ‘ ’■ 
dence waa -oiretoi ,'>pKi^l:■^ji^r^ ." 

that the Plaitoi^’'^’,;flitp; twfore' ;8i'e'a^WU'f ■’ ’ 
fliooredt ''had fiE^eitod t'hia '' 

or at Jea^ thatch* fdffSdted a 
pita), 'by 'ab^iitiBg' 

the Defendant'. waS >enttl^^id:^tof^’^;‘,he^;tib^^ 
himfeifto fijf«jj»W^’'.ioii^ifa’l dfi-^''it. ■ 

r. y6. / e. &c*^. ■■ Th6j;»flrjp'>-‘itod'i^':ftb'-lafdj##^ ' 

a vcrdia for the inaidtifl!; fnl^edt; to'fcc^ihloiS'-^^ lipdii ■ ■ 

■both points* . ■/ '•'V/;;'^^ .' ■■ ’" ';'■ 

Accordingly a wife »^'haVii^g,iifee^-ob<»in«d^oafcii'?^^ '• 

ietting afide w redeeihiig';tbii'Tii^<^^'; 

Serjt. howt-'flienred ih«>. 

(hip in company with the reft of the a^lbq ^^ 

pears to "have beeh feade'to feis j^uatod ' 

that he quitted her Without leiito vi jhry, by fbetr 

verdia, -have hegatived the fa^ -If’hes.'aibferttcd‘ hint- 

felf without leave In the pool, hill lhat wlli’iibt doiodnt to a defers- 
tion, by which his wWle wages wUl be forfeited, fuch forfeiture; 
being Only incaWed under 2 Gef. a. c; 36../3. by defexition to 
.parts beyond the le^a* odly^ '-llhe 2 2, c. jO. y^ O. direas, 

that in jcafe any f<»trtan fihall leave the fliip before he has obtained a 
difeharge m writing from the maftcr or cpmmahder or other per- 


the 9th featon;i*utb*01»fe« the' 'iB^a'a^r^ipolEnanden io,^ de-', 

dua. out .ctf nny ^f^lties, ftod, fotfeitoy^jin-,; 

curwii' by'the;-A^nnd to i|ci' hotjfe^:'^to 

.be figne#' by thetoafter'^oy-cpto0^t^?f?Ahd;.t^Op^ of 

'riA.nJQ^itoi‘af >3 fbi'fetotfrea^ .cOtilf^^ltod' in ' 


the ihl{^« 


«aana ■w w yy -.v .’t-•, ■, . ; »• '• - ... •'* « .,■ • \'' '' ! 

^ wya^. ^Meb penidties the forfeiture 

' veaLm, : ;;:.;.";'V':for 
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•tnat he uad -qmm^ might' 
‘loH^'fcT jiilling^^. iif :tlie;aafe^-iafai:.-'nfc 

Ml iveft»i: Stfote tBe ttafta-;i^‘:^^|e';iiiJ^^ 

he WiU bound % '&«« tfi« i»;;iil>H iiniTeC^ aU 

-the. reduito ^,he'tt«u«,v by 

entry MdiUt^v .^.Jigadf;iri'tb!i nu^er;*.^ ^ the 

^ ■.■ 3 »rticl«S':'ciit«r 4 ; 4 'itifo ift:.jpu^uj|uace' 'of •the'.'&iniuile, ^ihu 

■■• ^, ■‘24 koa^';ab|fcikse ;^P^oifevc ^iU >be;*i^ a ijalJdefotion, 
awd'^-rehti'er'.the'.iii^eri ;nawo?ra,1ia^e;to 

and .fcoht^fe'd. m, Jhk-a,'therein ^ ■ 

■ -5 37^^.'afefcnce 
dundg the vnyage, whidh Is i^ kt an eod;iiatil the Mp is mopired 
and her eargo deliirereda It is %>p^c4* >pw«V^r, >that ‘the for^ 

, ^ mm of ^e„^^e>rag« pkn|^f&'^p foreign' 

: the mo^ dahgerous part kf the wbolcviiavigadon’. h.e ^ali cwW be 
fuhje£t to the forfeiture By the articles 

every le^O %re^ ^ to go on ihore , without 

leave J ‘^U^the yopgc 5 s e«aed^ and the ,&ip di/charged of her 

^ fubjea to the penalties 
’f. ^ that 04 ioura abfence^ without leave 

ihali be ^emed a deihrtlop. ;■ ^ 'therefore h|ivW 

gone on ihore wifchtjm: leave eargi 

nnd never havtas ttoron^ V tendered Uabie «, S 

penalty'fordefernon cdnbdoed^ Aealiens., the .tti<!ie.'iiir 

tber provide th«,*|'fc^dtled ',</,«* yag^.,;,, ^ ', 
part thereof, «t>^;jiliiR at the port of difcha^ 

and her enrgo.jd^^yC.wlHiltA^Vtlie nature-of„a ctmd^^ 

precedent. Cu^;vJM, 6f %Hc. Tlte UrfcndanflS 

.pToved .ha, the^|iOTiuijt.dM|bip, it was t„eu«|»,«S 
, to to prove that ^ bad oht^j^Ve, which ia’a : 

dor it.a ««taryr,o^he,.^,„£,jj^^,j^^^;j^^^ 

i^'-' 






IM TOE EOR,tt.raiRI> YEAR OE OEORGE III, 

“ftThc jury t 3 *iBT«foise'h 4 v 4 ; ^ vierdid unA)ppum>4 try evadtnce, 

it t^n^oc *ti« coQtiB{A(^e 4 the llxtU fc^55c?a pf z ika* «■. 36. 

^hkE the kemen to the forfeiture of e unitmth’s wage® 

<br letiritigtfte itiip withcwat a difoharge in writing, o|Wfat;es to de- 
fliroy the of a forfcitin'e for dcfcrtion before the fitip iiae been 
moored *, fttwe the (brleiture created by that 4fi<l;ioo, is confined!^ a« 
appoora by the preamble, to quitting the flrip ** after her ariiwal at 
her UnMvering poft,*^ and before Ihe is unladcp, irdly, it wae 
not poflible |br the defendant to prove the want of leave in writ¬ 
ing} for if a party abfent himfelf clandeftJnel), without firft de¬ 
manding permiiSon, no refnlal can be proved. Ir ia fufScient to 
ihew tl»at he Was abfent to throw tlve on lUm of* proving a 
difcharge in writing. If then the Plaintiff abfenved bjmfelf with¬ 
out Icavi in writing he incurred the penalty impofed by the a«ft, 
for which tbc Defendant is botiqd to aecotint to Gr.*efiu'fck Hof- 
pttal} and it U no anfwer to iay that the Defendant baa neglcfited 
to comply with ibnie of the regulations of the adl, ft nee the fta- 


tute has impofed a penalty 4 upon him if he does not render an 

4 . * 


account. 


Lord AtVANtRY Ch. An attempt has. been made to put a 

new conftrudtaon on the articles in this cafe, which are in the ufual 

1 

printed form (u), ^ Thofe articles provide that ^24 bourh abfence 
without leave 'ftiall be deemed a total dclertion, and render every 
ieaman liable to the forfettnree and penalties in the 2 Oa. a, c. 36. 
and the 37 C^a* 3. C. 73. Bat this clangs artides cannot be 
fuppofed to render featnen liable to the penaltj^ impofed by tboie 
ads for ddbrtion in caks to which the ads thetaafelves do not 
apply. Now St is dear ihat the intention of the legiflature in in- 
fliding a forfidture of the feamanS whdie wages for defertton by 
sOt&.z* r. 3« was confined to the cafe of his refufing to 
proceed on the voyage, or quilting the fhip abroad, by which the 
tnafter might be espofed to the needftty of hiring anoiber perfon 
to fupply his place at an cKorhitabt tate of wages. It is provided 
by the fifth feftlcm, ihat if any Teaman (hall abfent hiroW without 
leave from the commanding pfUcer, he ihall forfeit two days* pay 
to the udc'crf Gnm^'ieh Hofpitab iThe meaning of thefe two lec¬ 
tions is, -fiiat if* the failof fnn away before the voyage 5 $ com- 

tnerMped, or in poti(a beyond fhe Ibsf* he Ihall forfeit his whole 

* ^ ^ 

\ ^ 
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waget} 'if he ibrent:^mr£lf 4 iirl^g,''i%e'VO)rageAhA'i^^ 
forfeit twro <?ay$V|)^y,,;;; tfe fel.i'*'. 

men were l^^lcnViii «t’"ti»it‘'' 

port of deUveiy, jbciPore the I&iijp was u^a4e^, a claiale watt ha- 
troduced authorlfiog' the mafter ^ wages'where 

any fcaman was guiity of fuch . And* to prevent iperiohi 

from fetting up a pretended perixiinr)on» it was provid^ that the 
permiffion fhould he in writing. But if Ac roarer ftiafe chb'de- 
dudion, he Aould immediatidy make an entry to tb|t eiSed: iii a 
book to he kept for that purpofe i which booit Imjialil^e iigned by 
himfelf and two princ^>al pfSeers of the (hip/ !^nie^ this be com¬ 
plied witha l dp not fee how Ac maftcc is to avail himfclf'of the 
dedudipn by way of fet-dff ip an adion fpr the wag«.‘ The next 
^ueftion is. Whether the cafe were properly left to the jury upon 
the evidence? In caft^ of fprfeitare* Ae beft. Evidence of which the 
nature of the cafe admita-, ought to be. given by the party who 
iniifts upon the forfeiture. It it iTaia,;. however, that a negative 
cannot be proved; but there are many cafes in which it may, and 


in this cafe it might have been Acwn that the matc^ who at the 
time had the commapd of the Alp, had not given a difcharge. It 
appeared indeed Aat the Defendant went away at Ae fame time 
with moft of the other Teamen at, a .period When^he might or might 
not be wanted,and when the feanien commonly have leave to go on 
Acre. I think, therefore, that there was a fair ground for the jury 
to infer that the abfence was not without pertntflion. 

Rooxg J. (n) 1 am of opinion that the cafe wa« properly left 

to the jury, ^e Plaintiff proved Service on board ihe Aip up to 
the time of her arrival at the place where Ae was to be moored; 


the Defendant infills upon a forfeiture pf the wages, lipon the 
ground of the Plaintiff having deferted the Aip j but where a 
party claims Under a forfeiture he is bound to make out his cafe 
prccifcly. It will be extremely hard upon Teamen under (imilai* 
circumftances with the prefent Plaintiff, if they are expe^ed to 
prove an abfence w^th permiffion in order to anfwer a forfeiture 
which they have no previous notice that the mailer meant to fet 
up againll their, demand. The neact tjueftion is, W^weAer thc De-" 
fendant was entitled to dedu& a mohA’s pay oh account erf the' 
Plaintiff having le^ the Aip at thh j^ri of deUv^ wit^ht * 


Mr.' Iiilitiiia.'InHA e** ddcat. 
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charge ? To entitle him to make this dcdu<^iont lie was bound to 
keep a book and to make art entry of the intended dedoflion, 
■a'nd to procure the fignature of the two chief officers on board; 
had he done fo, there would iiave been ftrong evidence of the 
Plaintiff having quitted the (hip without leave. If the Defendant 
be under the circumdanees of this cafe liable to Greentvub HoP 
pital for ilic dedu^ion, he inuft take the con/cqucnces of his own 
negictfl. 

liHAMBRii J. If the jury have found properly that the P! lin- 
ijff never deferted without leave* that finding dilpofes of the 
whole cafe. It is inlilled that it is incumbent on the Plaintiff to 
prove that he had leave in writing} but the Defendant, whd 
claims a forfeiture, muft ffiew that the forfeiture has really beeti 
incurred ; and'as abfence with leave will not fubjefl'the fcaman 
to the forfeiture, the Defendant muft give Ibme cvidepce td 
prove that the abfertCe* was of that kind which entitles him to 
make the defence to which he now teforts. Indeed there are other 
jcafcs where a negative muft be proved (4), as in con visions on the 
game laws, for deftroyiog game not being duly qualifted, where flight 
evidence of the want of qnalilication is required (^). Had the maf- 
ter been the only perfon capable of proving the negative in this 
cafe, Infoiioi cvnk'ice ndgUi have been fnfficienf to repel the prC'* 
fumpiion in the Plaintiff’s favour; but it, appears that the mate 
liad the ch rge of the Ihip at the time when the Plaintifl Irli it, 
and ho ha\c hetn called to negative the Plaintiff’s having 

been ahJent with ’cave. Under thefc cirtumftanc <“9 I think the 
juiy were well warrmttd in prefumirtg that ho had leave. A» 
attempt has been made to put a falfc conftruflion <mi the && of 
parliament and the articles, lor the purpofes of a general for¬ 
feiture, the voyage muft be confldered at an tnd wlmi the fldp 
at rives at the port of delivery. If there be any ambiguity in 
the ^^d feflion of the ad, which infllds a forfeiture of the 

whole witges for defertion, it is explained by the language of 

• 

(a) Whew* tHe nrgariwe charged cflAfifti i wrjr poftn It feema, however, to thM c»fa 
of • crintinsl nc^left ot dot}', the lew pre ' to bare beep admitted, ihrt negative pioof 
liitnes the aihratative, nnd throwt the ptoof « not requirf^ in afltoet apon the game 
of the negative on the pattv who makes the Uw* fof penalties : bwit that tn foeh saion* 
charge. HUlhmtpv.'Jit the Defrodant »4jr be 4»ref«me<l to be oer 

2 £4^, 19*. duif and therefore tp have eif nded 

(A) Set Kilt V. Janfh and the other cafes agninft the ttatute k# of the 1 tod, wnfeft he 
cited in Xex v 6^9. In R4). p.rov«s th« coAtrtry by ihewifig hk qq^lih 

V. indeed, the jadgrs of the Court of catioo. 

King’s Amipb were equally divided iht^^! 

' VoL. m. 4K the 
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CASES IN MICHAELMAiJ TEEM 

the 6th fedion, which authotifes the mafter to dedud: ttwif 
months’ wnges from any failor who IhaH quit the Chip, without * 
difcharge in writing ;tfter her arrival «t the port of delivery. Wo 
cannot put a rcafouahle conftrudion on this ad without fuppofiug 
it to have dificrent views in tbefe two claufes. It is argued that 
becaide the I'ailors agree by the ai tides to do their duty and not 
to go on iliore ** till the voyage is ended and the Chip difeharged 
of her cargo*” without leave of the mailer, and in default tlicreof 
to be li .ble to the penalties of the ad, the Plaintiff is liable to the 
penalty of defertton for having quitted the fhip before the cargo 
was unladen. But the articles feem to epniider the end of the 
voyage and the difehatge of the cargo as (UHind things; and if th# 
voyage was at an end upon the arrival of the Chip at the port of 
delivery, this defence cannot be fuftained. With refped to the 
latter part of the articles, which is fuppofed to make the arrival 
of the Chip at the port of difcharge and t 5 e delivery of the cargo 
a condition precedent, there is nothing to Warrant that confrruc* 
non : and we are not called upon to ftrain a point in favour of this 
defence. 

' Rule difciiarged. 


Hu».ry and Othe«, v. The Royai. Erchakob Assorance 

Company. 

'j' HIS was an adion on two policies of infurance upon hemp, 
the one for 4500/. to retu*n ^ cetf/ for iaiiing with con¬ 
voy and arriving, and the other for j.^oo/. to return 3/ per cent, 
for failing with convoy arid arriving. 

At the trial before l-ord Eldon C'.h. J,, at the (ittings after Hilary 
term 1801, a verdid was found for the PIaint) 3 i>, fuhjed to the 
opinion of the Comt as to the amount of the damages on the fol¬ 
lowing cafe. 

The fliip failed with convoy and arrived, upon which the Plain¬ 
tiffs ate entitled to 132/. for a return of premium ; but in the courfe 
of the voyage the Hemp wat, darnaged by one of the perils tnfured 
againft. The iovoi^e price of the hemp, including the premiums 
■of infurance, and all infurable intcreft at the time, was 5,997/. 

Hud it not met with damage, the grofs produce would have been 
7,799/. IIX. \d.% but being damaged, the grofs produce wa« only 

^,$^4.14/* 4 A lae^ng a difference of ^ 79 p 4 i6t, gd. The 
V 4 nee 
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net ice, af^r 4«d«^Mog the charges for freight, dutlw, and 
other eitpencea, would have been 5,809/. ndl.; but in ?onfe- 
quence of the damage, the grofi produce was only 5,999/- 14/, 4 «/* 
and the net produce only 394a/. 3/, iiJ, Thfi Infuraiwe wa* 
only upon 5,900/. The Plaintiffa contend that the average lofs 
ought to be computed in one of the three following ways j ift| ac¬ 
cording to the diffijrence between what wpuld have lieea the net 
produce had there been no damage, and the actual net 
(which is 1866/. i8r., being 33/. ax, 9^^. per ««/.) adly, By a 
per centage on the invoice price upon the lofs of i 8664 t8r.} or 
3dly, By a per centage on the fma infured upon the lofa of 
1866/.* 18j. The Defendants on the other hand cputcnd, that the 
lofs ought to be computed by charging upon the invoice price Aich 
a propot tion of the difference between the found and damaged 
prices at the port of delivery as the invoice vaJud bears to fuch 
found price, viss That as the found price of 7799/- iif> td bad fuf- 
tained alofs of 1,799/. 16/. 94/,the invoice price of 5997/- ze, i d. 
will fitflain a lofs of 1,384/. tos. If the Court fhall he of opi¬ 
nion that the Plaintiffs are entitled to the difference between what 
would have been the net produce had there been no damage, and 
the a£lual net produce, the verdift (after deduH^Ing freight, duties, 
and charges) is to-be entered for 2^028/. a/., that is to fay, for 
1,8 j6/. zj. (being 32/, 2/. gd. per cent* on the Aim infured) in ad¬ 
dition to the 133/, for return of premiums for failing with con¬ 
voy and arriving j but if according to the principle contended for 
by the Defendants, then for 1,516/. lo/., that is to fay, for 
1,38^/. loj. and the 132/. 

This cafe was argued in E^er term Lift by BayUy Serjt. for the 
Plainttfis, and Bejl Serjeant for the Defendants, after which it ftood 
over till this day for the confideration of the Cotirt. 

Attd now Lord AtVAKLEV Ch. J. laid—My Brothers and my- 
felf are of opinion that the rule laid down in the late cafe of Jo^n- 
fony* Bbeddm„ 3 581. is tile proper rule, and that the lofs 

muft in this, as inf he cafe alluded to, be calculated upon the grofs 
proceeds of the goods infured. tf I were to enter into the reafons 
upon which our judgment is formed, I Ikould only repeat the ar¬ 
guments which have been aheady’ftdted by Mr. Juftice hamrence^ 
aind in vain commdrtrvtpon a fubjeilil; which eatinorbe better illuf- 
tmted than it ha^ htNm by hii^ ^ ‘ ^ 
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It fs pRi>ERS;^i ntttr the iatt day of tlds termt 

no jiidgment npon aalr warram aW^^ attorney 

to confefa judgwehj-Without being delivered to and 

filed by the clerjc-bf the docqaeits^I/^bo is hereby ordered to file 
the fame,in the order iti wlikh thiisy ihall be received. 

And it yoRTiiEU ordered, That every attorne}'^ of this 
Court who fliaU jitejiare any warrant of attorney to confefs any 
judgment which ib to be fuitT^cuSl to any defeastanee, do caufe fucli 
defeazance to be written bh the fame paper or parchment on'which 
the warrant attorney fhall be written, or cbule a memorandum 
in writing to he :fthide on fuch Wamnt* containing the fuhfiance 
and effeS at fuefi defeazance. . 

. ALVANLEY, 


J. HEATH. 


G. ROOKK. 

, ■ ' A. CHAMimE. 
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CASES 


. ARGUED and DETERMINED 

IN THE 

Courts of COMMON PLEAS, 

AND 

EXCHEQJJER CHAMBER, 

IN 

Hilary Term, 

In the Forty-third Year of the Reign of Gborob III. 


The Kino v. Ben/amin PootEr. 

H E prifoner was tried at the Old Bailey September Seilioa It freon* thot 
1800, before Chambre J. upon an indictment founded on the lony wuhm* 
7 Geo. 3. r. 50 f.i. (d), fpr that he, ** at the time of the committing J 

fora peifon 

employed in tb* poll-office to fteal out of s letter entrafted to bi* c*re» « draft on a Lintlim banker, pur 

n iing to be drawo in but actually drawn above to mile* from on uniltinped paper 

sem* alfo thaty a of the lame ad doe* got apply to perfoo* employed in the poE-officef and that i 
prrfon of that defuipuon therefore, who Beal* a letter ont of the poft-officc, it not gnilty of felony undei 
that frmon, 

(a) That fedion provide* that if any de- bank poll bill, bill of exchange, ttc. bank- 
ptity, clerk, agent, letter-carrier, poll-boy, er*« letter of credit or note for or relating to 
at rider, or any other olheer or perfon what- the payment of money or other bond or war- 
foever, employed in receiving. lUmptng, rant, draft, bill, or promiEory note what- 
^e, Urer* or packet*, or in any other bah- foever, for the payment of money, or lh»Jl 
«cf* relaung to the poft-offiee, ihall frerete. Beal or take out of any letter or pacl-et 
cmberale. ordeftroy «ny letter, packet, hag, which fhail come tohi* poflefiion, any bank-* 
or mail of letter*, which he fitii)] be entruiled note, Ac. (as befoic}, he Iball be guilty of 
with, et which ihcU hive eome to hi* hand* felony witbpot beneht of clergy, 

«r poffrffion, contnining any haok-noto, 

Voi- IIL 4^ 
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of tlie ftw':?.! f.lonicf an'! oiTcnccs tlierciiiafrer mentioned, wa 
lulii . crr;>Iti}’eii In cenain bnfincR rtl.itlng to the poR-oflicc; tiiu» 

j, * , U to Tij’, in ii'iting Ktuis n’\<! parLcf? brought and conveyed by 
the I'uR to the («cneial Pofl-otllce, nKU»c in Lontim aforefaid, to 
V f, a\ } and tint on, S 5 V. a cettain letter then lately before 

»nd conveyed by the poll, to wit, by the poll from 
7i//’ V/7. VC in tivc cotinty of Kevi to the General Pofl-ofEce, for and 
to be delivcfcd to a ccitain pet Ion at Mile Liid near London^ that 
i.to fay, r\uQ ^hihdudd 7 ’!>o<"fc>\ and then containing therein a 
ccitain jtralf for the payment of money, beating date at, bV. 
(Haling the drift) \\hctiliy the lall mentioned perlons (the tlrawcr'.) 
weic tc(|une 1 to ])av to Mr. Arc’jibalI 7 horrfuu ()r hearer 200/., 
and alfo a certain orl.et dtaftforthc prytnent of money, to viir, 
of the liim of 2.00 1 , can c to the hands and pofTerfion of the faid 
/>. ro'jli)\ then and thcie being fuch perfon fo employed as afoie- 
laid in the hufmefs of his. laid employment; and tliat he aftcr- 
svajdi., to wit, on, or. at, iSi. being then and there fuch pcifon 
io employed as aforclaid, and then and there having the faid let¬ 
ters containing the laid drafts in the hands and jiofilfiion of him 
the faid i>*. Poolry a-, fuch perfon fo employed as aforefaid, feloni- 
oufly didfecretc the laid letter, then containing the Lid drafts (the 
(lid drafts then and there being in force, and being the propetty of 
Z>. Y. (the drawer), and the fums of money made payable and 
Halted thereby rcfpnn.ivt.ly then and there being unfatltfiod,) con~ 
!i‘ii fonnam /lohifi,” tdc. I'lie 2d count deferibed it as being “ a 
pavket.” '1 lu 3d and 4lh counts were tlic fame as the ill and 2d, 
only l.iying it to be the property of rcbibald Tbcni/hn the payee. 
1'herc were alfo fonr other counts, vaiied like the two firfi, charging 
him with “ ftealtng and taking from and out of the faid letter the 
iaid diaft*..” 

The draft svas dlte^lcd to the Hfratfoui Plate Banking-houfe in 
y*'<ury/>y.ve, attd was dated at Ijuidan; but at tlietiial it was proved 
to have bten di run at li/loti near Mauijlone in Kent^ above ten 
miles Irom the Uankiog-houle. And thereupon an cbje<£lion was 
taken by ilie priloncr’s tounfcl, that as the draff contained in the 
letter was drawn upon unllatnped paper (^/), it was not u valid or¬ 
der ior payment of money, and therefore not vcUhin the Aatutc. 

(a) Ser 31 0 «. <•. j<;. f. 4. «».hich eon. reSding ntibin len milr* e/the pine# where 

lintt ihi* iriicrjt .<1 ttv ttvour of binkert' the draft u drawn, 
dratutc fObh ar 4'C urawn upon any banker 
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Thio point having been referved for the opinion of the twelve 
Judges, was argued before them on the a ifl of h'ovmber i^oo in 
the Exchequer-chamber. 

Knonvlys for the prifoncr, Tl>e objections in titis cafe are two j 
ift, Thai the draft in qaeftion ia not a draft within the meaning 
of the 7 Geo. 3. c.50. adly. That this iudidlment ia not proved. 
A draft for the payment of money within ihe meaning of the 
llaiutc mufl. be fuch a draft that the perfon in whofe favour it 
is drawn may compel the payment of the money mentioned 
therein by adion; whereas the draft in this cafe was altogether 
incffedual at law. In R, v. a Lracb^ C> G. 483. it 

was decided that forgery could not be ,08tihmitted of a bill of 
exchange drawn for a Icfs fum and in a different form than that 
reqtiircd by 17 Geo. 3. c. 30.; and in Mary MitcbeU\ cafe* Fof, 
119. the prifoticr having forged an order to a tradefman for de- 
Uvery of goods in the name of an overfecr of a pariffi requejling 
him to let the priforter have the goods and he would fee them paid 
for, the Judges held it not within 7 Geo. st. c, 34., which makes it 
felony to forge any warrant or order for delivery of goods, the 
terms ufed not being ftrong enough to amount to a warrant or 
order. That determination has fincc been exprefsly recognized in 
R. V, JVilliamfy i L/iaib C. C. 134. So in R. v. Clinch ^ zLearb 
G. G. Oil. it was decided that the, order muft be dircClcd to the 
perfon who is in pofleflion of the goods, and mUft import that the 
perfon whofo nan>e is charged to be forged had authority to make 
it. The fame dodtine was laid down in R. v. EUor^ 1 JUa(b C. C. 
263., with refped to the forgery of orders for the payment of 
money under 7 Geo. 2. that the terms of the order muft be poi- 
fjiivc. In all tbefe cafes the Judges have conftnied the ad by 
which a new felony was created in the ftrideft manner, not re¬ 
garding whether the cafes were within the mifehief guarded againfl 
by the legiflatore, if not within the true conftrudion of the letter 
of the ad. Now by the 7 Geo. 3.* c. 50. a new felony was created, 
and the wolds ufed as applicable to this indidmeut are “ draft for 
the payment of money.” It was on account of the value of ihefe 
inftruments. and their negotiability, that the leglflarme confidcred 
the offence in fo ferious a light, and punilhed it with death. But 
the 31 Geo, 3. c. %$ having impofed a particular ftamp upon them, 
and declared them pot to be available either ip lavr or equity with; 
oat that ftaipp, the draft taken out of the letter by the prffoner 

bad 
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ifio3. had neither value nor negotiabilityj and though it iihfOrtJ to ht 
7'he Kt KO payable on demand, yet the holder could not have eofia|>elIed that 
pQotur. payment. In the next place, the indi<ament has alleged that the 
draft in queftion was *"« Jorce at the time it was taken; whereas, 
from the want of a (lamp, it never was, from the time of its creation 
to that of its being taken by the prifoner, in any way available. 

on the part of the crown. It is not necefiary to Aipport 
with proof the allegation that the draft was /» /orce, but it may be 
reje< 5 led as furplufage. In Peppin v, Solomons^ 5 T, R, 498. the 
rule is laid down by Puller J. as to proving allegations when made, 
and confined by him to defcriptions of contraCls and records. In¬ 
deed in R, y* J.enk^y a lueach C. C, 896. where the prifoner was 
indited for a burglary in the houfe of A. with intent to fteal the 
goods of B.^ though no fuch perfon as B. lived in the houfe, or 
had any property there, the latter allegation was held immaterial. 


With refpc<a: to the ift objedion, though the draft in queftion 
could not have been received in evidence for the purpofe of com¬ 
pelling payment of it, yei it may be received in evidence to convid: 
the prifoner of the offence with which he is charged. InJR. v. 
Hait'kef'ivootly 1 heach C. C, 292. it was held that a bill of exchange 
not jftamped might be received in evidence to fupport an indid- 
ment for forgery ; and in R. v. Colin Reculifl^ 2 Leach C. C. Sit. 
an uuftamped promiffory note was received in evidence to convid: 
the prifoner of uttering the fame. In that cafe Gr<^ J. in de¬ 
livering the opinion of the Judges, fays, “ the propofition arifing 
from the objedion is, that the paper writing ftated in the indid- 
meni is not a promiffory note, becaufe it is not on a ftamp; but 
the queftion, whether it is or is not a promiffory note, depends 
upon the tenor of the inftrument, and not upon the circumftance 
of its being ftaroped or not.” The determination in R. v. Mojffaf 
proceeded on the words of the Geo. 3. r. 30. which had de¬ 
clared fuch a bill of exchange as. was forged in that cafe void. But 
the 3.1 Geo. 3. e. 2j. docs not declare the inftruments there enu¬ 
merated void if not ftamped, but that they foall not be pleaded 
or given in evidence -in any court, or admitted in any court to be 
ufeful or available in law or equity as an acknowledgment of any 
debt,” EsV. ^c. The draft in this cafe could not have been en¬ 
forced, being unftam|)cd, but;it did not appear upon the face of h 
to Require a ftamp, ftnee it did.tiot purport torbe drawn above ten 

® tmiles 
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miles London, The abjc< 3 : of th^s iegi 0 attSrc was to preteiat 1803* 
thi propertj ofperfohs coiravefed by the poft from being ftoJen, tCkITo 
[L ord Bldm G J. Tbe lejgfflsture lias not made it a felony to fe- popter, 
Crete any Istter^ but to ffectetfe any letter containing fuch valuabies 
as are thete enumerated, j 

Tht opinion of the Judges was never publicly commu’meated, 
but a pardon was granted to theprrifoner for the Jpecific offence 
charged upon biTn'by rhcindidltnentj'in order that he might be in- 
didedupon the ad ’fedicm 6f die flatute 'jGen, 3. c. 50. 

Accordingly the p>rifoncr was again tried at ^t Old Baiky Sef- 
Tions vCi'Febrnmry iSoi,hy Latvnftre J., on an indi^ament framed 
'em the 2d ledion (a) of the 7 Gm, 3. c. 50. for that he ** felonioufly 
did fteal and take from and oat of a certain poft-office, to wit, the 
chief Penny-poll Off^e lituate, ftanding, and being in, tdc. one 
letter, tlierctoforc feUt by the ‘poll to the faid poft-office for 
and to be delivered to a certain perfon ax Mik End near London^ 
that is to fay, one Atcbibald Tbomfott^ and one other letter, 
formarn Jlaiuti^' The ad count was for dealing ^ out of a 
certain houfe for the receipt anrd delivery of letters fent by the 
pod, fituate,” life, and the 3d, oul of a certain place for the re¬ 
ceipt,” lift-. There were three other counts, only varying from 
•the lirll by charging him with dealing -one packet theretofore fent 
by the pod,.” 

It appeared in evidence that the prifoner was employed in the 
penny-poll department as a charge-taker .and as a letter-carrier, 
and that as charge-taker the letters arriving by the General Pod, 

-which were to be delivered by the carriers of the Penny-pod of 
the eaftern divifion, were delri'f^cd to him to be divided aca:)fding 
to the different walks of the letter-carriers, and that he did not 
deliver the letter the ftibje^ of the -indiiSlment to the letter-carrier 
within whofe walk the perfon lived to whom it was direfted; that 
he afterwards opened it, and toqjbout .of it a cheek or draft for 


(,») That pro<-id*s, *♦ tj)»t if jn»y Drtobefrntbytbeppft.iiiiylrtwrorpac* 

pcffyft whitfifiever fcjli fob any mail tof any kef, be tbatt fct g«iliy of iclony witboet 
Icner or patWet, bag, or fliiji of tetters, ot benefit of clergy, although fueb robbery, 
ihAil ileal and take fro«> or oat of any fucb | Healing, or taking iha)t not appear to be 
mail. Or from or oat of any^bag bf Jeitera taking srqm the.perfon,orcn We bigb-way, 
fent Of cOn^eil. by the poft, qrtrom or oat or in any dwelHftg-bbar«,.t£fe. and althoagh 
«f any p<tft-*ffice or boufe or place for the It ftouid not appear that hny perfon was pgt. 
teceipt or delivery of Ittferi oryt^’t* ‘ffP} } fear." , 

VoL. III. 4 M 
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1603. 200/. on the Stratford Jf^/acr Baiik* drawn on unftampcd papa* by 

'XhTjTiKrt a.perfon living above 30 miles from Stratford Place* *. ■ 

“*'• It was obivtted for the prifoner that this draft being on t»n- 

.Foolsy. , ‘ . , . . , ” „ 

llainped paper could not be received m evidence as a niedium to 

(hew that the prifoncr had ftolen the letter* But the Court over¬ 
ruled the obje<^ion, being of opinion that tlic dtaft, though un¬ 
damped, might be received in evidence for collateral purpofes, 
though not for the purpofe of recovering the money contained in 
it. But the Court entertained doubts wijether the 2d fedlion of 
the ’;i-Geo. 3. c, 50. applied to fervants of the poft-olEce, againft 
whofe mifeondudi: the firft fedlion of that adl was intended to 
guard, aud from which it may he inferred that the iegiflature did 
not conceive that the embezzling a letter by thefe fervants was a 
larceny* 

The cafe was argued before the Judges {dbjmte Lord Eldon C. J.) 
on Saturday the 2d of May iSoi. 

Knapp for tlic prifoncr. This indi£tment is framed on the 2d 
fe£tion of the 7 Geo. 3. c. 50., and it will be neceffary for me to 
contend that this feftion does not extend to the prifoncr, becaufe he 
was a perfon empbyed in thejpoft-office as a charge-taker aud letter- 
carrier. In the conftrudion of penal ftatutes all the claufes in the fame 
ftatute, and all the Batutes in part materJa mud be taken together. 
In the 5 Geo. 3. c* 25. f jy. 19. Ss? 20. provifions fimilar to thofe 
contained in the two firft fedions of the 7 Geo. 3. c. 50. are confined 
to perfons employed in the poft-office; aud the third fedion of the 
7 Geo. 3. again takes notice of perfons employed in the poft-office, 
ahd provides againft their deftroying any letter for which they 
bave received the poftage. Tlie words, therefore, ** any perfon or 
.perfuns whatfoever,” contained in the 2d fedion of the 7 Geo. 3., 
can only be conftrued to extend to perfons not employed in the 
poft-office. In Rex v. Sbutt, Leach's Crown Co/, 124. ed. 3., it 
■was doubted whether an embezzlement by a fer^ant would amount 
to larceny; and indeed the 39 Gro. 3. c, j*, which was made to 
proted mafters agaiftift embezzlements by their clerks or fervants, 
was pafled on a do^bt fuppofed to be entertained by the Judges in 
Rex V. Ba%elcf Leach's Crown ed. 3. whether the prifoncr, 

being employed as a fervant, was guilty of a laroeny in embezzling 
money delivered to him for his mafter, , Now in this cafe the pri- 
fonei had a pofieffipn by delivery to him as: a fervant, and he is 

7 ’ ■ not 
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fto? charged wkh emhc*;5Uog but with ftealiog. \Heath J. There 1B03. 
never wasmny doubt amongft the Judges in cafe whether 

a fervant, as fuch, might not be g^uihy of larceny ; but the -dtJOScuUy Pdo^!s;r 
there, aftd upon which the decihon proceeded, was, that the money 
being paid to the feryarit for the mafter, was taken by the former 
-before it ever came to the poffeilion of the latter by being put into 
the till.] In Rent v. Leack's Crown Caf, 33. ed. 3. 4 r was 

determined not to be felony in a cafliier of the Bank to eiribc'/zle 
an India bond. The report of SkuH\ cafe is very inaccurate: 
for it appears upon inquiry that the words “ being a perfon em¬ 
ployed in the General Puft-ofEce” were not inferted in the indiif?:- 
ment, as ftaied in the report ; but that the indidtnent was general, 

“ for that he did fteal aud take from the General Poft-oflice one let- 

1* 

ter, idc. againft the form of the ftatute:” and in foroe of the counts 
of the indidraent ifiere was an averment that the faid fetter 
was of the value of 5/. ^d. That cafe, therefore, is prectfefy 
limilar to the prefent; fmee the indidment was founded on the 
ad fedion of the 7 Geo, 3. 50.; and it appearing in evidence 

that the prifoner, at the time when the oEence was committed, 
was a forter of letters in the poft-office, it was ofcgeded that 
the cafe was not within the ad, to which the jCourt affiented. 

In this cafe indeed, the letter not having been alleged to be of 
any value or the property of any perfon, the offence charged does 
mot agiount to Healing : for according to the dodrine of Ria^ 

V. Pbipoe^ 2 Leacb^ 774. the prifoner could not be convided of 
larceny for ftealing a mere piece of paper, as the letter in the 
prefent cafe is. [Lawrence J. obferved, that in Mrs. Pbipoe\ 
cafe the Judges only deckled that the compelling a man by threats 
to draw a promifibry note was not a felony.] 

• jibbott on the part of the Crown. The obfervation on the form 
of the indidment arifes from that ufed in if. v; Skutt: but it is to 
be dbferved that^the apparent reafon why value was charged in 
that indidtnent was, that the letter did adualfy contain jr. ^d. 

■Of late years it has beeii the umform pradice in piofecutions of 
•this kind to omit any allegation either of value or property: and 
indeed a letter as fuch can be of no value. The fubffaotial objec¬ 
tion depends upon the ttue conftrudioa of the ftatute. The iff 
fei^lion of the j GeOf 3. c. jo, provides for certain Ipecific offences* 
cpimhitted by petfonadf » pattolar defer^ttoo, the officers 
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CASEJ5 IN HILARY TERM 

ul ihe poil-otlicc; atnV timt without any regard to ihe place at 
wtiich the offence is eoinmiueih 'T hen the 2d fe<fium provides 
j'oi'auo'wjci'clais of oiTeuceb coinuvUted not by any particular de- 
(oripfinii of’perfons, but by at\y pcrl'on or perfons whatfoever. If 
ii;c arjiuriitut which has been ulod in favour of the prifoncr be 
j’uccd'siul, that the words “ coy pcifons whatfoever” are to be fo re~ 
llraint-das to tKclude the particular {verfons clefcribed in the ifl fee- 
tioa of the a£i, it will follow that an officer of the poft-office robbing 
the uiaii upon the highway could not be convicted under this 2d 
icdiou, which providers for that ofience. But it has been contended, 
that the ittkitig a letter by a ]ierf5Ji entruitcd with the poffwffion of 
it, is trot a lleuliug by loafou of the trull. Now it is true, that in 
common cafes a bailee would not be guilty of larceny. But the 
perfons employed in the poll-office are not the fervants of the in¬ 
dividuals to whom the letters belong, but the fervants of the Crown. 
I'his ajipears from the cafe of Wbitjield v. Lord Ic Defpenjer^ Cowp. 
754. where it was held that the Poftrnafter General w'as not liable 
an a common carrier, being the fervant of the public. The cafe of 
J'^ix V. therefore is not applicable to the prefent, the prifoner 
there having been the fervant of a private corporation in which the 
property of the bond was verted. Befides, the truft repofed in the- 
<prifoner in this cafe did not extend to taking the letter out of the 
•office, it having been his bufinels to deliver it in the office to the 
perfon to whofe walk it belonged. His pofl'effion of th» letter 
was fpeclal and cjualilied, and relembled tlie pofleffion which a 
butler has in lire plate or a ffiepherd in the flreep of his mafter, 
who are guilty of larceny if they take the property entrufted to 
them ; 1 17 . P. C, 505,; or that of a confidential clerk, who takes 
a bill of exchange Irom the counting-houfe of his mafter and re¬ 
ceives the inoirey. Rex v. Chipcbace^ 3 Lcacb^ Crown Caf. 805. 
cd. 3. k is dear iliat the offence committed in this cafe is wiihin 
the meantJig of the 7 Geo. 3. c. 50. f. 2. j and indeed if it be not, 
th.is confequence will follow, that the perfons who have the greatell 
opportunity of comniitting the crime which the legiflaturc meant 
to prcvci!% will not, be fubjc(£l to any punilhmeht for fo doing, 
fiiice very few perfoiis but ihofe employed in the poft-office have 
any crjrportiinity of Rcating any letter out of it. With refpeta to 
cixUy the point docs not feetn to have been fairly before the 
Ridges • lor, aceording to the report, tire cafe was treated m ariftng 
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upon the ift &<£Hpn of di« ftatute^ -whereas ic appears from the 
indidment to have been founded on the ad. 

The opinion Of the Judges was never publiciy communicated ; 
but the prifoner was detained in cuitody until the loth July latfl;, 
when he was pardoned and difebarged. 


Decker v, Thomson. . 

^jpHis was a rule calling on the Plaintiff to Ihew caufe why the 
judgment figned (hould not be fet afide for irregularity. 

A rule to plead having been given on the 30th of ^i?«e,the time 
for pleading expired on the 3d of yuly. On the 6th of the fame 
month, the Plaintiff not then having figned judgment,^ an appli¬ 
cation was made to the Court by the Defendant to ftay proceedings 
until the Plaintiff fhould give fecurity for cofis to be approved by 
the prothonotary. This application was oppdfed in the firft inilance 
and granted by the Court: but on the fame day, before any rule 
was drawn up, the Plaintiff gave fecurity, which was accepted 
by the Defendant, immediately after which the Plaintiff figned 
judgment. 

Shepherd Serjt. (hewed caufe, and contended that as the* time 
for pleading was out before the application tx> the Court, and 
the Defendant had waved the prothonotary*8 approbation by 
accepting the fecurity, the Plaintiff was at liberty to fign judgment 
as foon as he had complied with the order of the Court. 

.Be/i Serjt. contra. 

Lord Alva nlev Ch. J. The Co^urt having made an order that 
the Plaintiff fhould not proceed until he had given fecurity, it was 
not competent to him to do the a£l, and fign judgment artoJlalu. 

Chambre J. He ought to have w^aited till the opening of the 
ofEce on the next morning, 

JPer Curiam^ . Rule abfolute (a), 

(a) held that jodgment may be out, Hijffr-tnitn v. L»ngt.ilr, 4 ua», «oi. 

be figned immediately after the delivery of p. 56^, 
a (till of parttcalarf. if the time for pleading 
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yM. arth. ; : EfijEDe-and ,AnWhcrt##,WK'j&’i(aP,, 

'A., ilie gcno ftjr gdadsi’ 'l^^fcauie was trie 0 before Lard'^Ivaaky 

; jUmp* of s. Clj* J. at after laft tcrthj when it appeared 

hoifc jt ia. ihat the goods lia qt»eftion wefe parcbafed of the Piairitiffs at 
pawr/toex. Gxst'-’M^tjlfproit (who was the general agent In Ltn^gn of 

vpon for iiicm the houfe of & arid Co. of P<7w) in the name that 

j>(;tii as he houfe; that hy' MoiJJeroft ^s dire'Cljohs the goods were fent for him 
ihtp!frchaf«4 '^he hopfe of the ^Defendant m % 6 t 3 Mon^ Who Was a packer, and 
arrived there on the 3d tif Siptemt^er 1803 j that upon their arrival 
and Co. ofC, there Moiphron came to ihe Defendants houfe and had Ibijie of the 
aid^lurtae? goods unpacked and fent away, ahd the remainder repacked j that 

September^ while the goods fo repacked remained in 
the houfe of the Defondanr, news arrived, that the houfe o^Le 
ler'it^feli’iMfri- Grand &xid Lo* at P<^w had failed. I'^ npon which the Plaintiffs ten- 
fomea^the* dered 10 the Delsndant His charges upon the goods and required 
p«kenB4 that they fhould be delivered up to them. It alfo appeared tliat 

a^^th^'rc- vl general power eirlier to fend the goods to Le 

mainderre. Grand C,p, sA Paris^ ot XQ pdotiand^,. Germanyy or fuch other 

pdclccda ' 

kiews then market as he fhould, think moft beneficial. A verdid was found 

ariived of the ^ n-x r i ^ • 

ftilufc of B. for the Defendant., ■ . 

Heldhthii the movcd fot a iiew trial, infffting that the goods, 

goods ini) 's while in the hands of the Defendant, were ftill in iranfitu, and con- 

handi were ■ • . ' -f ^ 

no longer ie fequently that tire Plaintiffs were entitled to recover them. He 

/ranfiiu, »nd _ , 

that c. there-, referred to Ilufa v, Wardy cited tn Ellts v. Bmt, 3 T. Ji. 467., 
ligbA^o^fio^p where goods fent by order of, the vendee to a packer were held to 
dhotn. ia jratf/ituy the packer being confidered a$ a middle man be¬ 

tween the vendor and vendee j alfo io Stakes v. £4 Riviere^ cited 
in ibe fame cafe, p. 46<)., and SofP v. Pownaly i Efp. N P, Cajl 
p. 240., to Ihew that goods muff be confujered in tranjitu till they 
arrive at their uUim|iie place of deffinatipn, and to Bod^on y.Lapy 
7 E.R, 44c. . , ; . ■ ' ' ' 

Lord Alva NjjEjr Ch. J. Thefe .goods were not lent to the 
Defendant ip be -delivered by the houfe of Id Grand md, 

Co. at jP^arir, but tifey were feht to the agent of that 

iioufe in £earf<3», ah^ ,were there to await his dilpolal/be beibg iri- 
vefted with authoritjStOjCeud them'to fuch market as bc ffiduld ^iisk 
mollifyiffsable* gpbd^ therefoiej were received by the ^ 

■■ ■:r'' lepdant. 
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-fcndant* not on the afCcouni of Xtf Gr<ittd and Cot, but on that of XS03, 
Moiffron. The delivery 10 the Dcfondant wa? dearly a delivery 'lTmT/ 
ta Mmjl'ron^ although the ^oods were ifttendod for exporuiioa; 
and indeed hia conduct ilicws that they wer* ib considered* fince, 
after tlieir arrwal at the Oefendatjl’a houfe, lie ordered fome to l>e 
unpacked and fent away* and the rcmaind<'r ro be lepackcd* None 
of the cafes cited, iljcrdbre, apply to the piefcnt. Indeed Mo*£er{tH 
n\jght, if he had ft) pleafed, h.ave made JL.onJt>n the place of their 
ultimate deHinatinn, and difpofed of the goods tliere. 

Hi Arxi, Kooke* and Chambue Js. concuuringi 
Ikji took nothing by hU moiion. 


Eulwood v ,^ Annh,. » 8 tfc. 

r-piiis was a rule to Anew caufe whj^ the Court fliould not 

amend the ttjte of a writ of feire /aciat againR bail ; there »o amtud a 
were fiftten days between the t^e ai^d rcturfli-^bat the former bore 
date before the wiit of ot /a. 

Lord AI.VA1SLEY Ch. J. The power of amending writs ofyf/re 
yi/a'as againft bail is certainly dlRTetionary: but the Court in the 
exercife ol ihcir diforelion do not think proper to cure any irregu¬ 
larities of which the bail ore entitled to take advantage (tf), 

• Rule difeharged 

Vaughan Seijt, for the PlalntifT* 

Bhipberd Serjt. for the Pofendant* 


(a) In Perkmt v, Prtit, gitfe, vol« *« 
p 7-5. jl)c Court intimate*) that in future 
ninef.dmrno of tli'i kind would be Allowed* 
though they did not think proper to aIIow 
(he Amendment prayed in that cafe. 


()(} In Addidon to the cdfcB «Sted in ftr^ 
Ifut V. Pma, to (hew that amendmenn ere 
not to tie allowed in tafea of baih fee Gr^ 
r. Jtffajtn, z Str, 1165. 


ArbocCle and Another, Aflighecii of Henry Poor.E, Clerk, an /“.A jd. 
infolvent Debciar, v, Cqwtan. 

jpssuMPSiT for the ufe and occupation of the vicarage houfe, TheproJinot 
garden, orchard, and gleba land, and all the vicarial tithes of ml beneftm 
the vicarage of the |>arii(li and parifii church of Hernhili in the totheaf- 

^ . fifinee* order 

county of Kmk 

This caufe came on to be tried at the Wtjlminlkr Sittings yi "VtudTm 
term laft before Lord JIvanky Cb. J* purfuant to a decree * 

of Wttt. 
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CASES IN HILARY TERM 

of tlie Court of Chancery of the' of tBptf A verdiA 
vras found for the ElainUils, ^dama^s 337/. 16/4 6 /^.f to the 
opinion Of the Court upon the follo'Hi'ing cafe: 

By articles of aj;^«meut in writing* dated i^e 17th day of Mafcb 
1785, between the Rev* ffmrji Pook clerk, then and ftill being vicar 
of the parifh of JiernbiU in the county of Kent of the raw part, and 
the above named Defendant of the other part, it was agreed that 
from Micbaelmiu 1784 the faid Benry Pook^ 4 n coafideration of the 
faid Defendant p«iying him 90/1 »*ycar on or before the loth of 
Becmltr^ and 30/. a-year to the curate, in two payments, via. 
on the 9th of February and gth Avgust and one guinea to the 
widows of clergymen in KeM^ and tyjr. in part of the tenths and 
the land-tax and parochial rates, fhould inveft the faid Defendant* 
with every claim he had as vicar of Hembili aforefaid, on the feve- 
ral occupiers of lands, wood, fruit, . together with the vicarage 
houfe, garden, orchard, and glebe land* except all furpKce fees and 
church-yard dues j but with provlfo that neceflary repairs to the 
vicarage houfe, bam, ftable, and fences of the yard, and garden 
gates and Riles Riould be at the eoRs and charges of the faid Henry 
Pookf as well as any land-tax or poor’s rates other than what the 
faid vicarage was then charged with; and that the laid Defendant 
(hould fuffer one Jabn Gromhridge th«^ then tenant of the vicarage 
houfe to continue as long as be paid ihe yearly rent of 8/. j and 
that the faid agreement Ihould continue until cither of the parties 
thereto Ihould give notice to the contrary three months at leaft 
before Miebae&natt at which rime of the .year and no other the faid 
agreement fliould ceafe and determine. By virtue of this agree¬ 
ment the Defendant on the jcyth day of March 1785 aforefaid 
entered upon the faid premifes in the faid agreement menrionedj 
and hath continued from thence hitherto to hold and enjoy the 
fame under and by virtue of the faid agreement, and hath duly 
performed the faid agreement in things therein contained on hia 
pan to be done up to Micbaelma> J797. On the 3d day of 
her 1797, the faid B^ry Poole being a prifoucr in the cuftody of 
the warden of bis Majefty’s .prifoa of the Fleets at the fuit of divers 
perfons, for debts amounting in the whole to a lefs fum than 
1200/., and bang, entitled to the benefit of the ad of parliament 
paffed in the 37th year of his prefent Msyefty’s reign, intitledf “ An 
ad for the relief of certain iofolvent debtors,” he the faid H^nry 
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Pmii on tbif f»id 4 ay of Q^hr % ^97, ot «l»o Oonsr#! Qjjanor 
Scffions of the peace for fjhe city dtjply frorti 

his laid imprMbnroeot by vi^ntue faid ail* an 4 did then and 
there deliver in a fchednlc pf Ws real and pcrfonal oiiatfl according 
to the direiSiions of the faid aiSS;,^ In which fchedule the faid M»ry 
Pools did (amongfl other particnlara pf his cftarc and eifo^foi) infert 
the following article, vfo, “ The vicarage pf tietnhill in ihe 
tithes of whjcli have been paid to me to Michaelmas 179^* which 1 
have applied for the lupport; of myfelf and family/* tJy a deed-poll 
dated the 10th day of Ft^uary typS, William Rift Efejoire then 
being clerk of the peace for the city of IjonJon^ did by virtue of the 
fitd aeTiviflign and convey all and fipgular the eftate and eScCls of 

I 

the faid lleary Poole to the abovonamed Plaintiils, in Huft, for the 
benefit of themfelves and the reft of the creditors of thp faid Henry 
Poole, On the »ith t/ May 17^5 the faid Henry Paok yvaa d>* 
le^ed hy the ArchbiOiop of Cauterhury to augment the curate*s 
falary from 30/. to a year, whereupon the faid Defendant was 
tcquefled to pay the additional ^ 4 , and to dedu£t it from the 90/. 
annual rent} fb that the net rent payable hy the faid Defendant 
from Michaelmas 1797 was 85/. a-year only. The queltton referved 
for the opinion of the Court was. Whether under the ctrcuml^4tices 
above ftated the Plaintiffs were entitled to recover any, and what 
Aim of money from the Defendant in this ai^ion ? If the Court 
ihould be of opinion that the Piaintiffi were entitled to recover any 
fum of money from the Defendant, a verdiia to be entered for the 
Piaintidh for that fum, fubjedt to thefulthcr dtreifltous of ttie Court 
of Chancery. If on the contrary the Court Ihould be of opinion 
that the Piawitiffs vvere not entnled to recover any thing in this 
a^ion, then a verdlft to bP entered for the Defendant, fubjed as 
aforefaid. 

Marjha.il Seijt. for the PblntlfJ'S. The queftion for the opinion 
of the Court is, Whether the proAts Of the vicarage, which has 
been afiSgtied for the benefit of the ihfblvent*8 creditor*!, do or do not 
pafs under ih^t affignmentl h 5 o esqprefa deciAon upon this fubjed 
is to he found, iiut foe wprtk of the aflignmeuc being fufodeively 
comprehenfiv’e to pais every fpccies of* property to which the in- 
folvent was 'entitled* iftttfl neeefiarily he held to infejude this parti¬ 
cular prqpftrty; ‘The revenues of a hever been 

dedtusd a ihere iftipend for the performance of h foity* hm conftl- 
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IS05. taite a freehold i aod H is o» <h« etcmilt that executions hive heeh 

aibwcd agiiijft this fpeeies of jproperty for the recovery of debt'j. " 
«i.ub« E^tvard C^ii in % Inji* 4^Ji, fays* If the IherilT return thtl the 
w t * «. Defendant ia tknm$ 4 innte^d/Otif mUum babem iaitam fetidam, the 
Plaintiff ftia'II luvf a writ to the ttllltppiolevy ionit eccl^afitchf, 
w»ho thefenpon appoints reqoeiiratcna* and rufficient being referved 
to ferve the cure, the remainder Is taken under the execution. It 
i» quite dear that a eleigynaan may be a bankrupt, and if fo, tbc 
fruitc of his benefice mtiQ: pafs to his aiSgnees. In the cafe ex 
farte Mxymoty t Atk. i^ 6 . where it wa? contefted whether a clergy¬ 
man could become a bankrupt* Lord Hardwieit^ tti conCidering the 
objedion* though he does not exprefily decide whether a benefice 
would pafs to the aflignets, feems to think that it would. He fays, 

** To be fiire there are in the bankrupt ada no words that relate 
meaely to ecclefiadical cRates, and therefore jt is faid, if the whole 
living is feixed it may prevent ferving the cure^ But I do not 
know that this would be the confequence.” His lordlhtp then re¬ 
fers to the fpecia) execution at law de bmt rtrl^t^icu} and adds, 

** I do not fee, but I give no opinion, why the fame method may 
jiot be followed under a commllfion of bankiuptcy, for it does not 
ap}iear to me that Ihia would fuperfede the blJhop’s authority," 

If the cafe of Fiartjf v. Odkm^ 3 ST. k. 681. be relied upon, where 
it was decided that the half pay of an officer could not be affigned 
under an infolveut a 4 ^, it may be obferved that no two cafes can 
be more dUTerent, an officer having no certain interefi: in his half 
pay* and not being aide to maintain aU adlion for it, whereas a 
clergyman has a freehold in bis Jiving. It is to be rcctdle^icd alfo 
that it has been the confiant ptadice for clergymen to make provi- 
fion for their families by raifing annuities upon their livings, 
which they couid not do, if they had not the power of affigning 
their imerefi in their livings: and if a clergyman btmfelf can affign 
his living, there is js^o realon why it ihould not pa& under the af- 
Pigpfflent of the law. 

Sbephird $'r the Defendant. Although the fruits of a viar- 
age are liable totl^ payment of tiif debts of the vicar whed feq|ueaP> 
tratiou is j-rented by the biffiop, ydt they do not pafs under tidsfort 
of jdatute execution. It is clear that, notwithftanding the general 
words of the affiglmiient, th^re are fome things which du n^ pafs; 
foch as the haU pay of an officeTi «8 was decided in 

. The 
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The ^igrecment made between,the 'vksar and thcDefeadant can roAfee 
no diffeicnoe in ihe cafe i for if iheh a leafe or agreeideiat were 
aflignabk the vicar tni^ht divcA hf i^U the benefit Krifiag 

from hh living confegwently of’ alt j^dnecr of ferving the cure, 
vfliich the law will not allo^ ; fai* thb revcnnea ariEn^ fi’otti a vieari* 
age are intended for the porpofe of'fj^f^rting a vicAr in the fen- 
vice of the chorch. By the 15 tUz c, »o, all leaies slft*s igrantt, 
conveyances, fK>frnvents, eEates,^ made by r})iritu 4 t perlons for 
more than the term of a I year^ or three iWeS, wlicreuptm the ac^ 
cuftotned yearly rent is referred, are void. It ia true that the lUlc 
of tlut art and its provifions arc framed as if made for the protecf 
tion, not qf the fpiritual perfofts thentfblvea, hot of their fucceffbrs. 
But when we look at the t^E^se, r. li./il 15. iahich, after reciting 
that evil dlfpofed perfons had defrauded the tiHe meatdng etf the 
S3 Elisf> by entering Into bonds and bovenants to filfier other per- 
fons to enjoy their livings, which bonds and covenints were nne 
held to b^ leafes, it was enarted that al^ bonds, contra£lt, prontifes, 
and covenants for the above purpofe (hoiild only he of fuch force 
and validity as leafes made by the fatne perfons. From thi| it ep<* 
pears that the objert of the leglflature wae to prevent eeclefiailfcal 
pel fons from charging their benefices except by leide, referring the 
accufiomed rent; and it is dear that thefe |irovtfion« mufi: jhave 
been made with a view to proted ecclefiafiical peHbns againR their 
own imprudence, and pot meiely to pretert their foccclSbrs, who 
could not be charged by the bond or covenant of ttidr predecefior. 
The objert was not only to prevent dilapldattons, but to fecore a 
proper revenue to ecclcliaftkai perfons, iviih which they might 
fupport a becoming hof(>iraUty. If « vkar be allowed to leafS;^ re* 
fervtng a rent, and then to aflign the itverfion, it b the fame thing 
as if he were allowed to leafe vikhout refervlng any rent whatever; 
conrequeniiy thti vicar in this cife could not himfelf have aligned 
this agreement to his creditprs. Can it be cofittended, then, that 
nadcr thelnfolvent ad that wU| pafl to his creditors which he liouid 
not have afilj^ed ^ them I It has always been bolden that nothing 
pafles under tbctjfe kds but wbat the party himfelf could eonfiftently 
with the natare of hh ihtereft and with public policy have tranf* 
ferrvd* On this principle proceeded the cafe of f'Verrj*' v, OdUint, 
Nor wi^ k ntaite any dijEference that the infolveht has inferted thia 
l^^^sfe^ediile j for foough he ma!y have thought himfelf 
, ‘ '» bouAd 
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j 803. bound by Ins oath tti iiifcrt l|i!! if it he tbtt foH of property 
which he could not aftigo, it will not pafa* Where the execution 
aad Anifhei agaiuft a beiieficO proceeds ttot on eomniort proceft, bOt ott a wiit 
CowrAH directed to the hifhop, thofe iftcOnveniendes which the Icgiflature 

has been ftudloUs to guard againft ate prevented : fOr the biihop 
in ietjuertering has a right to deJud a reafonablc ium for the fop- 
ply of the cure, and Ukewife for the maintenance flf the incum- 
hent and his family, if he hath not otherwife fufRcient to maintain 
them. Bjtrn^s Rul Law^ tit. Sequr/traihu^vdi. 5* p. 318. ed. 2. 
If it be urged that the iulolvent himfelf has provided by bis agree¬ 
ment tor feiving the cure; it may be anlwered, that the fervice of 
the cure is only one of the things to be provided for by the biihop, 
who is alfo bound to take care both of the itjcumbent himfelf and 
of bis family. With refped to the opinion fuppofed to have been 
exprefied by Lord Ilnriimcke in F.\ pane Miymot^ it is obfervable 
that when he fuggefis that a ipirifual preferment may pofllbly be 
within the ftatutes of baofcni^t, he exprefely afjigns as a reafon 
th.it a writ may ifluc to the hifliop, and he may apportion a part 
to ferve the cure. 

Cur, adv, •oult. 

On this day the opinion of the Court vras delivered by 
l.ord AtVANtEY C. J. With refped: to al} Turns of money 
whivh liad become due to the infolvertt at iBe time wdien he took 
the benefit of the infolvcot ad, it is admitted that the Pkintlfls ate 
entitled to recover. tJnqueMonably every right and intereft in 
poiTeflion, which had vefted in the infolvent previous to the paifing 
of the 37lh oi Geo. 3 c. 113 ., was by that ad immediately tranf- 
ferred to the allignceS; and whatever adion might have been 
brought by the iufolvent, may be maintained by the aiGguees, So 
long as the T)cfcnd 4 nt continued in the occupation of the vicarage, 
he was liable to the payment of the ftipulated futn; as far, there¬ 
fore, as the adton extends to the arrears which were due at the 
time when the infolvent took t^ie benefit of the ad, the claim of 
the affignees in.iy fie maintained. Suppofing a coramifiioQ of 
bankrupt to extend to perlom in holy orders, fttll the queiiion will 
be. Whether3he afiigncc^i under this infolvem ad have fuceeeded 
to the rights of tlie infolvent lilt at! the revenues of the chureh of 
Which he was vicar t for it is impofliWe to contend that they are cni* 
titled under the agr|emcnt, without dfo contending that if these haud 

' a been 
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iVent 


'■' '‘^Vv:,,«-vy: t..-^ , •.^'y! :”ypy'™'''""T;x^y^:.'7'?.;,- - vj ;■ 

• ,.«ccld^fticai' 

dUo^fof 'i^tlkfeii;^' 

. Na oo« i#, ',ip^l^j|4,^',^^;-'til^ 

■ iaXb: han^. oC\tIie: :'<^<^r ■.|{i|^&|f;j;'|lic 

tafcea/by .«. wiit;^' ■:hiart ,t*J: 

■ thci:e% etttppw'ei!^ % ;i:py. ■^|«« 

, for the. Ime.fii: offW .c^it^iE,-;, -ilTbc^jc^iiap^layr^w 
jealous- of obtrudiag.>aiiy^ ht^ ;^M#tt^';a^'-,til^,iofa.y 
therefore, - pbfle^^n;-k;'v1^;l^!ea/aaiij^ 

, only the profitfEq,be-;lcvM^y:’''''fi^;^;'.|^ktf/^;'3^^ 
gave .the- Writ ofan:;i|h^iiitii^! ;#w:;.iifiti‘oi^^ . 

By that ad; the .crixJitqr, Was :phnnltte<J_ m malee^^^'qf a' proec^hf: 

- which, he. was' put Into■pdir^ffiqW''6f‘liSie land' lAfe ''^■"M. idl tl&j,. 

- however, the^kmg.'wi^, o^Wd to ta^^,J^j^ili}fliC»q OMot,\ 

for the' objeaiojp^-.to .chap^hg,.thi .tp.'tl^^^e; 

, of the king. .l|H:%^'waa:l^epchdenf (^,t^,^ , 

hut ,|t mnft. apt ht^'>’fQrgotten;^a^W^li;thf’;^i^a . 

■. unalicrcf ^«,.kkg,,oey^rfl4^j^’;aflyai^^ of 

, e(^.le^ta'l^ical7pg}i^ du« fy-Ibip^ ’'ha«^;qf-^ka' own; mtntiS^era the 
thejd^'-',; 04 : ^WjsyA.;oMi^<^^'-tQ;'hSye.'recouilfe'.to/ ■ 

, under;Whh?h,'the hit^'W^feqnefhsrwL^ ;;^ 0»ker' that Writ' 

,pofliiIkn,,:w-a8:^,y|^ycn,;’ho^^^^^^ b^nnd to'.'take earc '., 

thatv'jWit-of the,;ite«e|k^''!^ '.|iB-;d^8''.pf ;the; t^:urch', 

:.fljotfId' h«;■ We;|ipi|7k:W,|)w; 4 . "that-; \M4 C<^e ^ 

iii,4yi|«ihgnttance. In;the'y^ancery* or' 

'at day, b'y-ihe 

ha]|:'^#i^hg,!hiiit, eedl^atkal,,go6di'^. ■,,; 

,lhr tHpfe arc «achj/S&«f Dee eonfsemtm i* and ^ «hi;$ is dted 
V 0 L.IU. 4 P . 
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l8oj. iw* Rfpu S07. whwre thp fame d^tine U kid down j And nlfo tltdt 
aTbwc^i' £ifpht or ferifnciai can iffuc a ckrk if* it 8]^ears that he 

has no lay fee, but only a kn>art Jt^&f to the bi 0 i.O]>« yenk'tns refers 
rfttv.AK. totwocaleSfromthcYear-hookSiViss, ^4, and ai AV 4*45* 

We have therefore complete authority for faying, that at common 
law «o procefs cvfcr iHued to « Oierii' to levy on ecclenallical pro- 
petty the debt dne in an adlion, and GiU*trt is well warranted ia 
faying that no etegit lies. Sir Wm* Bloc^mf in the 3d volume of 
the Commentaries,/i. 4x8. gives an account of the writ of fwiuef- 
tration to the bithop of the diocefe, which he Kays is in the nature 
of a levari or furijaefas to levy the debt and damages de boms ec- 
el^tajliusy which arc not to be touched by lay hands. The fame 
jjccount is given of the writ in Burn 4 lU(L Law^ tit. Sequ^rathn* 
Thete has been much aigumcnt rcrpe< 3 ing the power which a 
clergyman had over hia own benefice. It has never been con¬ 
tended howevei* that a parfon was ever feifed m tec, he had oixly 
a quaUHed right in his living, and at common law could make xto 
leafe to bind his fuccefTor, un'efs confirmed by the patron and or¬ 
dinary, In the reigns of Jtlen* 8. and Eliz. fcveral ftatutes were 
paired introducing further reftridlions with refpc< 5 l tt> the power of 
ecctefiadics over their benefices. Until the i 3 EBz c, 20. they all 
appear to have been mack for the benefit of the luccclTor; fo great 
was the anxiety of the leglflaturc however to, prevent ecclefiaftics 
from divefting their own rights, that the iUtute of 13 Eliz, c. 20. 
explained by *8 I^liz. e. ii, empowers them to take advantage oi 
their own non-refidencc to defeat leafes made by themfelves. Such 
has been determined to be the e^e^ of that Aafute in the late cafe 
of Frogrnoriun d. FUmiug v. < 9 ro//, 2 Eajl 467, It is now clearly 
cftabliflied that the half pay of an officer is not affignable, and un- 
qticftionahiy any falary paid for the peifoimancc of a public duty 
ought ruU: to be perverted to other Ufes than tbof© for which it li 
intended. Notwkhftanding the calb of Stfuart v. ’Tucker (tf), ir 
which it was held that the half pay of an officer was affignablc ir 
cqidty, it was expfcfsly decided in Fintiy y. Qdhm that it was no 
affignabte at alt, ivhich decifion Met with gencrat approbation 
This doftrine i' wsrir analogoua to that which has been adopted will 
refpeft to eceUTiafilcs; the fame policy is applicable to both cafes 
Having confi^ered In what manner debts might he enforced fgaiuf 
ccclefiaAicsatcomuiou kw, |'W|lini!>w con^der whether the statute 


4tI»Wi'3 


relativi 
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rutblive to infolTeot* h«v(^ iutrudacdd 4ny aitiersdln irSo^* 

in this rerj»<?<2k. That, a prjvwe citditor Oionldl be able to avail n 

hiitifeif -of a w>r 4 t bf fe'queftration for ihe purpoic of fatisfying hi« **"* «•!«•»?<• 
debt out of the benefice of A clergyman, and yet that where the CowtA« 
legifiature has vefted the whole property of ihe debtor in aflignees 
for the benefit of the creditors in general, thofc affigoecs flboufd not 
have any power to afiedt his benefice, would certainty be an 
anomaly in the law. Whether there beany means of obviating 
this anomaly I will not pretend to fay. Loid Bardtiohkt^ in tlic 
cafe titpafU abftaios from laying down decifivcly i« what 

manner the claims of the affignees upon fuch propeity might be 
made available. He feems however to think that in a wiit to the 
biihop the aflignces miglit have the fame remedy as any other uc- 
ditor. But he ntver hints at an idea that they could take pofieflion 
of the bentfice in the fame maiwicr as they might of lay propeity. 

The only queftion in \hat cafe was, whether a clergyman could be 
made a bankrupt. Mr. Wtibtabtm in argufog for the negative in¬ 
filled that his living could not be affigned by the commilfion, for 
thit the alfignees mull take all or none; and if they took all, no¬ 
thing would be left to provide for the fervice of the cure, lord 
IIard<wich^ who inclined Id think that a clergyman might be a 
bankrupt, after noticing this objedlion* and ftating the common 
law rule with refpcfl: to fequeftratlon, fays, I do not fee^ (bin; I 
give uo opinion) why the fame method may tmt be followed un¬ 
der the commiffion of bankruptcy, for it docs not appear to me 
that this would fuperfede the tdlhop^s authority.^’ As a long time 
has elapfed lince this opinion was thrown out, during which fome 
clergymen rauft probably have rendered themfblvee obnoxious to 
comroifiions of bankrupt | defired inquiries to be made refpeft- 
iog the mode of proceeding adopted under thofc commiflioos. 

But tbefc inquiries have not produced any inftance in which pro¬ 
ceedings agaiuft a heOefice have taken place, Nor fhalJ I under- 
take to point oiit in what manner .the alj&gnecs in this cafe muft 
proceed. But although them may be difficulties in the mode of 
pcocecdiog* we are nof therefore jso h«Ad that the nature of the 
property w'hich a chirgyman has in his*beoefice h diaOged by the 
operajion of an fofolvent a 4 h or |hat the afllgoces under filch an 
ail wpl be entitled tp 4 em«nd and receive ecdefiafiical dues. The 
agreement in this cafe is a mere letter‘of attorney given by tho** 
clergyman to the Pefendant, if this agreemt^nt could be deemed 

a cafc, 
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ginal writ 
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upon, and 
then a zd 
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foed out after 
the tender 
and proceed, 
ed upon, but 
uncooneded 
wiih the I’ft 
writ, i» no 
anfwer to the 
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CASES IN Hit ARY TERtA 

aliafe, it would be vdid ufion fete of it. it biS 4 li&fe 

on the parfbnage.boufei wkh a covettaht thttf the lifc^ titlniat ibbtild 
occupy: this would be filo de fe. 'Whatever 44 ^ntage i»%bt be 
derived through the intervefitioh of the ordiriary^ 1 am of opatiioa 
that by no conveyaftee of tjte party himfelf cddld he diveft bim- 
felf of his beftefice. Tlie fetue reafons which’ have induced the 
common law to prevent execution againft a benefice by the bands 
of the king’s civil mtnifters, may be urged with equal fofeeagaieft 
the adion now brought by the afligtiees. We are therefore of 
opinion that the adion is not maintainable fo far as it relates to the 
rent which has accrued fubfequent to the aih|nttient under the 

infolvent ad. , 

Per Curiam. Verdid to be entered for the Defendant. 


Stratton and Another v, ShwioNAc, 

jNi>EBi<t4TUS ajfumpjit for work and labour, goods fold and de¬ 
livered, money lent and advanced, paid, laid out, and expended, 
had and received* and on an account ftated. 

The Defendant pleaded non ajfumpjit as to all but 9/. 15 r. 4//.} 
and as to that fum he pleaded that from the tiitte of making the 
jfeveral proraifes and undertakings in the declamtibn mentioned he 
always hitherto was and ftiil is ready to pay the fame to the Plain¬ 
tiffs; and before the filing out the original writ of the Plaintiffs, to 
wit, on nth February 180c, at, tendered and offered to pay 
the fame to the Plaintiffs, which they refufed to receiveand the 
Defendant brought the faid 9/- 151'. 4</. into court. 

The Plaintiffs replied, that ♦* as to 9/. 15* 4^^ parcel, tsfr. 
pracludi wn from recovering more and greater damages than the 
laid 9/. 15J. 4</. in that behalf, becaufe they fey, that’after the 
making of the faid promifes and undertakings in .the faid declara¬ 
tion mentianed as to the. faid y/. ij f, 4 df,, (that is to fey) on the 
25th day pi^amafy j8oa, at, they the feiff tbe 

recovery of theb l>y ihem fuffained by reafon of the non¬ 

performance of;ib«|f44 federal prq^pfes an^ undertakings in the 
faid declaration inefitlooiisd,'asiwcU as to the faid..ifum of 9 4 JS. ** 
4 d. parcel, fjfr, as .ither^ife* filed aM profecuted put 

of, the Court .of oui{^0td^)i|Cy^i^pg^,<ff,hi»^Chan<^^^ '(thc.feid Chnrt 
then being held at.|, county cer- 

of our-^jrtd^thc' Kin^;^ a' writ'-of 

^ I;, davjum 



Ip lit' % ■ '' 

^ t|lj^,;fai(|^Dcj^?Ml'a^ to'thC'fliisIl^lS* of 




fecjtrity. t 0 pi^fecute:,;th.eit;^it,' *«• ■ 

pwt ty furety,.a.nd;;X«ife,pjt4ges\,tt/!!,',fai4:’ I>«fi^dan^^ ■' 

be bfibre oor faid laord the Kin^’a ^ brt. etgibt 

4ayfi of the Pyrifimiou of the Bk0e4 M*ry hesit* to fheW 


why with force and arma.he:.hfpk« the . faid PJaintiffit 

at Wtfiminfiery Zti^ did thera,ji^h,ep wrpngSj tp the great danftage of 
the Plaintiiff, and againft the p^ce pf our faid jhprd the K.ing \ 
and that the fgid ftictiff fliopjjd ,haye there; the namea^of the jpledg^ 
and that writ* At which day of the return of that writ, (that is to 
fay) m eight vpayf of die Pojr|6pftiop, of the Blefled, Ma^y^ m the 
42 d year aforefaidj at ihihe eounty di Middlifix^ \thAt 

is to fay) at l^ndm aforeOiid, in the parifli and v#ard aforefaid, 
the Iheriff of (to ,w and /?. A, 

Efcjuire then being, fherrff^ of Middhfex^ returned on the faid 
writ to the juftices of our Lord the Kt%; of 
minfler, that the faid ijeferidapt in this fsild writ h^tned had* not any 
thing in his baiHwick whereby hV atthohed ) wherefete 

the faid PlaxTitTfiTk for the purpofO aforcsfii^ pr'ayed ahOtHer writ of 


our Lord the Kthg tOTje difeded'to'the' #erifF Middl^etc ifi 
form aforefaid. And it was granted thchflii ^ri^ And thereui^bn the 
faid PialntiiS for the recovery of their datnaj^s aforeAi^, after.w^ 

(to wdt) on the ij/iS day iH the yiar Ssr’r. 

aforefaid, OSofed to he filed and profeouted put of the faid Court of 
our Lord the King of his Chancery; (the faid Conrt thcrt being held 
at fFg/far/^^r aforefaid in the faid county of ^Iddlefex^ a certain 
other writ; of our Lord the jHtiftg, comtnoniy tilled a writ of quote 
eUufum ftcgU^ dq^dxft^ the, faid Uefendisht, dire^Sied to the fheriff of 
*(pi\Ketdiriig as Witp' the former writ, and aileging 
that being fuiphibned upon this aid writ the Defendant appeared:) 
“ And the fa^ Pidintifis further the faid feverai writs fo 

by thcrifi fam kni^ prpfecuted as aforefaid againft the faid Defend¬ 
ant, were fo by them fued artd prqfecuted againA the faid Defend* 
ant with intchtpo imptesd the faid ID^fehdarit fdr the feee^ 
in the faid. dedaratiOa in this behalf ab^ye'fp^ficdiv^^^^a 
^nd tompei the faid Defendant to appeari,u; th»%td '^bi^^4^^ 
Prder tJhat they the 
voi. ' 4 
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faid fevcrai caufes of aflion ialhc&i(J.<Jec!aration meniwaed, 
cording to the courfc, cuilom^ aftd ipttRfSice of the find Court here. 
And tlK*y the fald MalntiE**, in purfuance of fuch their faid inten'^ 
tion>. did, after fu.ch,the faid appearance of the faid defendant .as 
aforefaid, declare ther€U|>on and for the faid fevcral caufes ofa43:ion 
in the £aid declaration xnendohed in mafiner and form aforefaid, 
and tlverein. (timongfl: other thinge) for. the faid. fum of 9 /, 15/. 
4.13^, parcel* fjfo: and for the, damages hy ^hem fuftained on oc- 
cafion of the not pterforming the faid feveral protnifes and under¬ 
takings in the faid declaration mentioned as to the faid, 9/. 15^,. 
4<!/, And t.h^ faid .PialntiflTii further f^y, that the faid Pefeudant 
did not at any time, before the fuing forth of the faid firft-meu- 
tioned writ out of the faid Court of our faid JLord the King of hie 
Chancery, in manner and for the, caul'e and purpofe aforefaid, 
tender or offer to pay to the faid I'lahitilfd the faid fum of 9/, 
15 X.. 4//., parcel, ^<r. And this, Wherefore, EsV.** 

The Defendant rejoined, that ** true it is that the faid Defendant 
did not at any time before the fuing forth of the laid writ in the faid 
plea of the faid Plaintiffs above pleaded in reply firfl; mentioned, 
tender or offer to pay to the faid Plaintiffs the faid fum of 9 /. 15 /. 
4//., parcel, EsV.; but the faid Defendant fays, that the faid De*- 
fendant before the fuing out of the faid writ in the faid plea of the 
faid Plaintiffs above pleaded in reply, fccondJy, above mentioned, 
(to wit), on the faid I ith day of Febrmrj^^ in. the faid year of our 
Lord 1802, at, Es^r. tendered and offered to pay to the faid Plain¬ 
tiffs the faid 9/. 15 X. 4^'» which faid 9/. 15/. 4<!f. the Piaintifis 
then and there wholly refufed to receive from the faid Defendant. 
And this, E#r. Wherefore, E5fr.” 

To this there was a general demurrer, and joinder therein. 
ii'nj/^^Serjr. in fupport df thejdemurrer, after citing the fcveral 
cafes of Giles v. Hartis^ i Ijdi Raym„ 254. Sweetland y. Squire^ 
2 62 and Clemens v. Reymlds^ Say. i%, to Ihew that a plea 

of tender which does fiot allege that the Defcttdartt was alWavs ffoln 
the time when the caufe of adton accrued ready to pay, is had 
upon demurrer, was .proceeding to argue that the fiiff writ of quare 
ilaufum fregit in this pafe appearing to have been r^gulady fued out 
previous to the tend<^ pleaded, the Defendants* rejoinder could not 
be.fuftained, _ , . , , 

When %be Couri |int«ri:u|»ted him thet 

regularly the ftrft wik was ifued outs it dk 

'i''*',;-: . ' v’ ■ ■ .■ ■.'■•■'■yC . .■' 'been 
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been pyoperiy contiancd («)* and tliierefore could not be coane^ed 
with the fecond writ fo a» tn avail the Fiaintiffs. 

Baylty then urged, that rocrely fuing out procefs wae a demand, 
and confequcntly tbe tender was not good unlefs made previowa to 
that demand. 

But Tf^e Conrt were clearly of opinion that the mere circum- 
Aance of procefa fued out was not fulHcknt, ftnee poflibly it might 
be for feme other caufe of adlion, and if allowed to operate in the 
way contended for, would open a door to much inconvenience by 
enabling perfous to keep fuch procefs fccretly In iheit pockets 
’till fuch ftage of the pleadings as they ihould be difpofed to bring 
it forward. 

Per Cnriani^ Judgment for the Defendant. 

Jlcywood Seijt. was to liave argued ^ contrd^ 


iflo3. 

STRAtrOW 
And A«ucR<rr 
V 

SaVi«n«c. 


, («) Stc * Li. Htg. 434- 


PoLLATit) V, Sir Robert Hjcruies Knu ?d. 


rj^ ms was an adliou of ajfumpftt brought on a promiflbry note, 
of which the following is a literal copy; 

Branche d 

Paris ce ao “Mai J791 P*” 1200 Tourtiois^ 

Ett face dit Pont Royal. 

Jl fept jours de vub pr^xe Je payerai u Vordre deMonfieur 
John Garter Pollard 4 ? Jhmme de dmese cents livres Tostmois 
aver VintcrH convenu i raijbn de trots pour cent par an^ 
vakur rcfu comptani, 

I Perpr(ic\ de Sir Robt. Hcri ieg. 
Payak/et eomme dejfm, dms Paris, Prd/ente et 
au choix duporteutHf dam DouvreS \verifii d Jamis CARrv. 
d rUnion Bank, et dans Londres at — le ly 
mott domicile prdinaire Au cours d'H/antt 

\fur Paris. 

En regifirefoU 4a A, I. P.’‘ 

loth May 99. E, W. 


Jl. depofited 
A fuin of fflo. 
Rcy at the 
banking’ 
hp»fe of St, 
in Satti, tor 
which S, 
gave him hit 
note ** pay. 
able in Pftnf, 
01 at the 
choice of the 
beiwrar tha 
V/ilii fiml 
in Jhiti. or 
Ht my uiiiat 
u^itiente in 
LoMioa, at. 
(.ci’dingtothc 
(Ojrfeof PY 
cfaiinpe oiion 
Partiy" itlttt 
tint noci WAS 
given the til. 
left coorfc of 
ev.'hanp- • hr 
twfin I tndoH 
and Parn 
eeafe i alto¬ 
gether. hav¬ 
ing liren pre¬ 
vious to ICS 


«xti«mety tow 4 the aotetwaa at a fabfequent petted prefeated for acceptance and payment at tbe re/i- 
deuce of R. ia/.aaib«,at whifih ume thare watavtycaiietta «»nrleof exchango upon Pam by way of M»w. 
iutfit Held that at. waa entitled weecnver apoit the note arcotding tofoch cucuitoai couiTc of exthsnre 
opoa Paru'ut the liwa whon the iwth atai pitfimted. 


Which 
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Which promiflbry note was*tliu& trariflated ; 

Parisi the 20th of 1791—For lioolivrcs Toiirnois. 

At fcven days finht, according to agreement, 1 promife to pay to 
the order of Mr. Jft/hn Carter Pollard the fum of twelve hundred 
Ikms Tot/r»oist with the intereft agreed for, at the rate of three 
fter cent, per anmm^ value received down. 


Payable as above in Paris^ or,*] By procuration of Sir Poht, Herries* 
at the choice of the bearer, at James Carey, 


the Vtikn Bank itt J}o>oer^ or 
at my ufual rcfidencc in Ijnf 
Jon^ according to the courfe 
of exchange upon Paris, 


/Prefented and verified 
at —--17. 


The two fiift counts of the declaration weie upon the faid note. 


In the fuR count the wouls aucourh d’ufance fur Paiu' were 


taken to mean “ according to the coutfe of exchange upon ParixP 
Ill the fecond count thefe words were wholly omitted. The third 
count was upon an indebitatus ojfumpfit for the value of foreign 
money paitl, laid out, and expended by the Plaintiff for the ufe of 
the defendant. The fourth was for the value of foreign money lent 
and advanced by the Plaintiff to the Defendant. The filth was for 
the v.ilue of foreign money had and received by the Defendant to 
the ufe of the Plaintiff. And the fixth was upon an account Rated 
between the Plaintiff and Defendant. To thit. declaration the De¬ 


fendant jdcaded the general iffuc, and paid into Court the fum of 
-i8/. I Or. tid, upon the whole declaration generally. 

Thlscaufc was tried before Lord Pldon C h, J. and a fpccial jury 
at the Guihib&ll futings after Hilary term 1801, when a verdict 
was found lor the PJainliff for a^oL bs, lod, damages, lubjedl to 


the opinion of the Court upon the following cafe ; 

For a long time previous to the French revolution, and for foroe 
time fubfequent to that period, the Defendant kept a banking- 
houfe at Parity into which many perfons on their travels were ac- 
cuRomed to pay thdr money, for which they took promilRtry notes 
fimilar in form to that which is the fubjeift of the prefeut ailion. 
On the 20th of May 179* the Plaintiff paid into tlic Defendant’s 
banking-houfe at Paris the fum of 1200 livres Tonrnoh in af* 
fignats, then the circulating medium of France^ which were re¬ 
ceived at the Defendant’s laid banking-houfe in caRi, and for 
which the Plaintiff received the above piomifibry note. On the 

4 JOth 
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toth ;iic|tc wfj^.^feate4 '^i 4cccpta'n<^e,:»a3 

again on the ioiH t>f t% Jamc aioi|th^ Lott^Q0^ &i khe 

ufuai refidence of the , l^heu there was a enurfe i&f 

exchange between jRarfr It was rcguUte4 by the ifii W 

French cfown of thiree iivret Tn^rnm^ in ilerling pen^; aiiwi 


when this exchange was at par the crown was of the vaiue 

of thirty pence fterlmg. At the time when the faid note was made 
and delivered to the Plaintiff tbefe was a diredi courfe of exchange 
between London and P&m thb r 4 te of I4. pence fteding for the 
French crown. In the month of dngnfi in the year iin con- 
feqnence of the war, the exchange fell {b low as fphrrpence far¬ 
thing for the FrewrZ? crown of x^itex Jivres Tournoist and in the 
month of 0 £loher foliowing it finayy clofed at nine-pence f6r the 
French crown. On the 20th 179^^ the tihie when the lukl 
note was prefented for pay merit id [Lon^n^ as the war was aUl 
continuing between C^eat jSriltfin and France^ there was no direct 
courfe of exchange between Litn^^n hut there was 

then, and there ftUi is, a circuitous churfe of exchange between 
ihdfe cities through At ^hat time* according to this 

courfe of exchange between Ptirti apd Hamimtgh^ i2oo llnrei 
'Tottr/wis were of the value of 589 marks and y fehj^UnSy and this 
fum, according to the courfe of exchange at the 
Hamburgh and London^; was of tlie value of 47'/. ^ 4^. fterllog, 

which fum, together with 12/,, the intereft thearedf at /rr 
per ann, for 8 years, Irotn tbe doth of A/dy to tfte 2pth of 
A% 1799, making together ,4ie fOm 59 /. ^^ Was tha 
amount of the fum clatmedt to be reco^reW by the Plai^ in this 
a£i;lon, aa being the vaiuei of the faid hbtd on the fajid iidth dfiy 
1799, When it Was prefehted in/i«</(sw for paym 
to the above cireditbos courfe >f exchange.’ But the; futn of 
18 A t6 jr. 64 . was paid into ebutt by Defchdaht, as being the 
value of the faid 1200 Uvres and tbi intereft thereon at 3 ^er-cenu 
perann::^ tahiflig the exeSiange at 9 4’ fterlidg for the/>^^ crown of 
three Uvres, according to. the laft dfte^Jcodrfc of exchange bet weed 
London and Parts before the cotdidencenient of the War. Tfie , 
que'ftioh fubmitted to the opinion Of tHe Couft Was,* WhethW thW 
Plaintiff were entitled to recover the above fum pf 3/. 44., 
the value of the faid fdOO Uvres dhd“ itttWei^ apcoMid^ the 
courfe of Cxchaii'ge'bNejft^en-^ff 4 sd,,,attd' Lh&mbuf^ ■ 

' vdt.ni' i'K: ■. ■ /;■' ^ ' at, 
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a. (.h o'< . xvhcri ih. r.t. ’. il v.,is pM-c' 'e’ i' r p'** t.' nt iti £.«>«- 
A// ' li lilt i'li '.n <hwii!(I i>c {'i ihai o|nT'<M > iht n tlu' liny 
. Ifn ti ,• o/. A.', lo w i.I •!), wish t!ic 

J kU Asia /f Ju/. hjt. bi'. p.iiil i.,{o ilu* DLlciaUnr, 

.''MCiui I'. J t > lliv .l/.AC I m tif 59/. r. rf. Bu! if the i.A»urt 
lh(.'u)ti S)L . . op..lion ii.ui tliv. i' i.iin.'i h .-i ri^ht tn cUini iroia 
ih«, iJ^icr.I I'.'nc tii-.a tha viitfort tin' f.t'! 120.^ lures and tfie 


fi’.Tv'uii, «u’{' uiiiij to the hiifedlutll ctatiin of cxi-baiigi* be- 
twyca i (wtun and Aa.r hcioit the fomnicn'cn "lit of the war, 
»>t ji, a! thv hiid Ino) of it*/. itJ.'. t)<A, wli..:!! vms luihcicnt to 
JuMy 111 i’' r! dll', L .d Ikui j'..id in*’ocouu a’.li. Huiuk out of the 
tUoi’, tl.' jniy f./wul 1 veref. \ loi tt.v l>s.'feTi.i.iJir. 

SiTji. It.r liic idiUirid'. 'i'fu* quenion in ihi't cift; ii, 
by wlni coiiit',* t'f rx'Jiangc the I’latni'fl' is to hr paid ; whether 
hy the Lfl tiiuwl coiiJe ci C'Ci.hingc vvhuh ex'dled orcvioiu to the 
Cl mmci're.Dcnt of ihi- war befWten this couirtry ami 7 va.vtr, or by 
t<'t' c'ti uinnu 0011110 ivh.ili cxiflcd .at the time when j lynient of 
th.e n< to w (.5 iK’ Msiuiod r The note in epn-hion i& for t200 Uvns 
payable at lii^vr^ 01 Liudo/t. Now if deicamled at either 

of the to > laittr, plate's it nnift !i.i"e refer, rtio to fome ixilUtig 
coutfe ol cxohanpjOt though if demanded at Piitis it wouhi he uu- 
uecefi'ary it> c.douIiiL at»y eourlc ot excliangi, .is it would he paid 
by tile prtcde amount of French money mentioned in the bill. 
Although the direct iutcrctmife between this counti) and Frii/ice 
was iiperiupted at the time when payment oi the note was de¬ 
manded, Alii tltere could be no djffieuliy in leaving it according to 
the exiAmg comic of exchange. '1 he mode hy which a merthant 
would effect tlms, woiud be to putthafe a bill upon Hamburgh in 
tondun^ which bill, when trjtHmitto.i \o Hamburgh^ would pui chafe 
another upon Park, It Ss true that the Defendant will he a fuf- 
lerer hy thi.s mode t.f p-.yricnt, but that confideratiou cannot cxcufe 
him from the |c.fon:jince ol h's contraCl: for the geucral rule of 
liw i-, that evcti the impt Aibihty ot performing a comradl will not 
cxcufe the eoni^atliug pAriy. uulefs that inipoflibilUy Hrifc from the 
iiitcrpoA-iun rf ihi: l)^v» The cafe ftates what was the beft courle 
of exchan;,!' for the TlkiendjiK at the time when the bill was de- 
loand'vd; and as the Dltfctidaut has undertaken to pay according 
to tl)e couile of citcha<!»gt*, theie being no direct exchange, he 
muif perform it ey prt^ j iiauicly, by adopting fliortcft cir- 

duUous 
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cuUou« mode (it c'scfeaogc* A qyo'Uittu to tliia .jrofc ]v Is, ro 

Loid at m/t who dccidtd it imoH'djA't-’v, laying, if 

thy high road b<* out of repair, the party rrh’ t’O nn th. adj dnmf 
biwl. So in Cuming v. il-'anro* 5 T. Ji. Vy in 1! ht f ir 14 ,0/. . f 
money otOrent BrUaifty on a bond jh^r ^400/ p?( i * nia.K tt money 
of North Carolina^ the C^urt rtfufpd jLo a!h»w th^ H^-'cndant lo p»y 
the 3400^. Caroltm mdnty into court, l'a)ing, “ Tl»i piooUma- 
tion money was of a certain value W'hcn the bond w. plvtrt» and 
alio when it was forfcitcHl; but by change of time and nrcutn-* 
ftanccs it is now rendered of no value, whatever, aiul tlunforo 
jufticc could not be done between the patties if we were to deter- 
inine that the Defendant fhould be at libcity to pay that \vhi^,h it 
Ttowcf no value, but which, had he paid hisd^bt when it btcimc 
due, would have been of great value.” II it be laid that tin Plam- 
tiff ought to have prefented the note fooncr *, the attiwerit, tlurc 
is nothing on the face-of the bill to prevent his keeping It for any 
number of )cars which he might think proper: and, indeed, had 
it not been for the interruption of the exchange (he Diftndint 
would have derived an advantage from his not prclcnting (he note 
fuonci, fmcc he allowed otily 3 per cent for the money dept'fited, 
which was the confideration of the note, and made a larger in- 
tereft himfclf. 

Williams Serjt. contrli. If the Defendant pays this bill arcord- 
ing to the laft courfe of exchange betsveen London and Pari\ he 
will perform his contratS as nearly as poflrble } and the Pliintiff 
will fufFcr juftly for not having prefented it fooner. The words 
“ au conn d’^ufamt' can only be explained by ronlidcring the na¬ 
ture of the note; the import of which is this; “ If you do not 
receive the money at PattSy then 1 will pay it at Davit os in /w«- 
dtn, according to fuch ufance as flia!l exift with rtfpeti to bills 
upon Paris at the time when payment flxall be demanded.” 'nic 
mode of payment, therefore, in romcmplation of (he paitu s in talc 
ol the note being demanded at London or Dover hems lo liavc besii 
by a bill upon Ptffw. Admitting this intciprcration, the tsosd 

ufance” is an underfiood mercantile term, and, as appHdl to i il!‘, 
differs according to the places upon which ilicy aie dta.\ n. [ 77 v 
Court oblerved, that as the jury had tranflared the words “ au 
tours d'njance* they fhould adhere to that tranfliiiOn.} At the 
time when this note was prefented, the precife performance of 
the contra£t bad become impoflibici for no dired couflc of , 

5 exchange 
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j8o,j, cKcbange between l^ndon a»d eKiftftd. Tm ’I>«lbii4il6t 

therefore h cxcufed 5 for the role of lew, ae btjd'doertt itt 

*7^ *®» by itie 6wn ooiitrijia; 

creates a duty or charge upon hlinielf, be U bound to lUidGe It 
good, 1 / he way, notwhhftatuling any accident by ine¥itebld iitecef« 
fny, becaufc he lUight have junovided ageittft ht by hb coaftrea.*' 
But in this cafe the Bcfendant waa abfolotely yrevence'd by change 
of circumaanccs, and by the iie^ca of the Pbifitiff in prefenting 
the note fooner. He wUl therefore be eitcufed if he perform hie 
contraa “ cy^r/s** according to the lali: dirca courfe of exchange 
bettweea London and l^ans. tf, however, the Court ihould think, 
that this is not the proper rute, then it may be eontended that the 
aaion has been brought too foon, and that the Pbinti# ihould 
have waited until a direiEt courfi? of exchange between London and 
j?aris was renewed. If the eonftrufUon contended for by the 
Plaintiff be adopted, the Plaintiifl^ by keeping the note, may oblige 
the DefJsndaijt to pay it in a rhanner totally different from that 
which was contrafted for, and which may amount to fiby times as 
much as was in the contemplation of the panics. 

Ldrd Alv ANiiET Ch. Jht Tbd argument of my Brother U'Utiams 
mrtft neceffarily gO the length df Contending, that at the time when 
payment of the note in queftion was demanded no courfe of ex¬ 
change between London and PoW/’ whatfoever cxifted. If his 
argument will not go this length, I think that he cannot fuccced. 
At firff I entertained fome doubts whether at the time when the 
note was made it was not the intention of the parties that the money 
ihould be paid according to the direct courfe of exchange only, 
and confequently whether this circuitous courfe of exchan^'it^|kh 
has been fet up could poflibly regulate the payment The pWm* 
plc8 laid down at the bar, refpeCUng the force of obligations cre¬ 
ated by a party againft himlelf, are not to be controverted j nor 
can it be difputed that whatever be the niture of the contraiSi into 
which a fubjeiSl of this country enters, he is excufed from the per¬ 
formance of it, if the laws of his country interpofe and'forbid the 
performance. The defendant therefore in this cafe was 
clearly cxcufed from that part of hU contra^ which impofed t^on 
him the neceflity Of psyidg the i 2 ois Bvres T^t Purify bcKsaufe fuCb 
payments at the conimein^ement of the war betweeii this country 
and France were forbiddetti by law. But in this eontrad thtStsd'OTe 
two other terms $ fcfr thie Befendaot engages to pay not only at 




,;.;heati« j. : 
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iBo^. bin in bis band m«reiy npoti the ipccuiatinit at maldiig «ft idtnui* 
tagc of it by fome i^itemloit irtStltM* cpuirf« of e«cb«ng« | titd ilideed 
rT. *... longer h« kept tbc note ibd'ionger the'Dei^dent bed to inakei 
a large intereft Of tnouey,! fpr whieb be pe'id the PlainttfiT but 
a fmall interefi!* The cOncre^ betturecn tbs parties being that ^e 
Defendant ihOuld pay aecOrding to the courfe of exchange between 
Londm .and and that eonttafl: not Being uolawfuh the 

Defendant mu ft fuiftl b!s engagement when called upon, hot with* 
ftanding ctreumftanees may bat^b rendered that engagement diUd- 
vantageous to him. 

Rooice J. r am of the iamfe opinton» According to the courfe 
of dealing eftabUtbed by the Defendant, he received a dtfpolit of 
money from perlbos upon their trairels, allowing them only three 
per ctat. inicreft, and gave them notes payable at Parh^ jDaver, 
or London, Ii was underftood between the parties that the perfona 
to whom ihefe notes were gieeh might keep them as long as they 
Ibould End it convenient, and the Defendant undertook that when 
they thofe to demand payment of them, he would pay according 
to the courfe of exchange upon Parif, Now the fhorteft courfe 
of exchange upon Pant at the time iwhen payment was demanded 
was by way Of Hamhurgb^ and the Plaintiff only dcGres to be paid 
according to that courfe. The Defendant therefore, unlefs he can 
fhew a (hotter cOurfe to have exifted at that time, muft pay the 
note according to the courfe of exchange through Hamburgh, 
Whatever inconvenience he may fuffer from this conB ration, he 
mull attribute to himfelf alone for not having guarded againft it 
by the terms of his contrail. 

ChaMbxs J, We muft reooUedt that this Is a loan by the 
Defendant to the Plaintiff, not of a hill of exchange, but of his 
promiflbry note given for money dcpofited with him. That note 
was intended to ferve other purpofes than that of merely fecuring 
re*>payment of the money depofited, aud in contemplation'of the 
peculiar accommodation which h« Wat to derive from this note, 
the Plaintiff parted with this money «e a lefs rate of intereft than 
he might Otherwife haVe reafonably demanded. It certainly was 
not in the contemplation of either pajiiy that any inconvenienice 
could arlfe from the'l^alntiff not prefetiting the note for payment 
foOner than he did. That drcumnaiice however makes it neceffary 
to decide what mode df payment (hall now be adopted. The mode 
painted out on the £»Ce of the contra^ is the courfe of exchange 


or 
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1803. Ton to accept 61 1 , 10 j. in part p^yni'enttand a watraHtof attoirrtey 
three months for the remalndei*^' for 'which tniftil^ftnec and the 
Powah. expenses he offered three l^ineaa^ that the propofal heitip accept** 
ed, liicbard Lovsft pai^ 64/. I4jr.(<3f), a^d the ‘warrant of 
attorney, at the lame time aSetng fot' bis note’ 4nd the foi rocf war¬ 
rant of attorney given by the pUtmiff, which the Dcfcodanit*s fon 
promifed to fend, hut Eatcd that they were at that time in his fa¬ 
ther’s {)o0efiion} that on the 115th of ^pril one Tbomits Gale tailed 
on Richard JLowe from the Defillndanr, and returned the 64/. 14^. 
and the warrant of attorney for 5'6f» ftating that the Defendant 
objeded to what had been done, but afterwards produced^j blank 
warrant of attorney for 55/,, dated the Hih of ^prd, which he 
requeued Richard havoc to execute, and 111 cafe of his non-com- 
piiance threatened that the Defendant would proceed upon the 
note; and thsx Richard Jjowc accordingly again paid the 64/. 14^. 
and executed the laft-mentioned walrrant of 'attorney, which was 
paid on the jth of ^erg'^ In'tlie fame year. The jury found a 
verdid for tfie PialntidT, ftating that the Defendant took 5/. for 
the ufe of 50/. from the of April to the t4tlt of fuly. 

On a former day a rule nifi waa obtained, calling upon the De¬ 
fendant to Chew caufe why the abdve general verdi£t Ihould not be 
amended by the Judge's notes, and why it IhOuId not be entered 
on the iff count of the declaration only, and at the fame time 
another rule was obtained, calling upon the Plaintifi’ to ihew 
caufe why a nonfuit iliould not be entered on the ground that the 
evidence did not fupport the averment in the ift count of the de¬ 
claration that the ufurious intereft was taken for the forbearance of 
money lent. " 

Shepherd Serjt. for the Ddfendant now contended, ift, that in 
order to Aajpport the pVefent a^Jion it was eflentia! that the eootrafl 
iliould be found as dated !n the declaration ; and that as there was 
a material variance between ih§ finding of the jnry and the tranf- 
aQion as pleaded, the Court could not enter a verdift for the Plain¬ 
tiff upon 'the prelurfiption that thr Jury bad proceeded upon a 
mifiakc i that although it appedred ifi evidence that the warrant of 
attorney was exeeu^d on the ijtli of Aprils yet as the jury had 
found that the ufuric^a intereft was taken ** for the ufe of 50/. 
from the 14th of April to the 14th of Jafyf it mufi be prefi|med 

] 

f«;| Thi» fum caiceed* what Wap jateaSed M be advtnced by i/. oaly, bcCM&the De- 
fesdApf* Ida bad no 

that 
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'«|i« e'jQS^dlljr, 'ftated 

tion t ■■«»d; t^il It,', !^ 4 ,' Wb* 1 j to fct/igh|. njiffcatkc, 

of A jury -bi!: dbo;jfo 4 ge*a. aojt^ who« ibe vcrdi^ 
that wbefe t^wB,11117 ..ba^.^oWl a particular fa^ in;wrr«i^3F, 'ibiae; 
waa ao means of re^il^ii^ that m %it l>7 (ending the cafe to 

a new trial, adly, iliat no money .was ever lent Ssj Pojlaft to 
JUnoe^ as averred in the declaration; for that the ufurious intered: 
was taken for the forbearance of 50/. due upon a proroi^ory note 
whidh JLowc had given as a collateral iecurity for the debt of a third 
perfon, which could not conftitute a loan from the Defendant to 
Lonve. 

Marjball Serjt. for the Plaintiff Ihilfted, 1 ft. That where a mahi« 
fell miftake occurred in the finding of the jury, the ponrt would of 
courfe re^flify that miftake by the Judge's not<^ ; and obferved, that, 
fuch amendment had.been aIlo|v;ed even in, a /pecial verdkl; tiiat 
in the prefent ^afo there was no evidedce whsuever &om w:hich the 
jury could have furefumed that tntereft was calcuUted from the 14th 
of jfpril} that the note itfolf did not hecome due dll the X^th; and 
that it was evident the jury had been mifled by the drcnmftaoce of 
the warrant of attorney having borne ^ as of the 14th. adly* 

That as the Defendant was emid |!3 m rece|ye50/. the 

15 th of Aprils which he; then a^eed flmuld remain three tnonthi 
longer in the hands of Xatc^, it was equivalent to a loan of (hat 
fum. He cited J?%<rr v- Mdtmrds^ * * ** ^^ord 

^/</expre(led a clear opinion, that if a tfani&€llbfi be in fqbftance a 
loan, it mull be confidered as iluch whatever may be the form of the 
tranfadlion. 

The Court were clearly of opinion, that, as there was no evidence 
from which it could have been inferred that inteteft was computed 
from the t4thof the.yerdidl m|ght he entered according m 

the notes of the Judge, without exceeding the line which had been 
already adopted in cafes of this foryr thotm;H if any evidence had 
been pv«n firom which it would have been competent for theiuiry, 
had they bedieved it, mhave found as they had done, the C^n coiaid 
not have rt^iffed the miftake, but xnuft have granted a nei^ 

With refpeft to the ad point, they thought the tranfa41i^^ w^^^ 
equivalent to a lostn of aiooey, and teferred to f. /. y. Wfl^ 

Ride ahfolute fpr the amendment/* 

Rtde dtfehar^d for the upnfuit. . 

VpulII. 4T 
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FeS. iitli* 

If there be • 
coflom 
in 3 manor 
for 3 lord to 
grant parcel* 
of the wafte 
■by copy of 
court-roll, 
the pre* 
rnifergranted 
in ike above 
mode areweli 
deferibed aa 
copyhold 
premifer, 
though the 
date of the 
grant be mo¬ 
dern. II an 
aflelTment of 
a copy hold 
fine be eotcr- 
e$| in the 
court-roll* a* 
of too /, but 
that out of 
efpccial fa - 
vour the lord 
remitted 40/. 
and thereby 
reduced it to 
60 and the 
lord fue for 
the fine, and 

the jury, find¬ 
ing the an¬ 
nual ealoeof 
the preinifea 
30/., given 
werOiil for 
60/, the 
lord cannot 
retain the 
verdidl for 
the fum ac¬ 
tually due, 
but muft 
make a n'-w 
afTrlTnirnt, 
the old aflelT- 
i,ment, not- 
witbftanding 
the remitter, 
being in Isw 
an ."iTefiTinent 
asuf too/. 


Lor4 NoilifHwiGK’w, Staisway. ' 

The ftfted, the De¬ 

fendant on, ^c. was iiidi^ht64 to the FUmtiff, , then aiuj ftiU 
being lord of the manor of iSferrow, pth^wife Sudbury^ in the. 
county of Middlcfex^ in 300 /. for reafonablc fines due and pay¬ 
able by the Defendant to the Fiaintiff for and on fils admiifion., 
according to the cufiom of the fald manor, into diyers copyhold 
tenements, with the appurtenances, parcel of the faid manor, into 
which he had by the Plaintiff, before that time and whilft he was 
lord of the faid manor, been admitted according to the cufiom of 
the faid manor, to hold the fame, with the appurtenances, to the 
Defendant, his heirs and afllgns, by copy of court-roll, at the will 
of the lord and according tp the cufiom of the faid manor.*’ There 
were other counts for money paid, had, and received, and on an 
account ftated. The Defendant pleaded the general iffue. 

At the trial before Lord Alvanley Ch. J. at the W^minfler Sitr 
tings after, laft Michaelmas term, it appeared that the premifes for 
which the fine was claimed were ferae time fince pared of the wafte 
oif the manor, and were firft granted by the then lord to hold by 
copy of court-roll; th&t within the manor there was a cufiom for the 
lord to grant parcels of the wafte whenever he ihould think proper, 
to hold by copy of court-roll; that there were many tenements 
within the manor which had been holden immemorially by copy of 
court-roll, and many which had been granted in the above manner 
out of the wafte, the one being called undent copyhold and the 
other waftc-hold copyhold, and that the tenants of the former were 
entitled to fome privileges to which the tenants of the latter were 
not entitled; that upon the Defendant’s admiffion, the following 
entry was made upon the rolls; And the lord of the manor aiTefled 
a fine of jco/. for his admifiion to the faid premifes, but out of 
efpccia! grace remitted 40/. thereof, wMch has reduced tlte fine to 
60A” The jury found that the annual value of the premifes was 
30/. and gave a vitrdid: for the Piainttfi'for 6o/. being two years 
annual value. ; 

Shepherd Sfeijt, pn a former day moved for a rule calling on the 
Plaintifi to fixew cifiuic why a nonfuit ihould not he entered s i:ft, 
becaufethe premifes on which the fifte Was claimed ought not td have 
been deferibed as copyhold; he infifted that it was of the eflibnee ^ 
of copyhold tenure tbat the premifes fhould have been demifed and 

demifeable 



IN HI. 

by ot^y of froQi tipac immesiaiO]^ 5 wbtat^s 

It appeared iii tbe prefeiat; cafe that the premifes had bee^ {mreel 
of the wafte #hhm tiine of mmmnry, and that although a cuftboi 
might have exifted witldo the manor for the lord to grant tene¬ 
ments out of the wafte, upojn adniiiSon to which a be 

demandable by virtue nf the cuftom, yet that in declaring for 
fuch fine the hatuie of the tentire fliould have been correiSly ftated 
in the dedaratbaj adly* teaufe the affeffmem by the lord being 
too 4, which the finding of the jury had proved to be too heavy 
a fine, the lord’s right to recover coUld not be complete until a 
new affefiment had been made; for although it appeared that Out 
of efpecial favour he had remitted 40/, and reduced the fine to 
60/., ftiU'the fine mufi be confidered as a fine of 100/. and aifel&d 
as fuch, thongh the payment had been remitted in part. On this 
point he cited V. Grants Doug, 731.«, 4. ed. g. 

With refped: to the rft point, Court 6blervibd» that although 
the premifes in queftion had been newly granted by copy of coUrti^ 
roll, yet that having been granted by virtue of an ItnmemofisA 
cuftora to demife parcels of the wafte as copyhold, they Were to 
be confidered as much copyhold tenements as if they ha# been itn* 
memorially holden by copy of court-foil j that the tenure had its 
foundation in cufiom, which ha^ tmnacmurially attached upon the 
wafte, the fubjeA of the grant; that copyholds of a fimilar delcdp- 
tion to ihofe in queftion were very common in the North of Ettg* 
/ux//, and had often been recognifed in judiaal determinations; 
and Cbamhre J. added, that within hU recolleuftton tenures of this 
l^ind had beeu judicially acknowledged at Durham^ and in Ibmc 
inftances .the queftion had been railed in fuch a mode that it might 
have been removed from the court there to Wejlminfler-bail^ if the 
counlel had not been fatisfied with the propriety of the determina¬ 
tion, With refpedf to this point (a), therefore, it was inn mated 
by tbe Court, that unlefs a ftroag opinion to the contrary was en~ 
lertained har, they did not wifii to have it agitated (^); but 

on the ad point granted a rule 

■ («> Thw.poio* aWy SlicuSlrd by Mr. 
jPiwiiw in W» urtatifli on Copylnid*, p. 33. 
to p. 36.. nod the fe«r*l aathoritiu'na thi 
fSble^l by Sun rath«ao«i»i 

fiom tboA nathirfhwj, nn^ pwtteilnrty from 

Q. liU. $ 9 . *. it i< clearly l*Wl 

■teeS not imjne«wri»My *»*«» m 
^pykafif thooigb It muft’luve been 


n^ at fttcb. Mr. fTatim, inSerd; fMmg tp 
think that even withoac the ani of a eulion, 
the lord of a manor may great th«;prafte Sf 
iSii^ inanor as copyhold, a^ tkernl^aili^. 
«Uy ceeate a new copyhold Mnnn. 

{#). On a /iib&inent day SitpAtrd sban. 
doned tbu point. ^ 
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1803* now ihewed caiii^ luid ccHateoded that, m tlie lord 

H. _ ^ demanded no mows tliaa 6p 4* wbkh appeared by finding 
w^cK ^ the-jury to be -two years* value, be was entitled to recover; 

St A* WAIT, (that it a{>peare(! from v. Perkinff Skin* *49. that if a lord 
demand tnone than he ought he may make his demand ^ novo^ 
and that the entry upon the rolls in this cafe fiiewed that although 
the lord alTefied the fine at 100/. be only intended to infill upon 
60 /.; that this entry could never prqudtce the tenant, fince it 
would afibrd no evidence that two years* value amounted to iqo4 
for that a copyhold fine is at all times an arbitrary fine in point of 
form, though it is now fettled that the lord cannot take more 
than two years* value ; and that the too/, therefore might always 
he deemed the formal fine impofed by the lord, and the 60/. the 
jwo years* value on which he bad a right to infill. 

The Courts however, .(<3) (without liearing Sbepberd^) were of 
opinion that the aficiTment was an alTeirment of 100/., and that 
the latter .part of the entry was nothing more than a remiiiion of 
the payment of part of that aflefitnent, and that much mifehief 
.might arife to copyholders if fimilar entries were permitted to be 
made upon the coutt*rol!s of manors. 

Rule abfolute. 

(a) Mr. Jufticc Statb was ablest oa Uiu dkiy. bat wa* prefent wbea tbe tft point wan 
jnoved aad coitfidered. 


IFA, latb. 


Cobb o. Bryak. 


If to aa 
avowry for 
iso/. rentia 
arrear the 
Plaintiff’ 
plead '* (hat 
thefaid izoA 
i» not due,** 
end the de. 
fendant join 
ilTue theteon, 
and at the 
trial it ap* 
pears that 
S4/. only is 
dur, npoo 
which the 
Plaintiff eb- 


J^BPLEViN. Tlic Defendant avowed for rent of eerttin apart¬ 
ments in a dwelling'hoafe demifed by him to the PlaintifT, at 


the yearly rent of 24/. , payable quarterly, and becaufe 120/. of the 
rent aforefaid due and payble by the Piaintifi* to the avowant for 
five years ending and ended on the feaft-day of the Annunciation 
1802,** was in arrear, the goods mentioned in the declaratimi were 
dillmined. The PlaintiiF pleaded in bar, ill, that he did not 
enjoy the faid apartments for the faid five years under the find ile- 
mife; 2dly, that he did not hold the laid apartments at the rent 
aforefaid; 3dly, *♦ that the faid J?o/. of the rent aforefiiid were 
not due and payable by the Plaintiff to the avowant for five years 

c«id<nce<locs , . ■ . , ■ 

not-Support tbr iffue joined by the Defenoikat; yet if t vernifi be tskf-n lor 24/. fobjed to tfcS ef^hnpa (ff 

_•• ^ m » «i-r __•!» __ s !•_ _ ^ .t— ./r... 


the Conn, inch finding will care the <trf^ in the feraalitp of ike 


ending 


a 
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ending and ended 0|9'4^<e of the 

BkslOreU Virgiiii irt i^o^. ^iforei^id, apd Tco^ 

form aa faid a^oyant hath in aod' jby aYO'?fty,,a^ro ’ 

above ailegfand^ that the ^id i.ao I qf the •i^at,!afpTe- 

•faid in,the iai^.^yoyfjyrof pef^tdant in this'hchitlfyh^^e 

alleged to have hpen 1*^7^hkjby the ^q.avow- 

*flt for five yeap fa»4 tern.Ittiding and ^ 

feaft-day of the /f^n^jany|ldpp, ,of th? ;B}ep^.,yitgin Marj in the 

year 1802 afor^faid wc^ nqj: in apear and, «iip|^id;^p the ayowant 

at the faid time when, Pc* ip mapper and forip at the avowant 

bath ill and by his faid aypwry yifo. above tilege^.” Op each, ef 

thefe fpur pU’as ilTne wp •■' ' ?■ ■;■/*' ) .r ■•.' 

At the trial of this capfc at the■ 

Guildhall Sittings after la^. Mkbael^s . term, it being proved 
that 34 L only was dec for ren^, it '^aa on the papj of 

..thePUintiflf that fpeh crvjd^jc:e;d^ 5^ 

iffucs, and coDie«iueptly'd>e^i^iai^ftf,y?,as,.en|i^p^ y yerdiif.'pn ' 
thofe iffoes. liis lordihip bei^’dlfBdjied a 

vcrdidl: was taken for the ayq^vaj^ an fdl 

liberty to the Plaintiff to move to hnter a verdid fca: himfelf oa 
the 3d and 4th iffues.- 

Accordingly a itife for that 'jn^imfe having'heftn ohtained 
on a former day, - . 

Bayley Serji. now fliewed eaufe. Under aft avowry for a larger 
fum the avowant may well have, a verdid for a left fnm, a« was 
the cafe in jfir<irrj/ 5 « V. J5<3r»^y, 5 Sf. JR. 346, It is true in that 
<afc the iffpe was that Hthe fa.i 4 rent,(; ?Mr any part waain 

.arrear. But where iffuc is taken 0%;a: collatersil point it is fuffi- , 
cient if the party join with h^ fdvtpfary without adding any thing 
to it, as was. faid by Guke'px Rehjkrt v. An^rfwsi Ora. JSliz. 8z., 
who^admitted thatjn an a^iOn of wafte for cn« 5 ,og twenty oaks, the 
Defendant ought to plead that he did not cut the faid twenty oaks, 
or any of them j ,hftt obfcrveilj th^t in debt upon an obligation that ’ 
he flisdl do no wafte,. and a breach affigned that he cut twenty 
p^s, it is fuffij:icnt to plead that .he .4)4 „ pot eat the faid twenty 
oaks,; modff at f^rndp HCf Which jp^ances fhew the diftiadipn, 
ia.the,lattci^ p^. the.i^^ only 

collater^ whereas jn the.formerjMfe it is the dired iflUe between 
the parties. In Dyer^ %i$* k the ftme diftiftdion is taken, and 
,:^%i„IJL 4:^ though 
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though the judgtncnt of ,the Goia^ is not reported there, yet in 
Co. JJu. 282. a. the 1 # cafe is;Ratcd with a reference to Dy^r ; 
and fincc Lord Cb^<r adds/^ judgtnent lhall be given for the Plain¬ 
tiff, for fufficieat matter, of the iflue jis (found for the Plaintiff,” 
foch, it may be prefaraed, was the judgmeat pf the Court. In¬ 
deed in /f'&Ve V. a 629. in leffee againfi: 

leflbr, for that he entered upon him and oufted liim from the pre- 
mifes j the Defendant pleaded that he catered -to diftram for rent, 
boo that he oufted Plaintiff ; tp which plea there 

was a demurrer, becaufe it omitted to allege “ or any part there¬ 
of but the Cpurt held the plea well enough, .faying, if the Plain¬ 
tiff will join iffue upon the matter of the traverfe, and prjavc the 
.. oufter of any part, the iffue flvall be for him. In that cafe, there¬ 
fore, the Court gave effect to the diftinflion alluded to,’even upon 
demurrer, whereas the objeftton in this cafe Comes after verdid:; 
at which period the Court may imply the words or any part 
thereof,” and thereby remove all poffibie doubt: Again, mWal- 
ibam v. Sparkes^ I Ld, Raym. 41., in debt on an indemnity bond 
to a parish, and a pica of damnlpicatus^ the replication alleged that 

a/, had been paid by the parifti, and'that 8^. of that fum was'for. 
the maintenance of the pauper \ and theni the Defendant in his re¬ 
joinder trayerfed that %d. was for the maintenance of the pauperj 
on demurrer it was objeded that the traverfe was too narrow, not 
having the words ** ,or any part thereof,but the Court held it 
good enough. If a material allegation is trayerfed in an. improper 
or inartificial manner,,the Iflue taken upon it is merely an informal 
one, and is aided after verdidh This appears from the opinion 
of Lord Bale in Betinet v. Moll/eek, 2 Saund. 317, and note 6. to 
that cafe by Mr. Serjt WlUhms.r The Judge and jury in this cafe, 
therefore, had a right to lever the material from the immaterial 
matter put in iffue, ajiid to find accordingly} and, having done fo, 
the Court will not softer verdid hpld that to be one entire allega¬ 
tion which at the trial has been jconfidered djfiributivh, 

Williams Serjt* in fupport of the mie. Many of the cafes.eited 
do not apply to the|prefent; and indeed it is very tjueffionable 
whether at this day tjhe cafe of Ro^erfv* .dndrews'czn he fuftained 
as law. The queftiflih here arifes upon an avowry, which is in fadi 
a declaration, both pirites in replevin being adors, and either being 
at liberty to take down the record; This being fo, the allegation 

that 
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that was not a coUWw The 

addiribW the ^ord« br eey jalkrt thereof to the mowty itj 

Harr^ok V. coroplette^y ^difti^ Yot- 

thoug^ under generaf ^C^®^ ^clfe fern may he proved, yet ih 
this'ca'fe there ate tln:^i^i^i6^f’ifeeridg to ad'hrit of'that proof •■, -Witli 
refpcd to Bennit vV!i9&0^iirif,''idj'e'day’dndf'^^ 
the .^ 0 e j arid therefore, 5 ;hbegh,there ^ ih thc ple^ 

wh^h would hare, been had u^oa dem^i^j yetafter 
vcttlia. * The Words **W iti i^tVey* include 

the whole arid every part; it Writ #ten^re rieceffary to ehfer 
icto the queftion refpeding'direia arid’ eblliteyal iffoes; ,N^ 
itandin^the jury hive in this cafe fhurid''a fetdia^ the avow¬ 
ant, yet ihe cafe is to be conftdere^^ helpre the Cboh 

upon demurrer i.' for if was oh}e;4fced1dtthefrialthat; th^^^ Were' 

not proved ; and the verdift was oaJ^vtalcea*referVing 
it for the opinion of .the^C9U«^j- V5rhe*het;^t 
taken. The cafe i adyi is a prec^^^^ 

authority applicable to the prefectWdei 

fervice from the aift,of-ilfa/rA of ^664, 

the Defendant pleaded that the Plairilid!^ f#v«d from tMfaid cifl' 
of March to the BmiHbtr I 758 ,, arid then left the fervice : 

and traverfed that ’ be ferved tiff which- 

travcrfe was hdd badjv hecsiuffif the Plaintiff'had taken tifae upon 
it he would have beeh-hound ro prove; the fefv^d for the whole 
time or he could have movered iibihTri|; j whereas if’ he 'had in 
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fad ferved for any part of the timb u pright to recover pro tanio. 
So alfo io'jRrT V, KUdcrhf^ Which ’ was an indM- 

meirt for ufmg the trade of a woolldn-draper f^ three Tijooths not 
having ferved ;an appfi^ticelhlp thereto, the Defendarir tfaverfed 
the ufing of the trade for three ttiohths; Samdtr^t at the end 
of the cafe obferves, that, the plea was bad on that ground, fince 
it ought to have gone 4!o;eVcry part of the time diftributively : for 
if the Defendant had ufted tlie smde only one month, and the 
traveffe had hegfl^ rightly taken, he;^ght fb have been convicted. 
In Goram v. Svs.'>eetittg^_ a^ampfit on a policy of 

infurance for a Idfa by perils, of ^ the Defendant traveift-d 


that the (hip ati/i tackle* W^re inff ; to which there was a dc- 
m«rrcri -the objeaion being that the .traverfe IhouJd have been in 
the disjUn^ivc, and . of this bpinm #a« the Court. , : In addition tp 

■ ' ■ ■ ^ ' the 
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tie above cafes may be cjtef Colborne v. Siukdd^^ i^^r. 495,, 
where to debt on bt^ cQiidij^OG for the payroem of Vj 55b/. j 
the Defendant Having pleaded #at part of the Turn, visa. Woo 
was won by gatningr and thercfotic the !>Gi|d was void, thb, Plain- 
tiff travorfed tbat the i^-Qol, wj^, wonr b^l gaming, whici;) waa 
Held badi for jt yvas not p^effary that fo tnucH fliould bc\wori, 
but if any left fpm for which the bond i^»«8 given had been \woni 
by gaming the bond would be equally void. The fame principle 
was adc5pted on demurrer in iWwer v* Mim:, a Sir, b'17* »md 

Lord Alva^tlEY Chi I do not fee upon what .principle It 
■ can he eoht^||ded that thoie matters which are aided by th^j fiading 
of the jury are to be cOnfidCred as not found by the jury, becau{«5( 
an objetl;ion was taken previous to the finding. The reafon upoic 
which fuch matters are confidered as aided ajppears to me to be 
that the fubftaaceof the iflue is fpund, arid therefore any informa¬ 
lities in the iflue (hall pot be regarded. Tlie principal queftion in 
this«c^e is, Whether the defe<2t in . thefe pleadings can be taken 
advantage of after verdia? There are many iffues to which a 
party may demur if he think proper, and yet if he choofe to go 
on to trial, he may, neverthelefs, take advantage of the fault after 
verdia.* as where an iffue is completely inwnatcrialj for no ver- 
dia can cure that defeat : The iffue in tbfe cafe in form is, Whe¬ 
ther iioL be due Or pot f The Plaintiff havrag infilled upon that 
in his plea which is no anfwerto the avowry, namely, that 120/. 
is not due, and the avowant having joined iffue upon that faa, it 
appears that f2oT is not due, but that a iefs fum is due, and we 
are to determine whether the Plaintiff /hall be permitted to (ake 
advantage of his own bad pleading. If this had been an iffue fent 
from the Court of Chancery tp try whether 120/. were due or nor, 
there miift have been a verditft for the Defendant. In this cafe, 
however, where the fubftapee of the iffue is to afeertain whether 
atiy rent was in arrear, and the Jury have found that 24/. were 
due, I fee no reafon, in the abfence of any precedent prccilcly ia 
point, why the avomnt Ihhuld be precluded from having thp 
benefit of that finding^ The objeaion is on the record, and may 
he moved again ,<ithe|p in arreft pf judgment or upon a writ of 

' ' ' ‘fr"-' ' ■ * ' ' ' • 

error. 

\ j ^ • 



V IN ITHE FORtY-raiRD YEAH OF lU.', , y 

nae that; the; as foand,' m^y be fuppoited* ‘ If 

PlainU^^ be etpinibiJi the peiht, brcla^ oh tlie 

recordr'<!?'^iH;be,cfw-chifcindihaBo^ . 

CH^iiiiAilE J. ff they^gbfttertt of'Hiy Brother ^ece^ tii 

prevaU, we ought to, grjaiit a teplea^er { in that cafe the teal' 
qucftipn between: the/patties Wo»i4 pot haW b^a det^ded by the; 
findiog of rbejaryi. This dcfedi, h^we'^^T* appears to to be 
aided by tlie ftatute of jeiofaife,, foti the fabftamre of, the ilfae ia 
T^htly:foundi- ■ '' .'-v' j ' 

^hie dtfcha*l^d. 

.(«), /.'»« abifim „ 
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'SOJ- ARGUED and DETERSHNED 

■' IN THE; 

Courts of COMMON PLEAS, 

AND 

E X C H E QU ER C H AM B E R, 

AND 

lo the HOUSE of LORDS, 

IN 

Eafter Tef-m, 

. ' 'V. , ", 

In the IForty-thirdl Year of the Reign of George III. 


(IN THE HOUSE OF LORDS.) 


i6th. The Inliabitants of the County of Cumberland v. Our Sove^ 

reign Lord the King, in Error. 

The. qn H E record in thU cafe lUted, that at the general feffiona of 
^ oyer and terminer of oUr lord 1 he king, ^h iiCarlific, in 

Sairthe and for ther^countlr of ori the a6th of 

powet of re. XhlVd, an indwS^fl^Ut waa preferred and Icmnd, 

etriitrari so therein it was prcfcSited ,R8 foRontii} that ts to iay« The jutor* 

indiUment ‘ ' . --y ' , , , ■,'! '/:« v .■ '' ' y. . ' '' 

ir.V«S,»W. n-'r .•’"j!" J^!^*"*** 



m/rasYEAR OFofEcfeE' m'" ■ ■ ':. 

common pilbHc bridge caHe 4 Bfmftef^aJit^Jfridge^ fituate upon tbe fSS- 
river Eliat^ &% it6e paAfl* of Tt^rpp^O'HO in the faid county of Cm- 
berlandi in the fromilhe viHage 

of J/patrid in the tounty of Cumhsrknd^ torvardS and utoto fhe 
marhet town of /hei^jf'in tl^e:l^d county, nfed for all the liege fub- io ismti * 
jefl:$ of our faid lord the now king and his predeceffors by them- 
felvea, and with their hotfea^ coSchea, carta,, and carriages, to go, 
return, pafs, ride, and travel Upon, and over, at their will and 
pleafure, freely and iafel]4/^th0U£ iny ohft|t:U^ 5 :ifi>n, hindrances, or 
impediment wbatfoever; and that the faid common public bridge 
on the 20th day ofin the:34ft year of the reign of our 
fovereign lord George the Third, king of Gfidt Bn/ah^ and fo, 
forth, and cbntfnUaEy afterwards Until the day of !tKe taking of 
this inquifitlon, was, and yet is broken, ruinous, and in decay, 
for want of due reparation and arhendUieUt of the fame j and 'the 
faid common public bridge, during all the time laff mentioned, 
was, and yet is over^artm.^ and the bmlemehts cf the fa mi 
bridge were not, nor yet are of ^ height to guard 4 ft d 

prefervethe faid fubjeds of our faid lord the king, paffing, riding, 
and iravetring upon and over; rhe^ faid bridge ffbro going and fall¬ 
ing over the faid Inlo the faid' fiyef by reafort 

whereof the faid fiiqge fubjciats of bur (aid lord rhe king, neiSeflarily 
going, returning, paflibg, ndingi and travelling upon and 
the faid common public bridge, by themfelves and with their 
horfes, coaches, carts, and carriages^ during all the time laft meft- 
tioned, coUld not, nor yet can go, return, pafs, fide, and travel 
upon and over the faid common,public bridge fo freely and fafcly 
as they ought to do; but Were, and yet are greatly obftruded. 

Hopped, and hindered, in the going, returning, paffiag, riding, 
and travelling upon and over the famb cornrnbh public bridge, ahd 
during aU the time’aforeraid were, and yet are in great peril, ha¬ 
zard, and dtngey of /going, ridin|i. a^ falling Over the laid b^p 
tlcmedts of the faidiCbinmon^pu^ the faid rivet 

and of being thcffTu$>qated, ,drpwfled4-^^^ killed' ^me, ■ 

and of loHng':'and...fpoiUng, their,goody .,fbd warc^, to. the-gry^. da- 
'mage .and, cq#papb.'«nifabcf,. 

lord the king, upbrna^i^ ®^^ faid common puldio hrid^ . 

returning* paidng,' ndfei*of the;' '■ 

■' , , ' ', 0 ' : ■' '.'iiletutes 
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1803. iiamtcs in that cj,fc made and providedi and agamft the peace of 
liheTThTbi- ^'*^d loicl the king;, his crown and dignity, and that the inba- 
t «u'iMyo*f' hitams of the coomy ol of right ought to repair and 

t a-nend the fald common public bridge, fp aUt ftforefuid being broken, 

Z, ruinous, ovtr tufrroWf and in decay, and the battleinehts thereof 

nut being of a fuJSctent height^ and to make the fame iafe and 
icqm e for the faid (ubjeds whenever and as often as it becomes 
iicctiTary. 

Which faid indi^lnient our iaid lord the king afterward^ for 
certain rcau ns, canted to be brought befoie him* to be deter- 
mtned atcoujing to the law and cuftom of and two of 

the inhihi^anti* of the fa.d county having appeared and phadtd 
thcjcto the general iflue, and put themftJves upon tiie ccuniiv, and 
the Ling's coroner and attorney having done the like, 41 d idue 
being joined, the faid indj£)tmeut came on fo be tiieU at the aflizes 
held at the city of Carhjle on the tctuli day of ylttguji 
before Thamp/on B., by a jury of the county ol Cumberiand^ 
when the X^Uintifis in error were found guilty of the picnnlcs 
charged upon tiienci by the faid inditament, in manner and form, 
as by the laid indiilment was aiieged. Whereupon in 7 ‘rinity 
lerm 179 5 (<5). the Court gave judgment, and adjudged that the 
Fhiutifit. in ctror for the trcfpadcs. Contempts, and nuilmces 
\v bereof they were indiQed ind convicted as aforef|tid, fhould pay 
a fine of three hundred and fifty pounds, and that the faid fine 
ihvtuld be levied and {Mtd into the hands of the treafurer of the 
ifidtountv, to be applied purfuant to the diieaion of the ftatutc 
in fuch calc made and provided* 

On this judgment the plaintiffs brought a writ of error, and 
afligued the following errors; iff, That by the record aforelaid it 
appeared that the laid inhabitants of the faid county of Cumberland 
were inUiaed and conviacd, not only for that the faid common 
public bridge in jtbe faid mdii 3 ;ment mentionedj, was broken, 
ruinous, and in ducay, for want of due reparation and amendment 
of the lame, but alfo for that the faid common public bridge was 
over nariow, and the battiedaenta of the fame bridge were not of 
a lufFicient height |to guard and prtsferve the fubj6<ff:s of oijr faid 
lord the king, pad&ng, riding, and travelling upon and over the 
faid Inidge, from going and falling over the faid battlements into 

{«) See d|* cefe repArtSd, $ ?“. S! 19). 
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the laid river l^lkn^ although no obHgation >was» or is laid or 
charged upon the fait) inhabitants of the faid county of 
in or by the faid inditament, nor are they by law k)und to widen 
the faid bridge, or to raife or heighten the baftlementa thereof, 
ad, That by the record a&refaid it appears that our faid lord the 
king, for certain reafons, caufed the faid indi^ment to be brought 
before him to be determined, and. that the fame was accordingly 
determined in and by the faid court of our faid lord the king, 
before the king himfelf, although by law, and according to the 
form of 'the Ratute (a) in fuch cafe made and provided, the faid 
mdiSment ought not to have been removed out of the faid county 
of Cumberland into the faid court of our laid lord the king, before 
the king himfelf, but ought to have been determined in the faid 
county of Cumberlandy and not elfewhere. 3d, For that the judg¬ 
ment aforefaid, in form aforefaid given, appears to have been 
given for our faid lord the king againft the faid inhabitants of the 
faid county of Cumberland', whereas by the law of the land the 
faid judgment ought to have been given for the faid inhabitants of 
the faid county of Cumberlandy and tliey ought to have been ac¬ 
quitted of the premiles in the faid indidfment mentioned. 

The king’s coroner and attorney thereupon rejoined that there 
was no error in the faid indi£lment and record, which the plain¬ 
tiffs Infixed that there was, and humbly hoped that the judgment 
of the Court of King’s ^eneb would be reverfed for the following 
aroongft othe^ reafons 

ift, Becaufe the judgment given for fo large a fine as three 
hundred and fifty pounds was given, not for the purpofe of being 
laid put in or towards repairing the bridge according to its ancient 
immemorial limits, form, and coaftru£lion, for that would not 
have required more than five pounds, but for the purpofe of en¬ 
tirely pulling down the old bridge and making a new one wider 
than the prefent one, upon a fuppofition that the prefent bridge 
was too narrow for the public convenience, and upon this prin¬ 
ciple, that perfons bound to the.repair of public bridges arc by 

(a) I »?• »WcH ,pro*idei i where; en^ »h»t »o prefcntment or Indin- 

-•« that eU matter* coneeraing the repairing meat for act repairing fach bridge*, ortbe 
and mending of »be bridge* and highway* highways « the end of fueh bridge*, fhall 
hereinbefore meitiioofd, fliall be determined be removed by etnhrari out of the faid 
in the county where they lie and not eUe- eotiaty into any other court.*' 

4Y law 
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law bound to inake new bridgjeB larger and wider than the jcAd 
ones, if the convenience of the public fhould call for it. This 
principle is new, and, it is fubmittcd, is not warranted by 
law; the legal obligation is only to repair and amend the exifking 
bridge from time to time as occafion may require, not to enlarge 
cr widen it from time to time as the public convenience may 
require. Such ap extenfion of the obligation would be extremely 
burthenfome and oppreffive upon perfons bouiMj to the repairs 
of bridges, and particularly to individuals who may be bound 
by rcafon of the tenure of lands to repair public bridges', and the 
law mull operate equally upon them as inhabitants of a county or 
diftri( 3 :. The law having furnilhed no means by which per- 
fons bound to the repair of bridges are enabled to acquire land 
to widen fuch bridges upon, and the ads of the legiflaturc in 
many inftances, for rebuilding bridges upon more commodious 
couftrudions for the public, and in canfideratiort thereof au- 
thorifing tolls to- be taken, are ftrong proofs to (hew that the 
obligation impoled by law in this cafe does not go to the extent 
upon which the Court of King’s Bench have proceeded in giving 
the faid judgment. 

2d‘, The ftatute i Ann. JlaU I. c. 18. / 1 5, cxprefsly enads, that 
all matters concerning tbe repairing and amrading of bridges and 
highways flaall be determined ia the court v?bcre they lie and not 
elfewherc, and that no iwefentment or itididment for n<« repair¬ 
ing bridges, or highways at the ends of bridges, fliali be removed 
hy certiorari out the faid county into any other court. The 
jM-ohibition of removal is general and without any diftindion, 
whether the certiorari is fued out at the inftance of the prolecutor or 
the defendants} and therefore the removal of the prefent indidment 
is contrary to tbe ftatute, let it be fued out at whofe inftance it 
might; but it does nOt even appear by the record at whofe inftance 
it was fued out. There was no purpofc of public utility to be 
anfvvert'd by the removal, bccaitfe it was fcot down to be tried 
in the county of Cumberlandf a/id appears by the record to have 
been tried by a jury of that county. If that was wrong, it is 
another ground of Cf-ror appearing on the record, though not fpe- 
dully afligned. . i . ,r 

T.ErJihie. 

C, Wood* 



IN THB FORTY-THIRD YFAR OF O^RGE III. 

The king’s coroaer and attorney fcoped that the #ouW 

be affirnaed for the following araongft other reafoCifV 

ift, The obligation upon the inhabitants of a ecmnty to repatf- 
public bridges is an obligatidn of common right founded on public 
neceflitjr and convemcnco. it beflential to the perfortiiance of it 
that there fliould be no obftru6:ion to the paffage of the kingb 
fubje^ts, where the right of paflage es^nds to carriages; the 
bridges muft neCeffarily he fuffident for fuch carriages as the pub¬ 
lic have a right to travel with, and are in common ufe; and it 
would be'againft principles of public policy, and be a reftnint to 
commerce and agriculture, if the tife of improved modes of con¬ 
veying goods and merchandize coukl not be adopted upon the 
public high roads of the kingdom. It is alfd e 0 *cniial to the per¬ 
formance of the obligation that the king’s fubjeifla may pafs with 
fafecy as well to their perfons as their goods, and the danger in 
thefe refpeds to thofe who have occation to ufe the right oi 
paffage is the common averment in ail indictments of highways 
and bridges. The obligation to repair is not confined In ail cafes 
•to the jwedfe limits of the exifting bridge. The public exigency, 
and the free and fecure paffage is at all events to be provided, 
for, and if the water ©hanges its eburfe the bridge muft be accom¬ 
modated to that change, 

2d, The objeiftion to the removal bf the record by cerUor^ari reft* 
folely on the generaHty:#e«preffon in a claufe in. the flat. i Attn, 
fiat, 1. f. i8. but in very many inftances the crown b not 
bound by general words m an aff of parliattient, and cfpecially 
vrhere no particular intent appears that it fhould be fo bound. 1ft 
would be againft the plain intent of the ftatute fo to conftrue the 
language of this claufe, the manlfeft objeri: of which is to prevent 
defendants from obftruifting juftice by unneceffary delay and ex¬ 
pence, and not to reilrain the diferetion of the mode of profecu- 
tion. In the particular inftance of ftatutes taking away the right 
of removing Indifimcnts by eertwrari it is laid down as a general 
rule* that the crown is not bound^by general words; and the fta¬ 
tute upon which the- prefent queftlon depends has been fo conftrued 
by the unifor^n; courfe of pradteb, copmenciiig almoft immeduitely 
after the paffing of the ad, and continued to the prefoat time^ as 
appears by a great number of preefedents referred to in the report 
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of a decifioh of the Court of K»ng’« Bench upon this point in this 
profecution. There ia no judicial precedent to the contrary. 

Edward Law. 

A. Chambre, 

On this day Erjkhte and Wood Vi'ere heard at the bar of the 
Houfe for the Plaintiffs in error («). 

'I'Jie Lord Chancellor (/») then put two queftions to the Judges; 

Whether upon this record the Houfe could enter into the 
genera! queftion whether the county was bound to widen bridges 
according as the public exigency or change of circumflan'ces might 
require; or whether after a general verdi£l it niuft not be pre¬ 
fumed that the over-narrownefs mentioned in the indictment arofe 
from the bridge by fome caufe or other having been contracted 
from its ancient width ? And his LordQiip obferved, that if the 
Judges (llould think fo, it would be unneceflary to hear any fur¬ 
ther argument as to the general queftion which would remain un¬ 
decided, and as to which, he added, he entertained confidcrable 
doubts. 2d, Whether the certiorari was taken away by the gene¬ 
ral words of the ftatute ? And his Lordihip intimated his own 
opinion that it was the prerogative of the king to iflue his certio» 
rari; and that the general words of the ftatute had not taken 
away the certiorari at the inftance of the crown, but only that 
which iffued at the inftance of the party. 

Macdonald Ch. B. delivered the opinion of the Judges pre- 
lenr (r), firft that upon this record the general queftion was ex¬ 
cluded, fince it muft be prefumed after verdict that the over-nar- 
riownefs of the bridge had been occafioned either from fome addi¬ 
tion having been made to the inftde of the battlements or from 
fome other caufe, by which the ancient width of the bridge had 
been contracted ; and fecondly, that the certiorari was not taken 
away by ihe general words of the ftatute. 

Accordingly the judgment of the Court of King a Bench was 
affirmed. 


(tf ) -Garratv and Helrajd were to have or- (r) thtiam B., h’tali J., B-, 

gwAttaatra. ' SiaeAt 1.^ tit>A Gfttbmm TA. 
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J tfDOMtNT bjf aflion tif debt 

on Ample con^af^, the ftlainti^toi^ a|«3 lei^ied 

not pnlj for the delrt ahd coiis, alfo':jfof ;ihe 

exccutiod. ■ ,• 

' ^ 1 • 1 '' '*. • ' 1 ' 

Cbrir// Seqe. having otstained rule calling on the PlaiotilF :to 
fliew catiTe why tlie coils of ttte tsxecutfo^ footlld 'not be tcftored 
to the Defendant, 

MarJhaU Serjt. focwed caufe, and contended that as tbe De¬ 
fendant had cooifeOed the Whole fum mentioned in the ddeiaration, 
by furring ju^gmept to go defoult, the Plaintiff was entitled 
to levy not only for the debt and cofta,6f the adion, but alfo for 
the cofts of the execution, provided the whole amount did not ex¬ 
ceed the fum Bated in the declaration and confeffed upon record. 
He urged that in debt on bond with a penalty the cofts of the 
execution are always talceh, and that the debt on record in the 
prefent cafe might be coniidered in the fame light as the penalty 
of the bond, the larger fum in both cafes Banding as a fecurity for 
all that is hon& Jide due. 

‘ But The Courts after referring to the hiSeeirs, Were clearly of 
opinion that in debt on Ample edhtraiflt the Plaintiff was Pot eh* 
titled to die cofts of the cxccuiidh. V ' 

Rule abfoliite. 


PniLtlPS Demandant Jo3fis and OrheTs Deforciants. 


e 


J^iLLiAMS Serjt. mo;tred..to afhtmd the wi;it of 0ntr;y |ii a Ane by 
infertiug the word “tithes.” To warrant this amendment 
he produced the deeds to. lead the tffes,. were a ie^ and 
relcafe, in the former of which jthc wpnd ** tithtjs” waa ,i3^ppo|ed, 
hut in the latter, after thedeferiptio^pf*,die lapds were iheie.,^^^ 
only, ** and alfo'.ali^dufes, w.ayi|j,.;|siV‘.yhereditaments 
tcnanccs whatfoever, .I^lph^tg 

or in any way if|>ertM*dng/!': .Jarred,ito lh«,\caPe^ td, 

! wc»4 *• »iihe»," tbou|b «llil up' 

gjP|»MteaftMa:i wbatfower, s)^ 

■i ' S ■' ./ y.'''ltfeve. 
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r. Retve^ tmte^ -roU a. p* 578* where a iimilar afloeodmcftt wifts 1803. 
albwed tipcm the ground of the word ** hereditaments” being «fed 
in the deed to lead the ufee. 

But the Court oWemd that the releafe did not c 6 mtf all the 0 »e*»** 
hcredfuiments deferihed In tlwjleafe, but only the hcredltatnenta 
belonging to the in«0iiegci(t add lands before deferibed in the releafe 
itfelf, and that tithes were not hereditatteents belonging to lan^ 
but were a feparate fuhjedi of tenure, and tnuft be bdd by a dit* 
ferent title. 

ff'iUumi took nothing hy his motion. 


CtAEK and Others, Executors of Moi.es, v. I>evj.in. sd. 


e-r-'nis was an a£Bon upon a promiiTory, note and two bills of 
exchange made and drawn by the Defendant in favour of 
Mo&s the Piaintifl&’ teftator. 

The caufc was tried before Lord Alvanltj Ch. J. at the GuildbaU 
Sittings after laE Mkbadmai Term, when it was tnlifted for the 
Defendant,that parrot theFlairitifis*demand, to the amount of 40 /. 
had been difeharged by a hili of exchange for that fum given by 
the Defendant to Moles, The fads lefpeding this Ia(l»mentioned 
bill were as follows; it was drawn by the Defendant upon one 
Atkinfon^ payable to the Defendant’s own order, and accepted 
by Atklnfon^ payable at the Defendant’s boufe; the Defendant 
indorfed it to Mdes and put it into bis bands; Moles indorfed 
it to one Newcomb, When the bill became due it was pieiented at 
the Defendant’s houfe for payment, which was refufed j on the 
next day Newcomb gave notice to the Defendant of the non-pay* 
ment, who thereupon deiirect him to take out a writ againft Atkin* 


If the bolder 
of a bill of 
exchange, of 
arhieh ptif. 
inatit ha* 
been refufed, 
inform (he 
drawer of hbi 
intcntiiHk (o 
take fecuntf 
from the «r- 
Oeptor, and 
the drawer 
nnfwrr, that 
he maji' do ae 
he likea, for 
thatikr(thd 
drawer) i* 
difeharged 
for want of 
aottce, and it 
appear that 
due Dotfce 
had been 

f iren; the 
older may 
fue the draw* 
er not with* 


yen, faying, that if would deliver the writ to him he 

would get AiHnfon arrelled. Atkinfon having been acoordtngly 
arrefted, and having lain feme time in gaol, ofered Newemb to fortbooraw* 
give him a warrant of attorney fnr the amount, payable by IniUl- cSrcdinfiao. 
ments. Upon this Newcomb told the Defendant that it was in S«Se!«d*a» 
vain to keep Atkittfin any longer In and that he feould take 
the WMtant of attorney j to which the Defeodant anrwered^ ** you foenritjf be* 
may do as you like, for I haVe had no 'notice Of the non-paymem:” 

Newcomb replied, “ bow can you % fo when yoju arieEed Atkin* 

^J^n ymirfthT* Kmcomb having ncenrdingly taken the warrant of 

attornev 
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attorney and let Jtktnjhn out* of gaol, it was oQQC|eoj2^ that he 
!ia<I thereby direhargod M>/w the peeviouia indorifer a^ the 

drawer, and confequedtly the indorfcd by tSeifcadant to 
Moht^ which he had' indorfod over fbr value, muft W deeojed a 
payment to the amount of 40 4 4 W«j$d was taken for^ the 
Plaintifis, i*ubje£lj to the opinion of the Ootift* Whether, under the 
circuniftances of the cafe, the bill for 40/ was th be confidcrcd as 
part payment cd* the debt declaf-ed upon f 
Accordingly a rule having been obtained in the qouife of 
daft term for reducing the verdidk, 

Sbifherd and Serjts. now ftifewed canfe. The qucfttou is, 

^ JU. 

Whetlier the indorfees could have maintained an a£lion againft the 
Defendant upon the 'hill for 40/* ? for if they y^erp entitled to 
maintain fuch adlion the Dcfcndanr had no right to confuJer it as 
part payment of the IHairttiffs* denund. It may be admitted that 
giving time‘to the acceptor will, generally fpcaking, difeharge the 
drawer; but it does not do fO in all cafe*, ff the holder, after 
having given time to the aeecptbf, ftic the drawer, the latter will 
be entitled to fUe the acceptor, notwlthftanding the agreement with 
the holder; it would iherefbre be a breach of faith in the holder to 
fue the drawer after fuch an agreetbent. Inis was the ground 
upon which the cafe of EngUJh v. JDer/ey, ante^ vd. 2. p. 61. pro*- 
ceoded. But if the drawer having notice Of the holdei’s intention 
to give lime to the acceptor, confent to 'his fo doing, he will ftiH 
remain liable, fmee it will not be competent to him to fue the ac¬ 
ceptor within the time given to him, In thiS cafe tl»e converfarion 
between Newemk and the Defendant amounted to a coufent ou 
the part of the tarter, that the former mould take a warrant of 
attorney from the acceptor payable by iftftalmentst for when 
JNcwcomi mentioned his intention of fo doing hfi did not objeQ, 
but told him that he might do as he liked, and though he added 
that he was difeharged by Want of notice, that wa* not true, fiucc 
full notice had been given to him. 

Cockell and BayU^ Serjts, in fiipport of the rdle. The general 
principle of law is, |hat if the bolder give time to the acceptor 
without the confent of the intermedie^e they are thereby 

difeharged. This was dearly laid ddwn in HtndM v. Bromit 
i It. R, 167. and Vt^ivya v, St* ante, voj. u p. 65a, and 

the cafe of EngUJb v. Barley proceeded on the fame ground* . Jn 

6 ' , this 
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ttris caifc how^iiSr R faid tb^t; the drawer aKTented to the eotidu^k . 1S03. 

^ of the holder ift giving time to the wceptor, but that is sot the cTaTT^ 

'fiirimport ofOdhtferfation between the drawer and the holder. 2****** 
the lUk^X Newcomb might do as he liked, it Devtin. 

Was faying that he m;U]^ (;^;iat and though die added that 

he was dHcharg^d for a Tctfou Which .was not true, that can gaake 
no difierence, for he’was oot bound to dirdofe the grounds of bis 
defence; he gave no confent, but left Mewcomh to take his own 
courfe-as he might be advUed. Newcomb having thought proper 
to give time to the acceptoti the Defendant has a right to take 
advantage of that circumftance* 

Lord Alvanley Ch. J, It appears to rne that a fufScient de¬ 
fence "has not been ellabllthed wuh refpc6: to this 40 /..and that the • 

conduct of the Defendant amounted to a tacit content that New‘ 
comb (hould give time to the acceptor. If the holder of a bill, 
without the knowledge of the crther parties, give time to the ac¬ 
ceptor, he cannot afterwards caii on the other parties without an 
injury to the perfon to whom he has given time. In fuch cafe, 
therefore, thofe parties will be difeharged. But a man is not 
bound to feefc bis remedy agauiA^ tbc acceptor; if he lign judgment 
againft him he will not be bound to profecutc that judgment; but 
be muR take care that be doe| not give ^e acceptor a defence 
againft the drawer. In this cafe the. Defendant had complete 
knowledge of the noik-payment of the bill, and of the holder’s 
intention to take a w^arrant of attorney payable by inftalments ; 
yet upon this latter circumftance being mentioned to him, he does 
not fay if you give time to the acceptor I will have nothing more 
to do with it, but he fufters him to go away without making any 
objedton* Such cotiduft amounts to a tacit confent to the in¬ 
tended agreement between the holder and the acceptor. 

Rooice J. (e). I am of the fame opinion. I agree to the ge¬ 
neral principle, that if the holder does any thing by which the 
drawer is injured,^ he ought not to be allowed to fue the drawer. 

But in this cafe the holder informed the drawer of his intention to 
take a warrant of attorney from the acceptor, which I think was 
equivalent to afking if the drawer had any objedion to his fo 
doing. In fa£i; the drawer made no objedioti, but told the holder 
he might do as he pleafed, faying that be was difeharged for want 

(•) was abicttt. *» 

V0L.UI. S\ of 
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CASES IN EASTER 

of notice. This cafe Hands entirely , 4^00 its own circiiihHanfees, 
and turns upon the conftrtiAiou which ought to be put vpon the - 
converfation between thefe two perfons. I think it amounted to ' 
an affenton the part of the drawer, that the holder 0touid take tibt 
warrant of attorney from th^ acceptor. . , ■ 

Chambre“J. The acceptpjr of a,hill 48 |o be-^nfidered as the j 
principal debtor, and the other parties as furetks only j the holder 
therefore, who is the creditor, opght pot fo to rtegdriate with the 
acceptor as to prejudice the remaining parties to the bill. On this 
ground the cafe of Engtl/b v. Darky proceeded. If a creditor give 
time to the principal debtor, the collaterai fecuritles are difeharged 
both in law and equity. Butin this cafe the Defendant having 
alfeutcd to the payment by iuftalmeatfi, ; cannot nov«r compfain of 

being prejudiced by the conduct of ti^e holder. , 

Rule difqhargcd. 


Balcii V, Phelps. 

jpRAED Serjt. . moved' that a fine might pafs notwichftand- 
ing an objedion arifing out of the following circum- 
fiianccs: h dedinita potejlatem had been dineto commiflioners 
to take the acknowledgment of'nine pefforis. The commiffioncrs 
took the acknowledgments of fix out of the « 5 nfe perfons on one 
piece of parchment, and of the remainirtg three upon another 
piece of parchment; which mode of taking the acknowledgments 
w'as objedled to by the omcers. In fupport of his applicsticm he 
cited an anftnymous cafe Cm. Eltx. 576. and allb produced an 
affidavit of all the parties, .ftating that they wiflied the liJie to 
pals. 

Lord Alvanley Ch. J.; The objcdlion is tb-at there is no 
agreement by the parties to levy a fine Jointly. Each party when 
he figns the acknowledgment reads the iafirumenf, and agree* to 
keep his covenant together with Ifich perfons as acknowledge by 
means of the fame inttrutnent. Each of the part a s thcix fore to 
the acknowledgment ^of the three, acknowledged that he was ready; 
to keep his covenant,.together with two others, but not together 
with eight others. With refpeiil to the cafe in Cro. where 
the dedimus was to take the acknowledgment of four, and three 
only acknowledged, I am not fupii that if three pcrioiis, mean to 

6 join 
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ri^His veas an a£lion on the cafeii The declaration ftated that 
the i^laintiftsi were linen-drapers; and that one' f^o. Bruntll 
was delirouB of purchafing goods of them to the amoiint of 28/, 
4/. but they were, unwilling to truft him with the faid goods 
without being fadsfied of fiis chara< 3 ter and ability to pay for the 
fame; and thereupon by one yantes Abrahams their fervant they 
applied to the Defendant, with Avhbtn the faid ST, B, had before 
then dealt in the way, qf his the Defendant^ bufinefs of a linen- 
draper, for the cbaradler of the. foid jB. and his ability to pay 
for the filld goods .j neyerthqlefs the t^fendant well knowing the 
premifes, but fraudidently intendmg .to deceive and injure the 
Plaintiffs jn their aforefaidjrf^e and' bufiHefs, and tpinduM them 
to give credit to the fiiid for the fa|d goods falfely, fraudu¬ 
lently, and deceitfully repreftmted, affcrted, and affirmed to the 
faid y. A. fo being the fervant of the Plaintiffs as aforefaid, of and 
concerntug the faid T, Ii, that he the faid Defendant believed hini 
the faid T. B. to be an honeft man; that ife the faid Ti B, owed 
him the faid DefendanrinorteV^ and that the faid Defendant was 
willing to truft hina the faid T, JS. more j by raearw whereof, the 
Plaintiffs not knowing tlie contrary, but believing the fame to he 
true, fold goods upon credit to tlif ,faid T, B. to the amount of 
a8/. 4^. 9^/.} that the Defendant^at the time,of making I'uch , 
reprafentation did not believe the faid T. B. to he an honeft man, 
and that in truth and in faft: the faid.-T, jy. was then an upcertifi- 
cated bankrupt, and in bad and iafolvept circumftanccs, as the, faid 
Defendant well knew, and that the Del^ndant was not wiUijng to 
truft the faid T. B, more than the fum which the faid T. J?,,thcn 
owyd bimj but on the contrary thaeof had before then rdufed to 
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trtiil him ^T, any linger, and that r.he fatd <1101 of afi/, 

4.r. gd. due and unpaid, and the Plaintiffs^y mcam of 

Sind AM-tktr preiniiea were likely to lofe the fame. Pica, not guilty. 

At the trial before Lord Ahanley Ch. J. at the Gutldbflli Sittings 
after lafl: Hilary Term, it appeat'ed that 7 *. Brmell having had gopds 
of the PlaimiSt at thrfra diFererit titnes td^the amount of a 87 ., ap¬ 
plied to theqi for more to the amount of 28 L 4^. who refufed 
to trufl; him futtlicr \vithout an inquiry into his charadlcr and cir- 
oumftanoes, and accordingly fent ^. MraBamSy their fervant, to make 
inquiries of the Defendant, with whom Brirndl had before* dealt j that 
ylhrabams having ftated to the Defendant the above fa^ts and the 
oaufe of his coming, the Defendant made the reprefentation al¬ 
leged in the declaration, upon: which the PlaintiFs gave Brunell 
nedit for the goods; that fhortly after this the Defendant inquired 
of yibrahams if the Plaintiffs had trufled Brunell^ to which ribra • 
havjs anfwercd, “ after what you faid wc could do no otherwifej” 
ijjwn wliieh the Defendant replied, “ I did not think you was fuch 
a cake j” that Brunell^ previous to the reprefentation, had dealt 
with the Defendant for goods upon fale or return, and owed him 
money, and that the Defendant had in the laft inftance of an ap¬ 
plication for more goods reftifed to let him have any others than 
thofe already feleifted for him, amounting to about 10 4 becaufe 
Bruneii had not complied with a requeft Of the Defendant to per¬ 
mit him to infpedJ: his books and look into the Hate of his affairs; 
which requeft had been made in confequence of a report of writs 
being out againft him; that the Defendant knew that Brunell had 
been a bankrupt,, that he had not obtained hia certificate, and that 
he was infolvcnt. The jury fdtind a verdiCl for the Plaintiffs. 

A rule rtiji for fetting afide this verdiQ having been obtained 
on a former day, ' 

Shepherd Serjt. now fliewcd caufe. The qiieftion for the decifion 
of the jury was, Whether at the tlnnic when the reprefentation was 
made the Defendant fairly difclofed the circumfiances within his 
knowledge? It has been detcriiftncd, both in x. Freeman^ 

3 F. R. 51. and Eyrtf v. Hnmfotd^ I Eajl. 318., that it is not'^ne- 
ceffary to maintain ^an adion df this fort that the Defendant ftiould 
liavc any intcreft ih deceiving the Plaintiff. If the truth be mif- 
reprefented, br any material fata be fupprefled whereby the Plain¬ 
tiff is injured, thi» a^lion U maihtainable, though the miircpre- 
' J , fentation 
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'/liiitMioh ^ aiBgoaWe to fraudulent views of 1B03. 

vinter^ft in the I>bfe«iidao^ In the |>refeiit cafe the Defendant not 
'Oniy ibted that ewed him nioney, but that he was willing •®'* Anodier 

to fruft biro with roore, irom which the PlaintilT touft have been 
.1n<ke«d tohdieve that the Deicndant confidered him as a foivent 
roan, whereas'fie‘’knew.at the time that a commiffion of bankruptcy 
had been tah^n out aganift hioiy and that he was iniblyenty and 
moreover he had refufed to truft him with goods beyond tbe 
amount of Jo/. Indeed tbe iubfequent expreffion of the Defend¬ 
ant, that he did not think the Plaintiff’s fervant had been fach a 
■cake, afforded ftrphg evidence of fraud. 

^eji Serjt. in fiipport of the yufe. The cafes of Pajley v. F/re- 
mm and Eyre v. decide nothing more than that if a man 

deliberately ftatc what he knows to be falfe he is liable to an aaion, 
hut they have not decided that if he dtredly ftate what is true, and 
omit to communicate fomething more within hh knowledge, he 
is OB that account refponfible. The expreffjon of the Defendant, 
tlvat he did not think the PJaimiff’s Servant had been fuch a cake, 
dearly IJiews liis confeioufnefs that he had not given fuch a eba- 
ra&er to Brumli as fhould have induced the Plaintiffs to truft him. 

Saying that he was an honeft man amounted to no reprefeBtalion 
that he was a refponftble man, and the aJieition that he had 
trufted him and would truft him more, was true in part, inafmuch 
as he had trufted him, and was not negatived as to the remaining 
part by proof of his having refufed to truft him after that period. 

It appears that previous to the inquiry being made of the Defend¬ 
ant, the Plaintiff had dealt with BrmeU^ and the objedt of inquiry 
feems to have been to obtain a guaranty from the Defendant, by 
inducing him to make fome reprefentation oi Brumli which fliould 
render the Defendant liable to anadion. Such an attempt, if fantaion- 
ed by the Court, will completely defeat the provifions of the ftatutc 
of frauds. The cafe of Haycrufi Creafy^ 2 Eafi, p2. was much 
ftronger than this, ior the D<ffendant there pofitively afferted that 
F. F. kobin/ott was a perfon who might be ttufted with fa%y j yet 
■the m^’arity of the Judges in the Court of King’s Send*iheld tliat 
as the afferiion, though falfe, was .ttnulc without fraud, the De¬ 
fendant was not liable to an adloh.i, V. 

Lord Ai.VAKt.By Ch.,J. , I Mye great doubts Hits can 

be deemed a vefdia agaihft evidc^e, though perhaps 1 ihotftd not 

VbL.m. 5B hav;^ 
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1 803. liave concurred in finding fuch a irerdiS: myfelf; for it cannot be 
that there was not evidence to be left to a jury of fraud in the 
and Another Defendant. On this fpecies of a^ton my mind is made up. 

I t' After the determinations which have taken place, I am bound to 
hold that fuch an atftion lies, though I much'Tviflt that the legifla- 
ture would interfere in reftraioing thefe anions, unlefs the repre- 
iVntation on which they arc made be given in writing. 'The 
Judges have determined that if a man fraudulently and with in¬ 
tention to deceive make a reprefentadon by W'hich he caufeg credit 
to be given to another, an a< 3 ;ion arifes ex dcIiSo, Lord Kenyon 
indeed went further; he did not think the proof of fraud necef- 
farv, but was of opinion that if a man made an alfertion without 
fufheient ground, whereby another, was injured, he rendered 
himfelf liable to an adlion. If a man lay, “ Jf you mift A. I will 
p\y you he is not liable upon the credit which he has obtained 
tor A.\ yet if he fay that is a good nian,hc is held liable for the 
credit which by that affeition he obtains for A. In fuch cafe, how¬ 
ever, if wc are bound to hold him liable, we ought to require 
fatisfadlcry cvi<icucc that the charaQer was given with an intention 
to deceive, lu flaring my opinion to,the jury o!i the evidence in 
this cafe, I told them that unlefs they believed that the party knew 
the reprefentadon to be falfc at the time when he made if, and in¬ 
tended thereby to obtain credit for Brnncll^ they ought not to find 
a verdi6: for the Plaintiff; and I pointed out to them the circum- 
ftanccs from which it appeared probable that the inquiry made by 
the Plaintiffs was intended as a trap. Certainly the Defendant has 
no reafdti to complain of my direction, and though I doubt whe¬ 
ther the jury have drawn a right conclufion, yet I think it cannot 
be called a verdi£l againft evidence. We Ihould therefore invade 
the province of a jury too much if we were to grant a new trial in 
this cafe without payment of cofts j but as there are circumflances 
of fufpicion in the cafe, 1 think on payment of cofts there ought to 
be a further inepnry. 

Heath J. I thirjk tliat my Ltird laid down the law corredly 
to the jury. , The evidence of fraud turned on the fingle exprcflion 
of the Defendant, that he did not think the Plaintiff’s fervant had 
been fuch a cake; the effedt of which was to be decided upon by 
them. If he nicant to fay that he did not think the Plaintiff’s 
fervant would have been fuch a dupe, it fliould feem as if he meant 
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to esiiit ift thc^^lajwity tnto h« had l«d his feUovY-tradefjShan* 
la faying that fee had; ttufted ^hi^n, ind would trufl: him agathif hts 
might poflihJy intend that deelaratioa to be accompanied with a 
referVation of hVs paying what be had already trufted him. Cer¬ 
tainly this is not an a^ton tO be favoured j but if a new trial is 
granted it muft he on payment of cofts, 

ROoke J. . The iippoitance of the qucftion involved in this 
hind of cafe makes it fit to'^be rcconfidered. It appears to ,me 
indeed that there is reafon to fufpe^ the Plainti:ff3 intended to 
prai^ife a trick on the Dcfenilant, and therefore I have no objec¬ 
tion to a new trial being granted on payment of colls. 

Chambre J. Cafes of this fort are within all the mlfchief 
intended to be prevented by the ftatutc of frauds; but i think that 
llatute does not extend to them. 1 much tvifh indeed that it did, 
not only on account of the eictenfive cpnfequences to thofe againft 
whom fuch adtiens are brought, but iri reipe£l of the evidence to 
be produced at the trial. It is very defirahle that reprefentations 
of charafter, by which parties are made liable, as well.as engage- 

4 

nicnts for the debts of third peffons, fhould be in, writing; but 
that is not the law; The a^liOn itfelf is modern in pra£lice, but’^ 
had there been no dcoifidn on the fnbje£l, I Ihould ftill think It 
founded on folid legal pi'xnciplcs. It Would be an abfurdity in law 
to hold that if a man draws,another ttitb a fn^re^ the party fiifiering 
(hould have no remedy by a<Slibm An aClion on the cafe for de¬ 
ceit is an adion well known to the law, and I cannot agree in the 
argument which has been ufed for the Dfefendant, that fuch ambits 
ought to be confined to reprefentations^which are iiterally filfe. 
Fraud may confift as well in the fupprefjSon of what is true, as in 
the reprefentatiort of what is falfe. If a man, profeffing to anfwer 
a queftion, fele£t thofe fads only which are likely to give a credit 
to the perfon of whom he fpeaks, and keep back the reft, he is a 
more artful knave than he who tells a dired falfehood. As to the 
cafe of Haycraji V, Creafy^ 1 agree with the majority of the Judges 
who decided the point of law. In that Cafe there was no fraud ? 
but fraud is the foundation of the adion. There the Defendant 
himfelf wasmtfled; eVery thing wittch fie ftated- he believed ; the 
ground of adion therbforc totally faiied^ Confidcring the circum- 
ftances which attended the prefeut cafe, I think it prefer that it 
Ihould be tried again, but it muft be upon payment of cofts. The" 

jtiry. 
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jury were net rnii"dircf|ed in pointfOf law* tbe left to tlieir 
confideraUcm was the and Lthink that thote wis evide^qe 
upon which fraud might/have IjMsen fotind, -Bid tlie defendant 
tell the whole truth upon thofe powts /which he could not but know 
to be material to the dhjed of th« atKjuiry? I do hot 

think that he did, even if every fa^ which he dated was Jirerallj 
ti uc* It is not pretended that tic was ignorant that the ol>je£l of 
the inquiry was to afcertaiu whetltcr BruntU was a perfon td he 
truAed, Profefling to give an anfwer to that inquiry, he,not only 
fays that he believes to he ah honeft man, but he adds by 

way of inducing the Plaiutiff to give credit to him, that he had 
trufted him, and would trpft him more. Was titat all that the 
Defendant knew to be material? He kneiw that BrttntU had been 
a bankrupt. He had agreed to give him credit, and Brunei had 
ordered goods, but in confequence of hearitig that wtrks were out 
agaittft BrumUyX\\t Dcfcntlant defircd to fee his books, which Bru-^ 
mli refufed ; upon which the Defendant limited his credit. Was 
not that a fa< 3 : to be communicated ? In a fubfequent converfation 
he fays tiriumphaiUly that he did not think the Plaintiff would have 
been fuch a cake. Thqfe ^rcumftanccs certainly afforded evidence 
of fraud. To determine upon ,that evidence was the peculiar pro¬ 
vince of the jury. 3 iiU however I, think tltat there was ground to 
fufpop: that the Plaintiff bimfelf had pra^i&d a trick upon the 
Defendant. And iii a cafe of this nature, i,f the Defendant thinks 
it worth his .while to pay the cofts, 1 thipk be ought to be allowed 
the opportu^hy taking the opinion of another jury. 

Rule ahfolptc pn payment of cods. 


Jtftfji 13th. 


VeUE vl tilKDiR. 


AOiot. or the HiS wa$ ap a^aipu foT WPfid$. The 51b count of the declara- 
ingoramw- tion ftatcd th«the.Pfaintiff honcft perf^ and as fuch 
h«Kgh*t> had cpnduiiied himfeif, and ncyer was fufpe^Ied of fraud, forgery, 
fadJrg'for’^ ot decclt} tltat h? tho, coorfc of hts bu^eis as a merchant, and 

half the cargp bcfpre tHo (peaHiig od publiftiing df the words, had received and 
lading of a had a Certain bin qflading of and Mating to divers goods imported 
: iutQ this kingdudii a ihip Cid|ed;d>e London, configued. to the 

dy,”wbere!.‘ /'r . ' 'i' 

iiy he wa» IpiSrra as fuch meithMtt Wd the ^adetitP ef femsl prions,, (wltheh^ sattSng 

ihhin} wasl^lt^Vt (neimkinehle, and fiat(htA» hrcaMfd tlie im|fd# of 

thcmltJves i'aifdW'*01 criflw. J 

V; B \ Plaintiff 
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pUintifF or bis afiigns, which faid bill of lading he had prodyced 
to the Defendant, and had required the delivery of the goods ; yet 
the Defendant well knowing the preraifeji, but intending to preja- 
dice him in hia charaaer, credit, and bufinefa, in a certain dif> 


m 
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courfe with divers perfpns concerning the Plaintiff, and the laid 
bill of lading fo produced by him as aforelaid, falfely, raalicioully, 
openly, and publicly, and in the prefence and hearing of tlie faid 
perfons faid, fpoke, and with a loud voice publilhed of and coii- 
cerning the Plaintiff in his faid bufincfs, and of and concerning the 
faid bill of lading, the falfe, fcandalous, malicious, and defamatory 
words following, that is to fay, “ He (meaning the Plaintiff) has 
bi'ought,a forged bill of lading for half the cargo (meanitrg the 
lading of the faid flilp) already.’* By reafon of the fpeaking and 
publilhing which faid words the Plaintiff was greatly injured in his 
charaQcr and irctllt, and in his faid bullnefs, inafmuch as divers 
perfon«, fubjeifls of this realm, and others, who were ufed and 
accuftomed to place truft and confidence in him, and to deal with 
hitn in his faid bufmefs, on occifion of the fpeaking and publilhing 
of the faid words had refrained from and refufed to deal with Itirn, 
and the Plaintiff by reafon thereof was ffufpeSted to be guilty ©f 
fratui, damno^ Gfr. The Defendant pleaded that before the fpeafc- 
ing of the faid words the Plaintiff obtained of him certain goods 
by the produQion of a forged bill of lading, by reafon whereof the 
Defendant fpoke the faid words, without this, that he fpoke* them 
before. The Plaintiff replied, de injurid fud proprid nbjque tali 
caufd- 

The caufe was tried before Lord ylhanley Ch. J. at the Guildball 
Sittings after lall Hilary Term, and a verdiil was found for the 
Plaintiff on the above 5th count. 

In this term Lens Serjt. obtained a rule niji for arrefting the 
judgment, on the ground that the words alleged to have been 
fpoken by the Defendant contained in themfeivcs no criminal 
charge againft the Plaintiff, inafmiich as they did not impute to; 
him any knowledge of the bill of lading having been forged, and 
that there was no allegation of an intentioh to infinuate fuch know¬ 


ledge in the count. 

Shepherd now Ihewed caufe, and contended that as the 
words were averred to have been falfely and maUcioufly fpoken, 
the declaration was fuiBcient to charge the defendant after verdiil j 
that no averment could be ncccffary of the bill of lading having* 
VoL. lU. 5 C been 
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1803. been forged, fince the words would not be lefs a<^ionaib]e if it had 

FtiiE not been forged; that wliere the words fpoken may or may not 

i.tKOKK. criminal condu€l to the Defendant, if they be averred to 

have l)€cn fpoken maticioufly, it rrruft be intended after verdi€l 
that they conveyed ah imputation of a criminal nature. 

Lord Alvanley Ch. J. The argument which has been urged 
for the Plaintiff goes this length, that any words of reproach may be 
made alienable by the introdudion bfthe word ** malicioufly” in 
the declaration ; I believe however that has been decided otherwife. 
The general rule is, that w'ords are only adticnable when accom- 
](ianied by fpecial damage, unlefs they imply fomething by which 
the party of whom they are fpoken would be fulje^ed to ^mnifh- 
ment either for a felony or a mildemeanor (a). But thefe words do 
not impute any tiling by which fuch a penalty would be incurred. 
Though the words be inalicioully Ipoken the party will not be en¬ 
titled to a re nedy unlefs he fullain i^ieciaI damage from them ; yet 
as no one ought to utter a talfehood, if any fpecial damage he oc- 
cafioned by fuch falfehood, the party who fpeaks them muft be 
anfwerable though he impute neither felony nor mifderaeanor. 
To bring a forged bill of lading might or might not be an innocent 
thing, and though the words are capable of being conftrued in a 
bad fenfe, yet this declaration contains no fufficient charge to fuf- 
tain the vcrdj6:. 

HbAth J. I am of the fame opinion. It has been clearly fet¬ 
tled that epifhct«» will not make that a crime which docs not other- 
wife appear to be fo. The charge in this caie may only amount to 
extreme negligence in the Plaintiff in bringing a forged bill of 
lading when he ought to have dilcovered the forgery, .mtl yet 
impure no crime as arifing from a knowledge of the forgery. 

Rookb j. The rule of law as to what words are adlionable 
and what not, is, that the words fpoken muft either fubjesft the 
party to an indidtment for a felony,or a mifdc neanor, or occafton 
feme fpecial damage The prefeut cafe does not fall within 
that rule. 

(a) £xcrptioi>|. to thii general rule are, Z>. lb. to D* 29. 
words which fuhjefl a Otan (bjsaoiihineiitin 0 ) On^ the fobjeA of fpecial damage, the 
• .pariicular place bj^culiom.' or which tend mode of alleging it, and the conCecjuences 
CO bis dtflieriron. or which are' Ipoken of df fo doing fee 0 (j/bv. Strte, 1 243. 

hint in his offsce, profelTion, tradc> (if*, or i- and *. «. fay Mr. Serjt. Wmm/; 
Mhich impute to him an tnft^ous difoafe. and TtJd v. HuJIiagt, 2 Statud. 307. «. t. fay 
£ee in^nccs of the(e iewal kinds Csm. the fame learned author. 

tit, tm tin (Jajt Dr/amuua, 


Chamsre 
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Chambre J. The efface of themme fuppofed to be imputed ^803^ 
to ttie Plaintii^ is kntsvsrledge. If this declaration eould be ful-^ 
tained, we might expert fimilar aaiotis by letter-carriers, of whom 
it may frequently be faid that, they have brought forged bills to 
perfons to whom they deliver letters. 

■Rule abfdlute (a). 


(«) So it h^s tteen holSen, tli«t to Tay of 
another that he had Aied apoa forged bonds, 
or'that he had recotrered 400 A by forgery, 
is not aflionable: for the words do not iip- 


pote to the party of whom they are fpokeu 
any fcnowtedge of the forgery. 'Tnu'fittm v. 
Hubttt 1 Vtnt. 3. Hurt V, MelUr, ^ iMift 

138* 


Roe on'the Demife of George Walker v. Joseph Walker. Maj iStli. 


rr urs ejectment was brought to recover the poffeffion of fix acres 
of land, fix acres of meadow, and fix acres of pafture, with 
the appurtenances, at Homitiglow In the county of Stafford^ and 
^came on to be tried at the laft Unt affizes for that county, before 
JVlr Juftice Lawrence^ when it was agreed that a v^erdiCl Ihould be 
taken for the Plaintilf, fubjed to the opinion of this Cburt on the 
following cafe; 

William Walker^ grandfather of George Walker the lelTor of the 
Plaintiff, being feifed in fee of a houfe in whicli he dwelt;, and 
about feven acres of land, fituate at Horninghw aforefaid, in the 
faid county of Staffordy by his laft vttill, bearing date the i jth Jitfatr 
1762, executed in the prefence of three witneffes* devifed as fol¬ 
lows : Firft, I give, devife, and bequeath unto my wife Mary 
WalkcTy my houfe wherein I now dwell, with ray goods that are 
in and about the fame, with all my lands, goods and chattels 
wisatfoever and wherefoever they be, for and during her natural 
life, file paying all my debts and funeral charges. And if my 
aforefaid wife fiiould die before my fons Henry Walker and Rohert 
Walker come to the age of fifteen, then my mind and will is, that 
my houfe, lands, goods, and chattels, that is to fay, the rents 
arifing from the fame, fhall be employed to the bringing of them 
up until they come to the age of fifteen; then my mind ^nd wiU 
is, that my aforefaid houfe, goods, and chattels, fhall be equally 
divided amongft all iriy fons and daughters that fltall be lining at 
that time, fhite and fharc alike.” The faid Wiltmm Walker died 
the aiugifj tpz, feifed of tlie faid houfe and land, with* 

out 
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out having revoked his faid wiU, and leaving the faid Mary his 
widow, yobn Walker his eldcft fon and heir at law', and William^ 
Mary^ 'llhomas^ Henry^ yofeph (the Defendant), Samuel^ Hannah^ 
and Robert Walker^ his younger children him furviving. The faid 
Henry Walker attained the age of fitteen years in the life of the 
faid Mary^ w'vdow of the faid William the devifor j the faid Robert 
Walker died on the iith June 1769, being only 12 years of age, 
in the life-time of the faid Mary^ widow of the faid William the 
devifor; the faid Mary the widow of the faid William the devifor 
died on flic loth Hpril 1781, in pofleffion of the faid houfe and 
land under the faid will. John Walker tlie father of the leffor of 
the Plainiiffin this rjctflment, and the other furviving children of 
the lellator immediately after the death of Mary the widow of the 
tcftair-r, to whom he deviled the cflatc, lands, and premifes for 
life, with full knowledge of the contents of the will, divided the 
devifed melTuage, lauds, and premifes, into as many equal parts 
or fharcs as there were children then living, and threw lots for their 
refpedive (hares or divifions of the devifed eftate and lands. John 
the kflbr’s father, as t!ic eldefl fon of the tellator, purfuant to Inch 
divifion drew the firft lot, and thereupon entered into the polfenion 
of the faid lot fo drawn by him, and held and enjoyed the fame 
in feveralty from that time until his death. And the faid Jofeph 
and the other furviving children at the fame time entered into their 
refpedlive (hares fo drawn by lot as aforefaid, and held and enjoyed 
the fame in feveralty as devifecs under the will of the (aid William 
Walker the devifor. The laid Jofeph the Defendant ftill continues 
in pofleffion of his flxare, never having been molellcd or inter¬ 
rupted in the polTcflion thereof by John the lefTor’s father, who 
died on the day of in the year ofourlLord nor until 

the prefent ejedment was brought. 

The quefticn for the opinion of the Court was* Whether the land 
of which the faid William Walker \\iq devifor fo died feiled as afore¬ 
faid, pafled by his laid will to his younger children living at the 
death of his faid widow Mary^ or defeended through his eldeftfon 
John to his (aid grandfon and heir at law George^ the lelTor of the 
PhmuilT? If the Oourt (hould be of opinion that the land did fo 
defeend to tlje (Ad George as aforefaid then the verdi^i to Hand; but 
if the Court fliould be of opinion that the faid land ■ did pafs by 

the 
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the faid will as afprefaidj then the wjrdi'Q: to be entered £or tlie 
Defendant* 

Btjl Serjt. was to have argtjed in fopport of the eUim of the 
Icltot of the riainoff, , 

But T/lft Court defired Witti^lkis who waa on the other fide* 
to begin* He obierved, that though he ftlt to a certain degree 
that he had to contend in this cafe with the old maxim as applied 
to a teft^tor, vi'Si, quod voluit non dhif^ ftill he fliould contend that 
tlicrc was on the face ef this wiU fwcli a plAin and tnanifeft intent 
in the ttftator to dcvife amongft his children all that he had before* 
deviled to his wife* that the Court might fupply fuch words es 
would tfTcrtuatc that intent* This intent* he laid, might plainly 
be colledWd from the jimvifif ns < f the will, foi after giving to his 
wife foi life all that he had, the teftaUir anxioufly guaidcij agaiaft 
the event of her death before his t«o younger children had attained 
the age of 15, by leaving all that tie had given to his wife to be 
employed about their education till they attained thiit age, and 
then he deviled wliat he had fo difpofed of tor the above period 
arnongft his family. He inftfted the Court codld not intend that 
the teftator meant to give a'kls eftate to all his children, including 
his heir at Uw, than he had before devifed for the education of 
two younger children; and though it was true that exprefs words 
were neoeflary lo diliuherit an heir at law, yet that 1 ule had gene¬ 
rally been applied lo cah*s where the deviie from the heir was to 
Arangers, and not as in this cafe amongA the devifor’s thildren. 
He inAanCed the cafe of a devife of copyhold without a furrender 
to the ufe of the will, where the Court of Ckumcry gives effe< 9 fc to 
the devife agaiuft the heir at law, though the devife be not correA 
in form. [Lord jflvuttkf Ch. J. In that cafe the covurt of equity 
only ads upon the confeiedee oi' the heir at law. I agree that If 
a devile be after the death of a tcAatm^s wife to his k-cond Ion, 
the heir at law will tafce during the lile of the wife, and that if 
the devife be after the death of the wife,, to the devifor’s fuft fun, 
there the hdt at law being the fifft foo, will not take during the 
life of the wife, but the will have it fbr her life; there, however, 
though the words of exclufion be not exprefs* yet the nrA font is 
excluded by neoeflary Intendment*] He referred to JUgmii v. M- 
nettj 4 Mod, 141. where the tcAalor having two houfes, one called 
the upper h^ufe and the other called the lower houfe, devifed ait 
his tenements for the payment ot his debts until bis graudfon fltould 
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r.Mne of aj^c, and afterwards *he devifed all hU faid tenements, 
viJilkct^ two pans of the lower boul’e for railing soo/., the re- 
nialndc'i lo hh grandfcm and his heirs j the ejneftitm was, Whether 
the vuU'hcet and the daufe that immediately followed it did not 
tcflr.nn the devife to the lower hodfh only, or whether the whole 
palkd to she graodion by the words that went before, viz all tlie 
fttid tenements ? And it was holdcn that boil* the houfes pafled to 
the grandlon. 

Thf Court obferved they never knew ah inftauce in which the 
fid'jed of dcviie was fuppUed on account of a fuppofed omiifion ; 
that indeed no mtHake in a will ever could be re^liiied by the 
Ccturt, unlefs it could be foil demouRrated that fuch miftaice did 
cxift, and that in the prefent cafe, however ftrongly they might 
conj€<i!luie what the deviior intended to have doiic from the pre- 
viou** devife to his wiie and his younger childien, yet it was not 
of* nece/Iity to intend that he meant to have added the woid lands’* 
in the la/l claufe of his will. They alfo remarked that in Jia^nell 
V. Abnett the words following the videlicet were abfolutely incon- 
fiftenr with the preceding terms of the devife, and confeijuently 
tiiey were rejected.' 

to the Icflbr of the Plaintifl*. 

Burrell v. Dodo. 

T HIS was a proceeding on the vfrxt depariitione faciendd, Tlie 

declaration wa« as follows: *■'Northumberland^ to wit, *Tho^ 

mat Dodd was furnmoned to anfwer Cutbbert Burrell in a plea 

wherefore whereas the fai<l Cuthb^rt and Thomas hold together and 

undivided yo acres of land, 70 acren of meadow, and 70 acres of 

pafturc and common of palture, with the appurtenances in the 

parilh of Simonburn ifi the faid county of JSorthumber/andf ol winch 

the faid Thomas denicth partition to be made between them, ac- 
< 

coiding to the form of the ftatute in fuch cafe made and pioviued, 
and unjuftly pqrmitteth not the ‘lame to be done, and contrary to 
the form of the ftatute i And whereupoi;i the faid Cntbbert by 6'. «S. 
hU attorney fays, t^at whereas the laid Cutbbert and the faid TXo- 
mas hold together a.nd undivided the tenements aforelaid with the 
appurtenances whereof it belongs to the laid Cutbbert and his heirs 
to have one moiety of the tenemeuts afbrefaid with the appurre~ 

4. nances, 
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nances, tt> hold to him and hi? heir? in fereraUyj fo that the fiicl 
Cutbbert of fais moioty btslongiog to him of the tenements afore* 
faid, with the apj^urtenances, and the faid Tbontas of Ids mOiety 
belonging to him of the tenements aforefaid with the appurtenances, 
may fcvcrally apportion themfelvea, Jic the laid Thomas denieth 
partition thereof to he made between thern» according to the form 
of the Ratute in fuch cafe made and provided, and unjuftly per- 
mitteth not the fame to be done, and couuary to the form of the 
faid ftatute j whereupon he the faid Cufbhert fays that lie is injxired 
and hath damage of too/., and therefore he brings liis fuit,” 

To this declaration the Defendant pleaded, id, JVb// Unuit modo et 
J-ormd^ and idly, That the premifes in <|ueflion were parcel of the 
manor oT lienjba'w granted and grantable by copy of the court-rolls 
hy the lord of the faid manor in fee fitnple or otherwife, at the will 
eftbe lord. On thefe two pleas Iflues wcie joined. He then pleaded 
** that partition betw'cen the faid Thomas and the faid Cutbbert of 
the tenements aforefaid with the appurtenances ought not to be 
made becaufe he faj’s that the tenements wish the appurtenances in 
the faid declaration mentioned now are, and from time whereof 
the memory of man is not to the contrary have been fituatc, lying 
within, and parcel of the faid manor of in the faid parifh 

of Ssmoudburri., and cuftomary tenements of that manor, and duiing 
all that time dcfcendible, and which hfve defeended from anceilor 
to heir as of the hereditary right of the tenant^ called tenant right, 
held of the lord of the faid manor for the time being, as of that 
his manor by divers rents and certain ferviees, according to the 
cuftom of the faid manor; and this he the faid Thomas is ready to 
verify j wherefore he prays judgment if partition between the faid 
Thomas and the faid Cutbbert of the tenements with the appurte¬ 
nances ought to be made, Esfe. To this plea there was a demurrer, 
afligning for caufes, that it is not fliewn or alleged in or by the 
fame plea how or in what manner the tenements with the appur¬ 
tenances in the fad declaration mentioned are or have been de- 
fcendihlc, nor how or in what manher they have been dcfcendihle or 
have defeended from abCeRor to heir, nor from wiiat anceftur to 
what lulr they have been ^lefcendible or have defcctided, nor as of 
what hereditary right, Uor as the hereditary light of what tenants 
they have been defcendible or have defeended, nor by what rents nor 
by what Cervices they baVe been held of the lord of the faid manor j 
and aho for that the farne plea is in various other tefpeas infufficicnr, 
defedive, and informah*” The Defendant joined iu demurrer. 

This 
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« 

T 1 is cafe was ft>ortly fpolcen to in JHikt-y lettn when the 
C'citirt intimated a wifh that the Defendant Ibouid confider whe- 
tJicr he could not add to his pica after the words ** held of the lord 
of the faid manor for the time bcinii:,*’ the words ** at the will of 
the lord,” as that allegation, if true, would decide the queftioo. 
Accordingly the cafe Hood over tiH this term, when the Dcfen- 
tlant’s coniifel having informed the Court that they could notfafely 
amend the pica iu the manner propofed, 

Bayiey Seijt. was heard in fuppon of the dcittuiTcr. 'J'hequcf- 
lion arifing upon this dctnujrcr is, Whetbir the eftate which is 
the luh^ttl o( this writ he of lucU a nature as to fall wi'luu the 
puAtfiona of the llatutCb of partition 31 iif 8. c i. and 32 H. 8. 
c. 32,? It may be admitted that mere copyhold eftites are not 
within the proviltons of thchatiitcs of partiiino} hut the admiftjou 
docs not extend to cuilomaty heebolds, and on the face of this 
pki the <''.viurr mull held the dUte in queftion to be a cuftoui.iry 
ficehold. All ilic precedents in which cuftomary fjccholds aic 
dcfcrilKd ufe the words “ parcel of the manor” as part of the dc- 
feription. The reafon why mere copyholders are not within the 
ftatutes of partition is, that they have no eftate of mljentance, but 
hold entirely at the will of the lord; whereas cullomary frcehoidci:. 
have a freehold in point of iutereft, as is admitted by Mr Jullice 
JMarkJlmt in Ins law trails, tit. Gof^dtratmns on Cupybotderst vol. i. 
p. 132 to 13S. where he diftinguifhe^ between thole who hold by 
copy of court-roll at the will of the lord and thofe who hold by 
copy of court roll according to the cuftom, of the manor j the for¬ 
mer he confiders to be tenants in ptitc vilknage, the ktter m vil¬ 
lein rocagc(<?). The reafon affigned by Loid Cokf^ 2 hijL 325. 
wl y tenant}, in amient dem^fne arc entitled to have a lmnmon«. to 
warranty is illuftrativc of thit* doi^rinc; for he puts it on tjie piound 
of the freehold being in the tenants, which he fays is not the cife 
with a tenant by copy of court*roll in a court-baron. Qn thde 
pleadings it mwft be intendfed tliat the tenants do not bold at the 
will of the lord. Indeed on this point the cafe of Cak w Noble^ 
Cartb, 432, is very firong, for there on a trijl at bar iu tjrament 
for lauds, parcel of the manor of Corjham in ffV/r, which by very 
.antient bodks of that manor appeared to be parcel of tlie Duchy of 
Cornwall^ artd to pafs by furrender and copy of court-roll, the lands 
were holdcn 10 be cuftonaarif firedbold and not copyhold, becaufe 

(a) In Ca Un, S9«. It h fsM ihat^by | l?y fBtrnndnr in the lord** e<?«rt wiifcoui the 
cu^am • ««4 innatiitnes mnjr ptd r teavttof the lard. 

® they 



; '?ini WdiiiB^i^'jEirtSi^^/'f^t|b^r 


;pe<^ji^^i;ijsr-att«^dfe^^^^ 
'■:.^y ^"'^ia^,|ic .ia. 


.. 3 vii»yr^ a A', ‘■!■*ltk«>itk-Jr.l«.^^lL/<.^^'«ML■^^'X;t.'^'ti4X.JiY^'’L^)^^I’^■>•'d 


'■ ‘ ■■■ 




■ cardia®>'‘^:;^:;,<;a'P^:‘ort|ji;fe'i^||MC^^; .. 


laaae' 


' ' ’ 


they ,Inl#^% : 

nancy ^ at-^i^;Cotd4 


nancy 'at'^^;Cotd4 

in fee.}:;'';■ ‘ 'V' ^■;>?' -:• J|f ’ '' '''-^. 

Clavhtt Se^t.:-wae iiaW 4 '*w^ 1 j M^ l^; .S'';^"''--■■ ,■ .,■; 
But 

into the nature'and 

lands 'in queftion wei?e:hq^;aif ^^^ed.4^V forthatit 


to enter 
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partition, thai the piemifcrT^ght^^^t^^^^ not in their 

nature divifible, being « parcel of the held of the 

lord as “tenant right,” which ftt^detttly hcgatiiredite being free-i ” 
hold(tf), for that no frcchofld cooid, ari<a’ly fpeaking, be faid to 
be parcel of the mmor i th^ to 

where fpeaking of the various ions of teofets noiV' fcnowii by the 
name of copyholders, as dii|inguifiied firqtn '^hat they were for¬ 
merly, hepbr€^ca'“thcy'''^e^:|^ye^^^ ^heii'. calfed'.tcnants" 

■ by -copy.; of;ciq^.roW,,<^'t^^'':#ilh^.iccor^ng tof^coAoiii: '.' 
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18o > c®»ri TwlI, for ho U fto; cfiited hy l>i|t hy'topy 

itt^nu 7 coui*t*roI!, «mtl ijbia h fplc icmmt In < 4 Wr h^^d^ith'hy coj»y 
any riPP?d, cb^i'Ua, 4 ep<l,'<*f apy otW thing j a< 1 , Hia com- 
ojcnctuaesRt h at the will dfrh# fht tbcfie tyHants in rhcir birth 
Oil. wdi a$ iHc upon the borders of Be^tlsn^^ 

who have the niiJ0S,e, «s( were mere tenants at will, and 

though they loaep the insriokte, yet the lord might fim 

control, nmhtit '^ras the « 4 ;at« ’heredUary in the be» 

^inniog, w «|)| 3 «arcth by JBfitfmf died theii* eft-tte wai 

je-efeMly detferpained* atj^hjiNe ^ * tenant at will at #«mtwon 
law. Jlind in n^aene poioitfs td this pteihnt hour the law regardexh 
them no iH^owethan « mere « #fli •, for the ffcehftld at the 

eotnmoft ker w^beitt not hut in theiflordi, untefs it be in 

ciopylTolds of.fitmk tertUfei^lwliicli are uftial In ancient tlc- 
mefnes.** j 

Judgment for the ^Defendant. 
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(JN THE EXdHEQtJEE CHAMBER.) 

I^AVJS Oent., one, v. Bumqmsok, in Eiroi. 

jg^HROft ftom % judgment of the Court of Kh^*s Btach in debt 
for a iwRftlty of %ol> for having “ in expedation of gain, fee, 
■nd rewSird, ioed out of the com t of our lord the king of the Bench 
at a certain writ of our lord the king, commonly called 

a capks &d t^itndendMtn^ at the futt of one W. S. and one fV, D, 
againft the JDefendaitt in error, without having enteicd fuch certi¬ 
ficate aa bn and by the Ratute in fuch cafe made and provided is 
dire^ed, €0Htta /orwaw,” 6sfc. The Defendant in error having 
obtained judgment in the court below for the penalty, the Plaintiff 
in error sffigned feveralerrors upon the record*, but the only ob- 
jedion roKed upon in ar4pitnem i^ thi$ fJtmrt was, that the 37 £?«>, 3. 
c, 90. / 30*. which er^i^ted the penalty, gave no fuch adion as the 
prefent to a commod ioformef j but i^t the penalty was only reco¬ 
verable by infbrmatton at the fuit of the attorney-general. This 
ttk was twictl arg^|ed| aft, byjJJdy^ for the Plaintiff in 
error and /^wet foP the X>cfendajit ^ erioi, uid »dly, by Marryni 
jfior the former and ^ihhs for the 

The 



IN THE rCStTt.THlED YEAH OF GEOHGE III. 

The <Qntrt totik litfte to coaEiJer o<* ^cir Ofnti^aft, it^di w»i 
tins day'4«?lWcws4 fey 

I^ord Ajumwi. 3 IT Cfe. J» Tfec qiifeEion |r» tfeie c!»fe of 

the of tbo 05 fwfo. £. <c. IBo. and ihe qpiftnt /tatyK?* 

xvbich have fee«fv pa|M 'Ttjbfta. Tliat aft isopoA*# 

a duty ott nerpfioitea to fee ipwt fey ftrilators a»d attoitviei 
pradifing in l!be ecrticta of tft#^at!w| et|tiity. Tlic maonct lu vvfekife 
the certificate i» thereby diredlied icj tajken out H as foUotyv s 
Every felicitcr and attorney fei aofl^aHy to jgire iiito the com h 
which he has been adnutted |i joC his name ai>dVefidcace, npom 
whkfe certain ofiicera ere direjiSked to iKTue the certificates in quef- 
tion, renewafeSIc ten days ^reviiOisH to-the period of their essrpiration. 
Tiie fevenffe fedfciop impofifa pepaiiy ojP wpon every perfon 
who fiiall in his own name, or In ihe name-of akj other perfon, 
fue ont any writ or pfOCfe^ 4 * tsqtamerice, piMecute, ®r defend 
any adiohor feit, Or imy pwwseedjings, aa k fetkltor, attorney, no-* 
tary, prodor, agentt, or protumt<«r, in anyofehe courts aforefaid, 
in cxpcdation of any fee *or reward, wiijhnwt having obtained fuch 
certificate, or slhall deliver in a fitWe place of refidenoe, to evade the 
payment of the higher duties impofed 'by ttfee a£l:, to fee rcjcovered 
and applied as thereinafter is 4 ire&ed; and fitch perfon is made 
incapable of fuing m any oourt of law or equity for the recovery of 
any fee, reward, or difburfement, on account of profecuting or 
defending any fuch adion, fiiit, or proceeding. Then follow two 
claufes which are material to the confideration of the quefiion be¬ 
fore the Court. The eiglith fedton enables perfom who have 
taken ont certificate to a^ for others who have aho taken them 


1^03. 

W-V-^ 


out j and the ninth provides that any peifon who haS^ .taken out a 
certificate in one court may pra^tfe in any other court in which hr 
isfworn, although his certificate did not ifius from that couit. 
Both tbefe claufea were introduced for the benefit of the parry upon 
whom the penalty attaches.} and neither of them isre-ena£led in the 
lubfequent ftatutc 37 Gee. 3. r, 90. ByjC of the aj Geo, 3. c. 80. 
it ie dirpded that all penalties oreated fey that AGt may be fued for 
by a£kioa of debt; bill, plaint, ot information, to the ufe of the 
Plaintiff who fhalt fee for the feme. The 37 Geo. 3. r, 90. was 
pafied for the purpofe of creating fevetnl new fiamp dufies, and 
aifo for feener fecurtng tbe4iutscs on ceitlfieates to he taken out by 
folicitors and oittornks. The firfi part of the k^ relates to the new* 
dudes: and the 6th fediion provide# that all powers, provifious, 

S rules, '* 
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liver 1(1 at ht$ name 

and ,pi^e nf ,hc:^,b^piw 4 eUvcred 

in fuch note to th!^"’|irovi^eB that the 

certificates when ohtjatinj^i^ enteti^^^hh. the oScer of the 

court, and ilfo fpeclfiea tiie jSMpriods at wbkh the certificates fhall 
bear date, and .when thcji ij^all eapu’e* . The 30th feiSkkm of the 
aA impofes the. penalty $ and efi«< 38 « that if any perfon fhaU fue out 
any writ or proceft,.or;commien<:e, pro&eutc, carry on, or defend 
any adion or fuit for fee or reward, or .IhaJl do any ad in thefaid 
court as an attorney, dec. without ohtatmng a certificate in the 
•manner thereinbefore direded, or, wnhout .^entering the fame in 
one of the courts wherein he fhall be admktied, or fhall deliver in 
nr the head office any account of his place of refidence, contrary 
tp the 25 3. with intent to evade the payment of the 

higher duties by the faid ad impofed, he fhall for every fuch 
offence forfeit and pay the of 50/., and be rendered incapable 
of fuing for the recovery of any fee, &c. on account of any adion 
carried on without fiich certificate. The operation of this part of 
the ad is to fubffttute a ue w .thdtie of taking out certificatet ln.the 
place of that prdferibed by the ‘ay continuing the laine pe¬ 

nalty, and preferving and referring to the regulations of, the 
25 Geo. 3, fo far M they require a true account to bis given of the 
place of refi^eftceji but adding indeed a new penalty for the offence 
-of not entering the certificate. This, part of the ad hovirj^yer |s 
toully filent refp^ing the mode in wMch the penalty Mi he re- 
' ■ ■ ^ ^ , - .-A c 0 v&fd» 


rMea,' J^hidds;’'atff'cles, dauS^".|»na1tlei^^ mi -iiia'.dif. 

trihutlpua':,.pf .pehal^.. 

the time pf. the; ad pld,- 

as far at the 

-addhibnal. aud;|^hfi:';;du^es, ' ’jn^-0c lat- 


^ • '-/i 


^.^part tff • thtift'^ 


fei^on^muff'.be^cpafine4-;0'’^hie.^^i^W ;'bh^ff^by;:;'|hii.-former 


parp'pf iriie-;®^-' .^ou-gh, 
appiWd to pepalti^ 

The ju'pyifionft re|p 



-ina^pht-be, 

h fliegih,;, at' 

after reciting^ tltajt:^^||c"f^®ppfed 
on ccitificatcsj aii 8 ;,;;;’,|MitTpf 

r. j-r.’-t .a'iL 'i ■ '• C.l L 5’t'. 1 " ’* ' 'rv» /• 


thofe ce,rtificatf^;||^Jd^.^.,|ak^i;-.^ ' 0 t head^ office for 

.flamps, direds.^|;,ie^f^|.|(qh.cht^-'^ annually de- 
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covere^^. ■ Iriia8'.becft tonteri^td tbit’the, 373,-Kavipg'ak^ed'/.' 
the ofifenfie-created-by th’t isGtnj. 3.^di''ha’^ing''<:'teat«^"a hewfcjee^'.^ 
and bavitig added the offence of ntrt dritciriHg the 
penalty can oiily be fued fpriii the raaniiet prefedbedi^ ^ Y 

whfeh creates the offence: and it i^' admitted that Whete # penalty 
is created and no pirticular mode ppinted'Otit in which it feili he 
recovered^ nor any pardcuiar perfoii Ipefcifi^ to whom it Ih^l he - 
paid, that.it can only he fued for by the king* ft b therefore 
urged for the Plaintiff in error, thaf 4 he penalty to bd recovered 
under the 37 Geo. 3i is' a new and feparate peoaity, |tnd W^muci^ 
independent of the ^^Ceo* as if that had been allogfeth^ TCr 
pealed. *lc cannot be denied that the pra^iice of author!fing;.jt^iml-i. 
mon informers to foe is an, cfficadOui expedient, WtthOwt wM 
the revenue laws would fall vety fhoit of their Obje!^, ft . Woultl 
therefore be fingufer, indeed if an a,<Sifc of parU^metit 
exprefs purpofe of further fecutihjg^: the dmles impofo^ 
its Geo. 3. by the introdui^On ^ 

fliould have repealed that fcnSlion of tht? 234” wliich empowers 
and invites common infdiniet^ to fde for 
impofed. ■ Withoutyery clear'^{bns.foe-'lfetieyih ■tdhh.ihie - 
intention of the legiflatitire wc Ihonld fe^ linear ;iseh)^ 
ing fuch a conftru^idn. 'Thev Couhiisi ?fi5r; thn'\^^^ 
feeling this difiiculcyi ar^/ Cjea^. wai- 

pealed, but that it wa.s ftiU; domp^^t to: n coihlhon infe^meri^^ 
for a-penalty under that aia;whter«’-'!A;certiEcat*-h;ad^'hi^:1iei^ 
tained. But upon looking mf,o .tW ajppftWs rhbft t]bat 

the offence of not obtaining the ccitificati^ isUotidlyvdiff^ent^ff , 
the paflihg 37 of Geo. $.; the cerffficatefarcording fo that ^ 

to be taken oUt'-in a new wayV./'^Epr "tlte' 135 e%a 45 ifnt;‘;»h;<trd 4 ^^ 
cafe of vi-,.d'^ii‘»^/c»v,:V4 ! 7 l‘'^<'i^y.hishe^ -i^The - 

1 o Geo: 3 •, r. 44.;7. ■ rela^ve to*-''h¥fcek«e,y c<3wiies:':Vha-‘as^' ■ that':, die ■' 
forfeitures-and’. j«:oalties.' thereby infh^ed-•;/h»ay;,€p're'c^^ tthd 

levied hot by, lhe'pommif 5 onerSj)hht;by--,»hy'i|l^ ppai^i--, - 

■ ‘^/by fuch ways and-'means ■ 

&di of the ,9th of-'^jffistiWf* are' dire^ed^t'd-bk-levied’^^ reco#re|i*' ■ 
-The-9 Jmti c. 23.- 'ody,;kmppwei^d;-;theeommi|S^fteH 
to prifdn upon defaukof .diffreb, huc^ 

them other'powersj’ahd'tbe.'Sth^ledWof the io,(^i,''''3>,'r;i-;44;'-h»d, ' 
declared that they had the power pf Immediate comSitment. The , 

. Vo't-. UE, 5f'" ' Court 
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iBo5* 
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D*vu 

Edmonson. 


Gbuft of the jhiSIs m pari 

maUriit ««<J fotrtttjiS one genet^tV fyftem of la^ upon Utc fiihj«<a, 
and th*t the leglftaturc ^d intended to give the fame power to the 
jdfticee of that wi^s conferred upon the 

cotrimifftoftera.f I hWve Jdofced^!^b^ a^«; and I am perfe^Hy 

clear that in thtf preleot cafe we are a& much bound to confiderthe 
two aiflti of the i Geo, and ,3^ Gep, 3. as made in pari materid, 
and to ttdfefce them accordit^lyi as the Court of Kkg's Beach 
were in the cafe of JOttcii v, AdMhgton, It remains to be confider- 
ed whether any othter a£b havh paffed detnonilrating that it was 
not the infehtidtiof the legilkture either to repeal the 25 Geo, 3., 
or to rehdef its provifiom Ida efficacious. IJpon this point the 

39 tif 40 <?ro. ir. yai is extfecnely ftrong and almoft decifivr. 

The feventh fedibn of that ad:, after fecittrig the 35 Geo. 3. arid 
37 Gm, 3. ftatesi that doubts had arifen whether notaries not being 
admitted in any boutts were liable to the dutfes impofed by thdfe 
ads, for remedy whtTcdf it doiids, that every perfon who fliiall aft 
as a public ndtary without having been admitted iri any court, and 
without heaving cfeliveried in ids name and plal*e ofrefidence, and 
taken out ruch derdhede^s is direded by the laid recited adSj ihall 
fOTfeit 50/} iind'hc incapable to aid as’a notary; m- recover any fee 
'"on accoiiiA of fech ad'j hhd itvery fuch pen be recover¬ 

able and recovered; and applied in like Uianncr in every refped as 
any penaky of the like value iittpofed by the faid kfl:‘^ recited ads, 
or either of them, ritay be recovered and apjtlied. The ohjeCI of 
this ad^ytas to put notaries pteCtfely th Ibe feme lituatiOn with at- 
tornies and fdkhors. The penalty is prccifely the feme as that 
which is impofed uptm attomles and foliCitors, and the incapacity is 
exprelTed in the very feirie words as thofe which are employed in 
the »s Ged, 3, and 37 C?ee.‘ 3^: Y er by the very words of the 39 Esf 

40 Gra. 3* the penalty is ttiadC recoverable by a common informer. 

But ’(his fe not alb . Penidties. having: been incurred *«nder the 
ijGep.- y and^msay^^ons having' been brought for the recovery 
of them by comtnCUi the application 

of the parties fiied' thdigfet profjer topwfe twoadls of indemnity, viz, 
the37Ge6.3:r!93. ^•'io'peo, 17 Sf 18.iiid’to 

Teheve the D«fendanl|i‘'Upon paymCint of jooll. It il'-troe, ithat if 
no penalty were previOufly impofed, an aft of iridemnhy would not 
creitc oiic. But thefcondtidl: bf the Icgiflaturc a^ds very ftrohg 

tr /’ r ■ I ' f . 

' ■evidence 
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e?f i 4 ^w' th^. iWi/the- <(£!»■ ha 4 y^p^e . 

OMi&IcKid as jforf»ittg''oo«^ii>d 45 r ci£’U^8.' aiid that^%fofey^?T;;iwra8vini- ' 

tendtd that aoy of *iic ftiWeqtteht ad$ Ihduld ^hie provir 

Hons <>f thofe which had prec^diedv The very fam« 
ia'raiM iii'thb cafe'Was .tato' la" 0r.Vj%i(Sr’« cafe,, 

Dfi having been; filed; For recuiahcyvhy 
upon the %% Eli%. c. i.; wy.fih 

queen, ope-thitd t*). *he ppor^ iand’h^jchjljrd to .the informer, itiiwas 
contended that the right of the li^rmer toi; fup waa taken awi^y. by 
the $sElm c. i., which.c 5 apd»a(Wffd the"queen fbr the 
ttCQVCTj of the penalty to Cue fiy of d«ht» hUl, pkmt^r hr,^** 
formation in the .King’s Benchr Common} Fleas^ .or. 

But the Court held, that ^s the latter.ftatute yraam the more 

fpeedy recovery of the. penalty^ it wa^i nt^; Intended ^^yalid^ 

the provifions of the. former a^I F >»“d ,hejng; ail in the 
ihould not repeal or abrogate .a pr^edent W*,: Bo id 

the prefent nafe, it never copld haye beeh the.itth^ the ifgi- 
flatnre by the jy CSfo. 3, to take away one pF,the g>^at Securities itii<- 
troducfid by the 35 Bra. 3, The pj^y .Ol^e^lpl the 37 of;<Se/?. 3* 
appears to have been to fubdUute nhother^.!^ of l^iog out leer* 

tthcates, hwt- --the penaky, and tthe, 'an^deiipf. feeoVc*T' Were .ihii^d.cd ,', 
to remain the fame. . The only tfaerpfore in 

of this cafe aiifes from that id9» 

which the Court of King’s ,Bfneh came toja determiaadpn upon 

this point this is 

But k is ob%svable, that the.>prideipid there agka|ipd wa,s« 

whether ah adtkm couhi he hroughi: l^r the'p^^ 

peifom joimtly. It w» 4 s ,argu(^d indeed* that 

this fubjeO: were in pitri ■ ma£eri 4 § and: thsit* the remedy by the 

^5, (kpi 3, .-was .not ’lakehihway 5: hu.t the'iWW**Whthf?.tb' ihhkh'} the ^ . 

Court add re 0 ed dieir attehtibn^ .aij 4 t^n :w^ibh shey‘todk tt m e. n? 
conhder, £eems.to. have been,; be maih" 

tained.' againft/ two.-i' The. CohJdijiihjudgment' fcmnded': 
.themfelves on' tte grOocud that;|b^^,4'y^Wv3*;'>iWyit,,- 
,)to ihe'cominon; .it^rmcr, .,ahd Jt ikenis,<«0'MvefbiW*>' himpit fhkfn 
for granted tba^if the 6th feA^h; of that aft hpt aj^ly to the 
Tubfequent part of that a< 3 : no fuCh ni^bn ejc^4 j^; i^ 

,But eonfidering the 37 Cfc.; 3* as an paffed b? ehforice the cpl- 
lef^ion of the duties created by the 23 Grs. 3., and «fcr«hg to the^, 
principles by which a^s of this kind have hech ufually conftrued, 

.'■ 9 . ■ ■ ' , ' 
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1803. we thiale the 37 Ci?o. 3. is only a fubftitution of a liew oi^iSj 

^Bat the penalties are ftill recoverable By the fame perfons by 
whorn they were recoverable, previous to the palling that a®. 
Indeed if it could be fitccefsfuily contended that the provifions of 
the ijCep.-j. are, not incorporated into the $yGco. 3, where not 
exprcfsly altered, perfons taking out ceirtHlcatefi would, under fuch 
a conftrudion, lofe the benefit alTorded them by the Bth and 9th 
fedions of the Geo, 3., but which are not re-ehaded in the 
liibrcquent a< 5 h Clearly, therd^re, it was the intention of the 
legi nature that the two ads Ihould be conhrued rV pari maleri 4 . 

Judgment affirmed. 


Maj jcth. 


Hadkinson V , Robinson. 


if* ^^HIS was an adion on a policy of infurance upon a cargo of 

!L pilchards, on board the Ihip Pescarpy at and from Mounts 
[nf with ^ P®***- Cornimlly to Naplesy with leave to join convoy 

th« ur«i«ime> Palmoutb or elfewherc. The policy contained the ufual memo* 

inofanduin« , * / 

tnd m the randum that corn, ffih, fait, fruit, flour, and feed were warranted free 
voyagtinfor. frotn average unlefs general, or the Ihip ffiould be ftranded. The 
by the declaration averred the lofs in the following manner: ** And the 
thep*oriVfv» Plaintiff further fays, thaft after the loading of the faid pil- 
chords on Board the faid fliip or veffel, to wit, Esfr. the faid (hip or 
hif na'^on.in vcflcl. With the faid pilchards fo on board thereof as aforefajd, to 
“"whirh"the Be Carried therein upon the faid voyage in the faid writing or po- 
6f^'"corvoy aflurauce mentioned,. departed and fet. fail from the port of 

ptdtrsih.ftip Pffissance stforefaidy in the county aforelaid, on her faid intended 

lo proceed 10 ' '' . ; y. , , . , ' 

another port, voyagc in the fata writing or policy of auurance mentioned, and 

and th'-cargo 
be there /I'ld 
by O'der* of 
the Vice- 
Admiralty 
Court for « 
very fmaii 
fum of<mo* 

Bcy, the afTe 


afterwards, and wlultt the laid .ihip with the faid pilchards on board 
was frtiUng-and proceeding on her faid voyage, and before her 
arrival at aforcfajd; to wit, on, itfc, the port of Naples jeSotfi- 

faid was, by ilbc p^tons tbea'artd there escerciling the powers of 
government lit the k^gdotin of Naples, fhut againft all' Chips the 
bandor*?f!r Property of any fultjcds qf qim Jbord the uow Ring, or faU« 

It*ftemli*bat ^uder the j9old«r| of, our Lord,the now King, and againft all 
if the voyage fnc^chandizes the pt|)perty of aOy fuch fubjoQ:8,, Carried. in fuch; 
fcaoeoeVof* Ihip?, under paiu of khe Add fliips and mcrcBapdiaei! bcing-.coni- 

theportof 

deftioatioD •funil t)t« inAtred, the dTored! ewnet declxrb npon tbit hi a lafi wit&in the 

##W* 


flfcated 
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i^fgaterf by the perfoBls then stnd tlwe exercifing the powers of go* 1803. 
^erament in the jk:ingdnm of Niapa^ whereby the faid fliip, with HawmTIoh 
the faia pilchards nn board the fame, (the faid flnp then and there 
being the property of forae then fabjed or ftibje^s of our Lord the 
now King, and failing tmderlhe colours of our Lord the now King, 
and the faid pilchards then and there being the property of the 
Plaintt^ wdio then and there was a fubjedl of our Lord the now 
King,-) was then and there prevented from purfuirig her voyage to 
Naples afordbid, and the faid voyage was thereby then and there 
totally defeated and loft, and tlit ifeid pilchards then and there be¬ 
came and wwrc 'of no value to the PlatntifT, to wit, at, Sife. whereof 
the Defendant afterwards, to wit, on, ^c, had notice.” 

The baufe was tried before Lord Alvanley Ch. J. at the GuildbaU 
Sittings after Michaelmas term, when it appeared that the Paxaro 
on the 1 gth cff Ohtober 1800 took in a cargo of pilchards at 
vutnee^ with which ftie proceeded to Falmouth in order to join con¬ 
voy; that on the 24th of yattuary 1801 Ihe failed from Falmouth 
■under convoy of fhe; that after having met with much 
'bad weather ftie put in to Li/bon^ by order of the commodore, on 
the 18th of February ; that fhe (ailed again from l^i/bon on the 
2d of March^ and on the 5th received mtelligence that Englt/b 
veflTels were excluded from all the ports belonging to the king of 
Naples; that on the i6th the mafters were called on board the 
Seahorfe^ and tbofe who were dcftined for Naples and Sicily re¬ 
ceived orders from the comtwpdore not to proceed to their def- 
tinatlons, but to make Port Mahon in Minorca^ in order to get 
further intelligence; that on the 25fh the Paxaro arrived at Port 
Mabon^ wherethe report refpeding the ftate of the port of Aapls 
was confirmed ; that in confequence df this, a furvey was tr.l:cri of 
the cargo under the dire^iorrs of the Vice-Admiralty Court at 
Minorca^ and the cargo' was afterwards fold by public atuftion, 
purfuant to the order of that Court, for a very frrtall fum of 
money; that in confequence of intelligence having been received in 
this country of the treaty between the Republic of France and the 
King of NapleSt by which velTels under Britijh colours were to be ex¬ 
cluded from all ports in ftvte doimnions of the King of Maples^ the 
Plaintiff, on the 23d of Aprils gave notice of abandonment to the un¬ 
derwriters, which the latter refufed to accept; and that asfoon as the 
Plaintiff was informed'oCriie fale ziPort Mahon,h.^ commohtcated all 
yox..m. 5G the ’ 



3 f|o XASES'rN;E.A:STEIL 

IS03. the papers to the underwriters, tud demanded ^ymenc ifor a toSrial 

h'Tom^n found A xerdiOL for the J^efendAnt. A nde having heen 

„ obtained in Hilary term eiilUng pti the Defendant td fhew caufe 

why the verdi(^ ihould not be fet aAde and a new trial granted^ 
Beji Serjt, fhewed caufe< This is an attempt l)y a fale of the 
cargo at Minorca to create a total lofs j whereas if the cargo had 
proceeded to its port of deftioation it would have been worth no¬ 
thing, and yet the aflured would not have been entitled to recover. 
Indeed the motives which io^uenced the conduct of the aflured 
arc plainly demonftrated by the fadts in evidence; for before they 
had received information of the fituation of the cargo, they gave 
notice of abandonment, becaufe they underftood that the ports of 
Naples would be {hur. But in Hamilton v. Mendex^ a Butr. 1198, 
Lord Mansjidd cxprefsly lays it down that an aiTured cannot cledl 
to abandon before advice is received of the lofs. Now in this cafe 
the only regular notice of abandonment was given previous to any 
advice having been received of the lofs: and though the aiTured, 
after having received information of the lak at Port Mabon^ 
handed over the account Tales, together with the other. papers, to 
the underwriters and demanded payment, yet as they did not fpc*»- 
cifically flate their intention to transfer their intcreft to the un¬ 
derwriters, fuch communication did not amount to a notice of 
abandonment {//). 

Shepherd and Bayley Serjts. in fupport of the rule. To entitle 
the alTorcd to recover for x total |pfs, it is not ncceflary that the 
goods ihould cither be aflually deftroyed, or taken out of the pof- 
fe/lion of the owners. It is fujfficient if they are jjrcvented from 
arriving at their place of deftination by any of the perils infured 
again!!:. The underwriter in this cafe contra^ed that the cargo 
Ihould be carried in fafety from Mounts Bay to Naples^ notwith- 
landing the reftraint of princes. And it is impoAible to contend 
that the Paxaro was not as much prevented from proceeding to 
Naples by the reftraint of princes as if flie had a^lually been de¬ 
tained by the government of aft intermediate port, fince flie could 
not fail into Naples withput jendertng herielf liable to immediate 
confifcatioa. Sup^ofe ihe had been detained at Port Mahon by 

(f) After the ftra;oncnt<if Mr. Serj. Srjf tton wsu aot foek « (he Afliired could recover 
the Court iotimated to the other fide that upoe, being only u lofa of the uoyagC; end 
according to the cate of lit#/# v. JBkaigtraiih, jh«rcfore« tp,avoid'f«rther arguiaeiit.dir« 3 ed 
•IpV/fr, 641. the io6 averted ia .thit declare- thcja to addrift dieiafehe* to that poim, 

embargo 
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efflliai^o er by ftrefit 0f weather, a»d in G<^ie^uFence of xhi 180 j. r 

teriCMtion of the cargo the ctpiaiti hStd' beei»''"''bbfig'cd 
there j the obje^ of the voyage haViiig been deftrbyed by perifi . 
within the policy, the underwriters aiiift have beaii rerpofifible. 

In the cafe of G<^ V. Witbtrs^ 3 Burr. 683., which was an infd- 
rance upon fiflx, the aflured was allowed to abandon and recover 
for a total lofs, though the flop had been recaptured, and the cargn 
remained in fpecic at Milford Haven, The only ground upon 
which the Court could have determined that the lofs was total, 
mull have been that the voyage was defeated. Lord Mansfield 
fays, ** The difability to purine the vbyage ftill continued j” and 
in another place, p. 6^7. he ates Le Guidon to prove that a right 
to abandon arifes, not only upon a capture, but any other fuch 
dtfturbance as defeats the voyage, or makes it not worth while or 
worth the freight to purfue it.’* And in Ca%alet v. St, Basbe, 1 f, K, 

167. Mr. Juftice Bullerf^ySf that the policy “ is an ihfurance on the 
fhip for the voyage.** In M*^Andrews v. Vaughan^ Parlk*s Infur. 

115. Lord Mansfield fays, that either the voyage muft be lofl; or 
the cargo deftroyed; and to the fame d 9 e<% is hU language in 
Milks V. FletcherHoug. 231. The cafe of Manning v. Nevanbam^ 

ParFs Infitr. 168. is decifive. That was an infurance from Tortola 
to London upon ftiip, freight, and goods,, warranted free from par¬ 
ticular average. The fhip, foon after leaving Tortola^ was fo much 
damaged by ilormy weather that 0ie was obliged to |mt back, and 
it being found upon furvey that fhe was incapable of proceeding 
with her cargo to London.^ the fhip and cargo were fold, and an 
action brought againft the underwriters for a total lofs. Lord 
Man field, in delivering his opinion, fays, ** If by a peril Jnfured 
the voyage is loft it is a total, lofa; otb«rwife not ;** and again, 

“ It is a contrail of indemnity, and the infurance is that the fhip 
fhall come to London f With refpe^I to the cafe of Pole v. jF/te- 
gerald, Wilks, 641., which was an infurance upon a fhip for four 
months, bound upon a cruifing voyage, with a warranty againft all 
average, though the cruifing was prevented by one of the perils 
within the policy, yet the fhip was in fafety at the end of Ute four 
months; which was equivilent to an arrival at the deftinedport, where 
the infurance, inftead of being fdr a certain time, is to a particular 
port. Admitting that the firft notice of abandonment was premature, 
yet when intelligence lurived of thofe eircumftances which entitled 
the Flaiottfirto claiin for a tbfiiUbft, it was fuIBcient for him 

4 to ' 
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CASES IN EASTER TERM 

to dental ftwh paymwt, tfrithoWt giving a firtih notice irf abaii> 
Sonment. In the cafes wher^e the yvant of a notice of abaiidonr 
ment has pre(.;iudod the aiTured. from Tccovering, the afiured has 
liegle^ied to make hts eledlion ftilSciently early; whereas ia the 
prelent cafe the EliuntifF thade his eledion and gave notice to. the 
underwriters upon the firft receiptof the intelligence refpeding the 
flate of the j)oris of NkJ>/es, 

Cur, adv. vuU. 

Tlie opinion of the Court was this day delivered by 

Lord Alvanley Ch. J. The queftiori for our determination 
isj Whether the circumftances which have happened amount to a 
total lofs within the policy ? The policy includes capture and de¬ 
tention of princes, and any lofs which neceffarily arifes from fuch 
aQs is a lofs within the pdicy. But it has appeared to me that 
where underwriters have infured againft capture and reiflraint of 
princes, and the captain, learning that if he enter the port of his 
deflination the vellel will be loft by confifeation, avoids that port, 
(i-whereby the objed: of the voyage is defeated, fuch circumftances 
do not amount to a peril operating to the total deftrudiion of the 
thing.infured. If they could, the fame principle would have ap¬ 
plied in cafe information had been received at Falmouth that the 
ihip could not fafely proceed to Naples, In Gofs v. Withers^ Ha¬ 
milton V. Mendez, and Milles v. Fletcher, the principles by which a 
total lofs is to’?fae afeertained are clearly laid down. It is there faid, 
** that if the voyage be loft or’ not worth purfuing, if the falvage 
be high, if farther expence be neceflary, if the infured w ill not 
at all events undertake to pay that expence, ^c, the infured may 
abandon, notwithftanding a re-capture.” But the dodJrine thus 
laid down is only applicable to cafes in which the lofs is occaiioned 
by a peril infured againft j which, as it appears to me, muft be a 
peril ading upon the fubjed infured immediately, and not circuit- 
oufly, as in the prefent cafe. Without entering, therefore, at 
prefeni: into the queftion. which has arifeo in anothereafe {«), how 
far what has bappeiied can be confidered as a total deftrudion of 
the thing infured, i think that the detention of the cargo on board 
the fliip at a neutral port in confrquence of the danger of entering 
the port of deftinatton cannot create a total lofs within the mean¬ 
ing of the policy, becaufe it does not artfe from a peril infured 

{a) f, Rewer»pt, See,?>/*. Term. 
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againft* This is an Ihfurance 4)pna an aitide liroin Bnglanit iso 
JiaplejTt warranted free from panleniar average, The Piaintidr 
therefore catmot recover, tinlefe thnattlete he totaif)p^ loft hy a peril 
within the policy; and hleh pevU muft, as 1 think, aft diMI^ and 
not collaterally tipon the thing infttred. I much dohbt whether 
if a verdi^ft had been found for the PlaintiE, judgment might not 
have been arrefted. With rcfpefb to the calc of MaaniN^ v. Hewn- 
bam it may he ohfiwved, that Lord Hm^eld e?tprefsly decides it 
upon the ground of the voyage being loft hy one of the perils 
inftircd againft, namely, by tempeftuous weather. The words of 
Lord Kenyon in M‘A% 4 rews v^Vangban^ in which he lays down 
that the infured may recover for a tptfd lols tf the voyage he loft, 
muft be taken with reference to thecafe before him. in which the in¬ 
jury arofe from capture. The cafi? of Cockmg^ vtp’ra/ir^ Parb's /;(/»/. 
114. is an extremely ftrong authority to £hew ths^ If the aitick in¬ 
fured (being one of tbofc tnemioned mi the memorandum) remain 
in Ipecie, the aflured cannot recovei^, though it be rendered total^ 
ufeleis, and never reach the port of dcAloatiop. But that cafe did 
not involve the queftion upon which this cafe turns, namely# 
Whether the lofs were occaficned hy a rtfk within the policy f 
Here, without entering into the queftion bow far the cargo was 
totally loft, the cl atm made by the afthred arifes from the fttip not 
proceeding to that port to which ihe was deftined*. ‘ Had (he pro> 
ceeded to jNapJfs the lofs infured againft might have arUep. If we 
were to decide that the fale at /Wv Mahon was a total lofs within 
the policy, it would aftbrd to owners infuning cargoes of the de- 
feription fpecifted in the memorandutu the opportunity of creating 
imaginary dangers whenever the cargo was not Kkely to reach the 
port of deftination in a ibund ftate, and, by giving notice of ahan- 
aionment, to throw a loft upon the underwriters to which they are 
not Ibblc by the terms of the policy. We are therefore of opi¬ 
nion that the verdtft was right, 

Ptr Cnrim, * Eulc difthat^d. 
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previbnt to 
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though noi. 
doe till after 
that {tcriod. 
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^^HIS was ua ipjprHcatlcrn be discharges 

out of tlw )il^cidy fheriflT cif becaufe the 

debt for wlidch had been afreifcd,in this adkion acemed pre¬ 
vious to his difeharge under an a<£l« 

The cireuiqrtftanc^ of the cafe' wefe as follow : On the 24th of 
February i§br, the iDefendaht dr^iw a bill of exchange (upon 
which he was now in ctiftody),'payahie tb his own order two 
months after date, whieh was accepted by one Xiodfrty^ and by him 
indorfed t6 the Plaintiff before the ill: of March in the fame year, 
who inddrlcd it Over i Wbeo the bill became due the Plaintiff paid 
it to the then holder* On the ift of March 1801, the ftatute 
41 Geo. 'c, 70. pafled, under which the Defendant was difeharged 
as an infolvent. The 34th feSion of that ad: provides that no 
'^Vfon entitled to the beoefit’of that adfliall at any time thereafter 
be iroprifoned by rcafon of jmy judgment of decree obtained for 
payment of money, “ dr for any debt, bond, damages, contempts 
for non-payment of money, cofts, fum or fums of money con- 
traBed^ incurred^ deetftonedi owing or gro-a'ing due ^ before the ifl 
of March 1801,’’ and empowers the Judges of the court out of 
which the procefs iffues to difeharge any fuch perfon, if arrefted, 
and to award him reafonable cofb. 

Serjt. in fuppon of the rule now in fitted, that as the bill 
was indorfed to the Baintsff before th^ of March iSoi, though 
it was hot till after that time that ?he was obliged to pay the 
amount to his indbrfeef the Defendant was ptoteded by the 
words of the 34th fedton of the ad, which difeharges perfons 
fating the benefit Of that ad, not only from all debts due before 
the I ft of March^ but alfo fjrom all deinands occafioned by engage¬ 
ments entered-into before that time. He obferved, that in cafes 
of baokrnptdy; rt wail'undoubtedly true that the “bankrupt was not 
difeharged fif his ■ Certificate, UnlefS'the upon him 

had been fo faf beffS>rii the fe^kruptcy as to have bad a 

right to prove ;und^ the hut that thofe cafes had 

always been cChfidtled pecuUaili^ Upon the bankrupt, and 
therefore the Court l^oiiid not the rule to the prefeot cafe 

In oppofition to the ^ordstild plain hiteut of the legillature to difo 

I ■ ■ ehaige 
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charge thc.'perfoijs 'c^4hfoI,3peii^»„from’ A''^^re8^.^>'h(Q;ion‘ 
upon ccjntritas made bcifoire;; the paiphg oE the 
thit’thc cafe of Mewis ■«;- ::7*4*''ha4 'hefft,;inij«:h 

doubted and urged as ttte iDefe»dant*8 periba only wat 
difchargcd by thw thal:.. ought to ipdpce the 

Court to put a favourable'cQpfl^^SJSon upoa its provifions. ; 

Vaughan Scrjt, rfi«/rd,.ii^ifbd that cvin the, word “ occafionc^** 
could not operate to difchar^ thoW^ beeaufe, the engage¬ 

ment being merely conditional, no was ^obcafioned to him 
until default had been made by the aqccplbr, which was i^Ot until 
after the ift of . . , , , . 

I’be Court fsdd, they fliould take tl^ opipion of the , other Judges 
upon this point, as it was of importance that f n pnifarm conftruc- 
tion ftiould prevail upon the fubje^*. . ' ’ 

And on this day.they faid, that as the .bill was drawn and inr 
dorfed befpre the ift of Marche that was the cootra<91 upon which 
the Debt arofe, and confequently tlipfUabiUty of the pefendant waa,^ 
occafioned by that engagement. 

i Rule abfolute. 


m 
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(«) See tbe opinione of Mr. Juftke Lawrtntt aud Mr. Jfd^Sce Gr«/i^ in Com^ v, 
Hop, 7 T. R. p. 565* 


Gray and Another "b, BiOKEtr. 


Map !rj. 


T he declaration id this calc was as fpilows,; ** London^ to wit. 

Simeon Sidnef was attached, to anfwcr C?«j^r,<>rr^^ aod,^Oi6» 
Gray in a plea of trefpals on the cafe; and whereiipon the faid Georgy; 
and yoha by T. L. their attorney compljain, that whereas the faid 
Simeottl' dec. (proceeding with the common counts in indebitatus 
affumpfify 

The Defendant pleaded thus: ** And the faid Simeon in hiS otva 
proper perfon comes and prays judgment of the faid declaration,, 
hecaufe, he lays, that by a certain, aft, of parliament made and 
pafled at -the parliament holden at W^mit^er in the third week pf 
in the hrft year of the reign of our late Sov«r<»j|n,44ord 
H^ry the Fifth, late King of England^ It was (amongR other 
things) otdained and eliabliihed, That in every ^pi^inal writ 
tof adiionS} ftetfonals, a|^ais, and indh3;ments, add in.which the, 
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exigent 


No addiuoK 
b«viQg tMcn 

f iven to the 
^efendtne 
either in the 
recitel of the 
writ or in the 
fubkquent 
part of the 
tiecIaratiOR, 
the Defendant 

S teaded the 
atute of id- 
dirions i i 7 . 

io abate- 
inent. and 
prayed judg- 
inent of the 
dtciaratioB. 
The Court 
held the plea 
a nollity. and 
gave leave to 
the plaintiF 
**> %n Judg* 
ment. 
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-exigent (houM' be awarded- 

writ$, c^igtnal ain^ additions. wouM fna|e . 

«f tbeif eftate or dcgyi^ ot and tbe towns car hatnlJls 

or places and pif the whteb tb^^y were or be* or, in which 

they be or were ebdyeriaTit,; and, if by.procefs upon the faid ori¬ 
ginal writs, appcafe, or indijfSrrnertea^ iiitthe which the ikid addition 
be omitted, any ntlagaries be prottonneed, that they be void, fruf- 
trate, and holden for none; and that before the utlagartca pro¬ 
nounced, the faid writs and, indi^ments diall be abated by the 
exception of the party where in the fame the faid additioria be 
omitted: .WherefOTe, inafmuch as in the name of him the faid 
Simeoa addition is not abnve made of his eftate or degree or my fie¬ 
ry, he the faid jS/znec!# prays judgment of the faid declarator, and 
that jfhe fame be quafhed,” &c. A rule n^i having been obtained, 
calling on the Defendant to ftiew caufe why the Plaintiff fhould 
not be at fiberty to fign judgment as for want of a plea, 

Williams Serjt. now fliewed-caufe. It muft be admitted that the 
I //. 5. c, 5. is ftill in force, for there are many pleas framed upon 
that flatute to be found in Rajlall^ Cliffy and Lilly^ tit. Abatemu.U 
So in Bennett v» Burrell^ 2 LeL Raym. ^49. ir was held by Holt Ch. J. 
that upon original where procefsof outlawry lies, the adciiricn muft 
be given becaufe required by the flat, of H. 5^ A plea therelbre 
which is founded on that ftatutc cannot be treated as a nullity. 
If it be faid that the only w|iy by which the Defenddiit can take 
advantage of the want of addition is by pleading in abatement as 
for a variance betvreen the yfrrit ami the declaration, it may be ob- 
ferved that the prefumption is, that the declaration does not vary 
from the wrrit till the contrary is fhewo. Earl of Banbury v,. Wood^ 
iSalk. 5. if fo, the writ in tins cafe muft be prefumed to be defec¬ 
tive, becaufe the declaration is defective, and being in the Common 
Pleas is neceifarily founded on an original, and therefore within the 
rule laid down by HoU Ch. J. In z Roll. R. 225. ~Jobn/0n\ cafe, 
Clu J. Croke^ in arguing upon the neceffity o? an addition in an 
indl£l:fnent, comp^es it to a declaration^ in which he takes it for 
granted that an a<^ition is aeceira.ry. Whether this plea be good 
or bad,' the Couri;;wiU not take upon themfelves to treat it as a 
nullity, becaufe tii^t mode wMi deprive the Defendant of h|» writ 
of error upon the pmnt on whicti the Court decide j if the Plain¬ 
tiff choofe to fjgn judgment aw for want of a pled, he will do it vt 

hit 
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iiis peril, but ( 3 ic Ocmtt will not tbai motrune by aociwHnE 

to ttiM applieai^tm. tndeed in l^el^ v. MataAs, 33E. 4 

%kUiir apj^oitioo w«l roAt&dt tbe Cpurt obfervloj^ that the Hatth- 
tiE* might demur Khe thoiig^t 4 t« It hta alfo been o{a|e^d, that 
'this plea ihbtddl have htnea by tcBidayit, and that was nne 

ol the grotmdsmpoa which this applicatioh was msdb to thjb cdOit» 
<But the Eatute ol Jtft»e [a)t which refoires an a^Eavit of matters 
pleaded ui abatement, eixteods onl]^ to fiieh tntttters as are 
the record, and not to fiich matters as w^ ikppmr to the eoUit tipoa 
infpedtion of their own proceedings, v. Ahwre^^ a jjx/. 

Raym. i^op. {The Court agreed to this, and enpttdied their 
opinion that no aiSidavit was neceEhty in this ode.] 

Bay^y Berjt. in iupport of the rule. *Hie Aatute of additions 
only requires that the iDefendanfs addldSm be inferted m the 
writ, whereas the plea fiow before the eottrt prays judgment, bc~ 
<caufe the addiHon of the Defendant is not haferted In the declara¬ 
tion. The oidy ol^edl; of the plea is to ddlsy the flaintiEI and if 
fandioned by the Court may be {beaded to eyary deotaraHon liow In 
the ofBce; for it has not been the cuilom to inrroddce the Defend* 
ant’s addition into the declaration of late years, though formeily it 
was done. The Court however will hot hold d»e ob^edion valid 
without produdion of the irtit. Indeed, ha a cafe where a dedara* 
tion began, “ A» R. was attached to attfitor,^ inftead of ** futn- 
moned to anfwer,** and the Defendant demurred m that ground, 
the Court of King’s Bench fs$d they wonld adt aflt upon the re¬ 
cital in the declaration, but would preTume that the proper procefs 
was ufed, till the wrk was produced and demonftrated the contrary. 
In anfwer to the obforvataon, that by aooeding to thU application 
the Court will deprive the Defendant of hie writ of errors it is to 
be recollected that the Eitxie eonfequence enfues in every cafe 
where judgment Is Egned as for want of a plea, on the ground of 
the idea bmng a nullity. Now there are many cafes in which the 
Court have granted Ittnilar appheations; as in Cave v. Aaroa^ 
3 33. where a plea of judgntont recovered was fet alide be- 

oaufe pleaded afobr the Defendant had entered into terms to plead 
ifiuably. And the fame has been done in the King’s Bench with 
aefpe^i! to a pica of the featute of Emkations at tlie time wheh that 

Aa ids j/« t|* 
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SifiMFF. iQ. iWa,piC4 lulv^. 

voir ^ p, 6^|. A. ijl^;|^.[a;l^||0ij^^ ’f f1^||»|^' ;,tbO 

* ^ P-^’\ *' 'P^ 'V.‘ ‘ ^;-'''*‘ ',' '"i ‘ ’ ' •■''•.''’I . 

'l^Ueri the - 

Coai^^,Vefufe4'to tai^pp ,^\a|>|»^ii^ jrbe_ .pica ’ 

48 'hut/ibtp,^j^' , 

.. Opjhts . ’ 

. I^ofd. A^vjiNi.E'sr, Ch- J.. \;A«' thk ts^ns been ^ argued 'Upon 
thp mptfou now befp^^ b^.<5os!rt,,t^«d^^ to with« 

boW pwjjqdgmept^. pr^eot fliall have done 

that w;bici;^ now Ibt:^ ^ur ip dOi though p«rb«^ 
haveb<Mm,tlie,mcw^e,.t^ar,J»9de,bf ;^^^% to have' 

-llgped, jud^nt as/or •want <^fa,pit4withimt\;#U7 «pplkad6n,^ ' 
the (^u^;;.au4,t^ua;hptyfi;|^t rh«,|?efenda»t 'to'uiowio'have that ■ 
judgment fel ^tde» Tbpflea :^ this cafe,;bating the Aatute 
o/additioufi, prays that tlic,dfciaratioP may be jijua^d. I have 
not found A fingfe 4afo,fo #^ich.l^ h^ been held neeefiary to in- 
fert, an addition decia«f4o^ declaration 

ought to agree, and formigrly l^^ variance 

between' h«yc^^en,^afcen:^ . oircuro*. 

fiance, k remains to :|)«’ proy^ hpvfever that any repugnance 
txiSi^ in Uicprcfcnt xafov It never has beep the pra^ice for many, 
years to infert an additfon fo decltratfoos fo this Court, and the 
tjucftioa now is, W^her the pl« wHch baa been p«^ in can be 
received? That ^uefifou by 

the cafe ofy. befog,. 

. made.to the CmH f|r Ikye'w treat .a pW .In.ai^eatei^'^ ■« yi».li't yj'- ■ 

' ^ the couit refofod .to'foake hny nrbMtfdiuffS' 

, but jud^enthavm|:':bh|fo'.r^d aaw lypt of a 'plgy^,.^|. 

. '.eam.e before the Goift»^;^'d was deitdded; npon^muoda w'i^' are"" 

', extremely appUc»u|t 9 &'j|)i*fa^'yii;^,.;:J:^' . 
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fays, thait ** fb look as it is the pmiStiat of tli«^ CMiti: W itfoo the 
mefiife piroefefs fiHf, ilfd ellow an original ^ fucd^ out alkr- 
wards, if liieclCkty io inhftantiate thd* un atlesntage 

can be taHibn afus^ a^itpenrantin WdS mUbhmet In the meihd proceCl*** 
lnthat4saf« the pW'aiHinh^ei^ titat -the cttiginal writ hs4 mifnatned 
the Deiendatit, becanfo thd iMblatatinn tedted that he 'v<ras arteded 
by a dlUbrent neme frptn that nHbtch he deetaeed e$s>nft< 
It liis Icrng been the .pjradlice hot to ^raat oyer of ortgina} sedts$ 
anil thouglf perhaps fncli refu&l may be oonfideped in the M in- 
ftance to have beeh a ftrohg meafure, yStt it **#18 Uic neeeflary 
conrequence of aUhsoiiig i jurlfdUftioQ lyitftvpht Origins!. From 
Uiat mbmleht It btscame neeeiOary td'creat all pleas of this fort «» 
ablolute^ nullities, otherwiie the fiddon heukr which the Court 
all um eel its jurifdiflion Would hiMfe beeh ttiMxed into a mere engine 
of dday. When courts Adopt ’a HfUon. they thuft tneceffarrly 
fupport it. The Court oC ivOtthS not allow a party 

to Iky that he was not in the euilody of |he'tdar 4 (hal, hor the Court 
•of Exchequer that he was not the King's debtor, ^y this doame 
tTQ right Is taken away the Ihliyedl!, nor is he proceeded 
againft in any way Injoriona to himfelf. If Bash a plea wdre to he 
allowed, the Mailer of tlm Rtdk would iFire a new writ agreeable 
to the declaration* If the Cmirt ihiides itieff at Uberty to proceed 
without an original, it svltt neva: pemdt a mode of proceeding to 
he adopted which will have the effk£k of compeUlng the riaimiff to 
»i«c out tliat original which the Court feels itfelf juHilied in afling 
without. We think therefore that as thO plea amounts to a mere 
ouUily, the Plaintii* is at liberty to 0gw judgment for Vant of a 
plea. 

Rule abibinie. 


T ub foHdWft%*tafh was fent by ihe Lord Chancellor ^o^ the 
opinksi of aiisCourt: ’ ' ' 

Hiefkkndaht'on f4th entered into the fol- 

•lowing agreethenr jj^^tnfon: 

• ’ ^ ** tifftiion, t4th Op<Aer lypi. 

Mcinoranducm.'^ t'WtOiam JUkin/oif c£Saint OUvii, Snutb- 
haw this day g^ed to take on leaf* of Jtibn Spunrkr the 
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'huidtdr&d , , , .. ,,,.,-„ __ 

wliich;fere, to:..i|e.;-|i^ .'.bi^'' |bjs,, ,it^^,;,|i^d, 

rent., to 

BtU ft: fe'falr- 

vd;ua 4 a®i||^r'tbe; 3 rai 4 

to.t|ie;kitebeo’.eid^nc^;.^of§®ti;fe;iVt-hievea^fl^_, ..of .^be fawj, 
^;And:;0'Oi^;^^e';biiik.^ :k the. 

fblloswi^; .inenddned 

**: on'tb^ .bthet'fide'li^i^'of^^^ teritrt an4 'eooditiqn8*’exp^e^^- 

dd th't^elO,,' ^o^n,Spu.rfier^l’: Mt^on ^^vCi- 

ingljr t(^ poffeftdO afterwa^fe difpofed of his 

inter^ift therein w. who took poffcffioa 


thereof jmd'pfeid idle:i ■' 

■'■ ;6i|,.t^ duly gfevc no¬ 

tice to the PIfeintijBrs:qq *|twt i^tbe prei^lfqf ar €brifiMiiu then next, 
whkh. he.f(cfhf^ .ipj40f ^al^iqg'lh'^^.the JWcq4^^ no right 
to deterosimc the agteemeat a^^^ of the firft fevea 

years, but that the tenant pnly ba^ that right $ in confe^uencc^^f 
which the Defendant, tetin 1799* duly coiaraenced an 

adion of ejctocnt in the Court of .King’s gench, in order to ob¬ 
tain pofleffioD of the faid premifes; upon which the PlaintifF and the 
faid WiUiam^ AtUnfo^^ in i?/^ry tfrm 1799, filed a bill in the High 
Court iof ;iph,ancery .agaihj(i:.,thn , Peifeiidfent fdt fpecific per¬ 
formance of the faid agr^menv and the Defendant might be 
compelled to execute a tef fe of ,^hd prernires to them or one of them 
for 21 years, The qup^on fqij the opinion of the Court .was. 
Whether upon, .00*^ of the J^id agreement the 

Defendant had 4 r%ht to dqtermiu 4 . the term of 21 yeferp^ thereby; 
agreed to be graoted at the end of the^^r^ ifeyen years ? , 

Shepbird^»s^x* ior, thf to, be ednfideted 

in this cafe is pr^ifdiy. the, fame as .leafe had a^nally hqen. 
granted, and therelofe ifc will he fqjr thf Court to decide. Whether^ 
if a leafe had been;granted for^ 21 yei^ determinable ,at tlic end, 
of feven or 14 ydars, fuch, Ipafe, would have ;^cn ^d 
at the option either .of the iej^r j or or of the leflee poly, > 
In Gwdrjgbjt d, Bali x» Rkbar^^i i-T, 462.: the Court 
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King’s Beticb thii ^ !ea(e fy;)|' Hk^'iirnfne 

a leafe for 'tstine 
option of dthibr pa^ty. Daring t!w arguimont a 
V. Gor^b waa oitoid, as hairing Wri ^cl^^ed by -Mak^e^^ 
and in wtikhit Wa« Ihppdfod to have^ dbubre4 hy him whe¬ 
ther a leafe <br fcvaii* 14, or a t' yclatfi, was not void fbr 
tainty aft%f fhc feven years* Bnt that w^d a miftakb; and indeed 
though the Court xnGbodHgbtd. UaUk,^ebar^n intimated tto 
the ieale wad determinable ait tbo optldn Of either party at the eM 
of the 3d’or €tbi year, yril; it fe obfeWable that iny opttiioft on that 
point was eKtrajudtOial, for the Only point in dtfpiitc wat, WlteA , 
ther the leafc wad hot void for more than three years? 'It Is opeisj 
therefor^ for me to contend that this fpeeied Of l^fe is determlnabte 
at the option of the leffee Only; and widOed if that is hot the con- 
ftruaion put upoti it the provifion will be wholly nugatory, irt- 
afmuch as the leflbr, t<) whom fuoh an Option^ b 
referved, is in no better condition whb than 'tritbotit it| fafceaule'he 
may always renew if be plea lea* Befn^, fuch tiVordf at thele are 
to be conlirued moil favourably for the ^antee. Indeed the plain 
intent of the provifion is to encourage the leflee to expend more 
money upon the preraifea than he wouM otherwife do. If, there¬ 
fore, the intent of the parties cw be fairly Cdile^d, that itrtenc 
muft prevail; and if no intent can be colie^ledj then the leafe muft 
be conftrued moft llrongly againik the leffor. 

Heywood Serjt. contrh. This quefilon arifes not on a leafe, but 
on an agreement for a leafe. Indeed if it were in fOrm a leafe,- 
ftill the queftion wouM occur. In whom the option of derfermining 
that leafe is vetted ? In anfwer to the oijdervatlon, that the agtoe-^ 
ment is to be conftrued moft ftrongjy agalntt the Defendant ac¬ 
cording to the common rule adopted in cafes of grantor and 
grantee, it is to be remembered, that the party applying the 
agreement is the Plaintiff, and that the undertaking being completely 
mutual,, the analogy does not exitt* It has been contended tbiat 
unlefs the option of d«46rmimng or continuing the leafe be givcm 
to the leflee folely the provifion wift be nugatory j but that mode 
of reafontng is very fallacious, for at- all events it favl^s the troubb. 
and expence of a renewal, where both parties arc incUned tO fe- 
Tenancies at will are determinable at the option of cither 



new. 


party ; now. the fpecies of leafe under confideration of tlie Court ia 
framed bn an analogy to that fpecies of holding, fOr though bdth 
parties are bound by their agreement up to a certain period, yet 
VoL. III. 5K. wbea 


I^a.kv’ 

' X 

SiPQ4i(ea. 
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1803. when that period arrives eacV may exercife h‘is vriU whether the 
relation of landlord and tenant fhatl continue any Ipnger, with this 
Si'ORBtER, I'eftridMon only, that if they cho.ofe it fliould continue, it muft 
then continue for another definite period. The cafe of Goodtrigbt 
d. Hall y, Ricbardfoat though fubje<a to the obfervation which has 
been made upon it, is neverthelefe a vetiy ftrong authority in fa¬ 
vour of the Defendant, for Lord Keoyon fays, “ it w^sn^intended 
that this leafe fhould.take effedl for three years at all eyents, and 
that it ihould be in the ele^ftion of either of the parties to put 
an end to it at that time or at the end of fix years, giving rea- 
fouable notice to the other. It t$ like a leafe for a year, and 
fo from year to year, where, if" the leflee wiih to determine it 
at the end of the ycar^ g*vc reafonable notice , to the 

other party.'* . > 

Cur» adv. vult. 

On this day the opinion of the Court was delivered by 
Lord Alvanley Cb. J. This quefiion turns upon the legal 
eonftruQion of the agreement ftatfed in the cafe. It is to be ob- 
ferved, that the agreement is not an offer on the part of the leflee 
to take a leafe for feven or a leafe for 14, or a leafe for 21 years, 
hut it is an offer to take a leefc with an habendum^ as ftated by the 
leflee in his propofals, to hold for feven, 14, or 21 years. The 
ieflbr having alTented to let the premifes upon the terms and con¬ 
ditions propofed, it muft now be taken as if a leafe had been 
adtually granted containing fuch an habendum as that ftated in the 
propofals. It is for us, therefore, to determine what is the legal 
conftrudtion of fiich an hedendum in a leafe. It has been con¬ 
tended that where the terms are not ddined, either pofitively or by 
any circumftance, but an alternative is ftated which cannot be 
made certain witlwjut the option of one of the j)arti6s, the leafe is 
determinable at the option of cither. There feeme to be great au¬ 
thority for fuch a propofition, for undoubtedly Lord Kenyon and 
Mr. Juftice Butter both intimate in the cafe of Coodrigbt d. Richard^ 
fon V. Halli that the option woyld fee in elfher party. But it niuft 
not be forgotjpn {for I wilh it to be underftood that had the judg¬ 
ment of the Court in that cafe proceeded upon the point alluded 
to, it would probably have guided our judgment in the conftruc- 
tion of fuch doubtful words as thofc which occur in this cafe) that 
Lord Kenyon and Mr. Juftice Butter only threw out their opinion 
obiter; ^dit been otherwife, there arc no authorities, particularly 

that 
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that of JJUri XenfQh^ upon a p6ijit*of law ariling put of real pro- *86j^. 
perty, to f lliould be more to defer, ^ Tbe jeafe in 

that cafe was for tKf6ic» -or nin^ years, determinable in the years 
1788, 17^1, add 1794, aild the conftru£tion pm upOn that Icafc 
leafe was, that it gave ah option to either party, but that Inch 
option mtift Be eh:erciied with reafonable notice previous to the ex¬ 
piration of any the terms; and as reafonable notice bad not 
been given, the Coiirt held that the leafe was not determined-. 

With refpe& to the cafis of Fergufon v. (^rnijhy there referred to, 
it is forprifing any doubt ihould have arifen; and indeed h 
does not a^^pear that any doubt was entertained by the Court. A 
leaie having been granted for feven, 14, or aii years, and an action 
of covenant having been brought againft the Icflce during the firft 
feven years, it was contended by the lelfee that it was no leafe at 
all, according to the old dodlrine, that a leafe uncertain in its com¬ 
mencement or duration was void. 'Mansfield that at 

all events it was a good leafe for feven years. Thefe two cafes 
decide nothing with refpedi to the point now before the Court. It 
remains tharefore for us to-confider, notwithftanding the opinions 
thrown out in thefe cafes. Whether, according to the conftrufiioii 
which deeds between lelTor and ieffee have received, the power 
of determining the leafe in this cafe mtifl not be confined to the 
leflfee ? Much is to be found in the books relative to the confiruc- 
tion of deeds which contain covenants in the alternative; from 
all of wliich the rule appears to be perfectly clear, that if a doubt 
arife as to the conftru£tion of a leafe between leffbr and lelTce, the 
leafe muft be conftrued beneficially for the latter. It is laid 
down in the books, that if a man covenant to do one of two things, 
and he does either, the covenant is not broken. Thus in i RoU, 
ylbr. tit. Qtnditim^ 3# ^.446., it is faid that if a condiuon 

be that the obligor fliall -cnfeoiF a man of lands iri D, dr S. upon 
requeil, the obligor has bis elei^Uon of which of the two he foall 
.enfeojOr him, jSo in pi, 4. it is laid down that if the condition be^ 
that the-obligor fiwkll pay 20J. ot a pint of wine upon requeft, he 
has his -elc^kioii. This eledion, however, is faid to depend upon 
which of the two-parties to the eontraia is to do the firft aft- 
Therefore,if a-man make a-grant in the ahemativej and the grantee 
enter into pofTcflion, the grantor is no longer at liberty to clxercife 
an option. So if si, faya to A., I grant you a horfe out of my 
iftable, he puts it in the power of B, to take which horfe he lhall 

think 
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think proper. In the Bi 0 iop cafe, fi Co. 5^* It waa re- 

folved that the conftrni^ipn of as to the cpmcocttcemenc of 
leafes ihould be taken Rmngeil againn: the leBbr, and finoR bene¬ 
ficially for the leflee* Another ftroog authority'to this effe^ b 
Sir Rtfit'land Ileywootti cafe, aCb. 35. ^.i where one having dc- 
miffetl, granted, bargained, and fold certain lands, and the queftion 
being, Whether the grantee IhouM take by demife or by bargain 
and fitle I it was held that the grantee had Ids de^iion. In Dpr, 
761. b. the Court of Common Pleas held that where a leafe of 
prenufeB, which had been granted for 31 years, was grafted to a 
new leffee, a die coiifcdfioms preRfentium tetkim pradiSo^nito u/que 
adfinem termini 31 aMorinn tunc immediate fequentium^ that the term 
Ihould commence in pofTefTion from the end of the former term, 
and not frbm the making of the deed, and the reafon which they 
give for the opinion is, that every grant ihall be expounded moft 
favourably for the grantee, and if the leafe were to commence 
from the making of the deed the Icffee would only have four years. 
Ir is true that Bro-wn doubled upon this point, and that the Court 
of King’s Bench came to a difi’erent decifion. But although the 
Court of King’s Bench might not think proper to go fo far in fa¬ 
vour of the leflee as the Court of Common Pleas did, yet it does not 
follow that they were difpofed to deny the rule of confiruing leafes 
favourably for the leflee} for where two periods are mentioned in 
a deed, from which the commencement of a leafe is to take place, 
the legal conftrudiion is, that it fhall commence from which of the 
two periods fliall firft happen j and fo it was determined in Dyer, 312. 
If. in marg. This principle of expofitton is found; but it is not ap¬ 
plicable to this cafe, which does not depend upon the priority of dif¬ 
ferent periods, but upon tine quefiion, In whom the option of deciding 
upon the alternative is vefted? The leaf© agreed for in the preftnt 
cafe was for feveu, 14, or ?i years. An option therefore was 
certainly intended. If then the priociidc be juft, that a leafe is to 
be conftrued moft favourably for. the leflee, why are we to deter¬ 
mine in this mftancft that the option is in the leffor ? If indeed a 
provifion had been inferted that the leafe ihould be determinable at 
the option of either party, the lefibr would have been entitled to 
take advantage of it} but where np. f^ch provifp is inferted, the 
true conftrudion to be thAt the leflee is entitled, at fila op¬ 
tion, to take that term which is moft beneficial to himfelfi Not- 
withflanding, therefore, the opinions which have been referred to 

4 of 
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of u3 Mr., |aflice meiilwk tiut 

of the country^ cxUli upon the Dawh 

coolireiog■deed# bt^weea lefllbr and Ibi^ reqotte$ ii» to hold* thit 
where a grant is made tti an< alternadive cannot he deters 

mined by extrinflc eircuinfl^ancet, the option is irft in the l«ie«. 

And we Ihali certify accordiogjy. There is a cafe of n. 

Litt, 363. which bears very ftrongly upon this fubjed. In. 

4;hat cafe,, a leafe having been granted to j/i. and i?. for forty years tf 
they and three others, or any of them, iOtould ib long Uvej a 
fecond leafc was granted babtndum from the adminiftration (n), 
which fhonid he in the year 1568, or from and after the furrcndcr, 
forfeiture, or other determination of the faid leafc to A, and iS.j” 
and fome of the pcrfons for whofe life the firfl; leafc was granted 
having furyived the year 156S, a queflaon arbfe when, the fecojtid 
leafe ought to commence. The cafe indeed docs not i^peat by 
the report to have been finally determined, bat the i^omt ftrongly 
inclined to think; the lefiee Otould have his de^^n, becaufe that 
conllrudion ought to he adopted, which is ntoft favoiirable f<st 
leflees. 


(4) Tbis Teems to be mirprinted l» Litf, for Anaoweinioo. 


BfiAlE V. TnO«fSO?T. S%»3d. 


^ssvxspsiT for wages due to the Plaintiff as a manner on. board 
* the Ifahdla^ on a voyage from the port of Lpndm to PitetJ^ 
burgh, atid from Fetei^rgb htfck XfSt London^ »t' 5/. /cr month. 
The declaration alleged thC fafe aiviwi! of thm ^a&e/ia at pet&rf^ 
burgh, and her return from ^ence to Ljcmd<m, ** during the whole 
of which faid voyage the Plaintiff continued and remained in and 
on board the faid (hip, in the fcrvke of the laid Defendant as fuch 
feaman and mariner as' jiforefaid.*’ There were alfo counts 
for wages as a fiiaman, on a quarttum nuruit, for money paid, 
laid out, and expended,^ for money had and received* and on 
account ftated* 

The caufe was tried before Lord if/od/di^Ch. J, at the 
mnfttr Sittings after laft Michadmat term, when' the foUtwrlng 
voL.111 ^L ' ■ ' 


£lu. whether 
«Be crew* of 
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1805 Ipe^UI was Xt»e a on 

“bT^ tbs; I4.rh day of J’#' executed articles to ferycSas a feaman 

TwojTrioa. ^ Briiijb fbip caJltpd the ffaheUa^ of which the Defendant was 
inafter, M the wages per month, on a voyage from LmdoH 

to Pe/e£/&wr^i», and/from thence to homian^ aud that in con-* 
iideradon of the faid monthly wages the PhiintiiF: &ould and 
would pcrforna the above mentioned voyage i .and ,thjC Defendant 
did hire the Plaintiff for the faid voyage, at fuch monthly wages, 
to be paid purliiAut to the laws of Great Britain;, and the PlaintifF 
‘did promife and oblige himfelf to dp his duty and obey the Jayvful 
• commands of the officers on board the fakl Ihip or boats thereunto 
belonging as became a good and faithful feaman and n^ariner, and 
at all places where the faid fliip fhould put in or anchorduring 
the faid voyage to do his befl endeavours for the prefervation of 
the faid fhip and cargo, and not to neglcd or refufe doing his duty 
by day or night, nor go out of the faid fhip on board any-other vefl’cl, 
or be on fliore under any jircteace whatfoevcr till thc%’'oyage fliould 
be ended ;a«d the fhip difcharged of her cargo, without leave firft ob- 
V' ' tained of the mafter, captain, or commanding officer on board; and 

in default thereof it was agreed that he ihonld be liable to the penal¬ 
ties mentioned in the 2 Geo. 2. c. 36. and the 37 Geo. 3- c. 73.; and 
further that 24 hours* abfence without leave fhould be deemed a 
total defertion, and render the Plaintiff liable to the forfeitures and 
, penalties contained ip the a€ls above recited; and ailb that the 
Plaintiff ffvuuld not .demand or be entitled to his wages, or any 
part thereof, until the arrival of the laid fhip at the above men¬ 
tioned port of difeharge, and her cargo delivered ; and that if the 
Plaintiff fliould well and truly perform the above mentioned voyage 
he fhould be entitled to the wages or hire that fhould become due 
to him purfpant to the faid articles. The Plaintiff accordingly 
failed on board the faid fliip, which arrived at JPeter/bargit on or 
about the iStbtlay of October in the fame year; and continued 
there in profecution of the purpofe of the voyage until the 5th 
day of November following, o^ which day the following order was 
iffued by the Government; “ Whereas w^e have learned 

that the ifland of MaUa^ lately in the poffeflion of the JJercule.^ has 

(a) There wak a fiatlfiar fpecial yerdi£t wa$ a foreign feaman. Both fpeebl vordift* 
found in a cafe of v. Bradtrick, with ww argued and decided (ogather. 

rtite only diSerence, that dte Plaintiff there. 
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bcert "furTeftdmKj to ih& EngliJh »ro^ j ;bu^^ar^t it k 

whether'U'he' agre'emetit"chtered-''i,rit6'on.'the 'i798,'. '^^ 2 ^■ 

wiU b^<fulfilled, accojp^^^^^ to wlitcfi this iflatidi afit^’its captoi^-^ 

5^ to Be refiored to the Order of John of JerufdJ^M^ Gif' wliich 
His Majefty the Einjperor of ali the Eujfids k Grand Mafier," His 
ImpcS'kl IMIajefi^ being determined to defend his right^ has been 
pleafed: to command that art embargo fhall be laid 6 -^ zW Edglijb 
thips in the ports of hts empire till the above-mentioned conWn- 
tion ihalt be fulfilled.” After this order guards were placed along 
the flsore to prevent the creWs from efcaplng from their relpeQtive 
Blips until the loth of the lime ntortth of Ndvember, when fuch 
part of the crew of each Ihip as were Brifi/B fubjefts wefe taken 
out by a Rujidn guard and marched into the interior of the coun¬ 
try, and the foreign feamen, being cfaimdd by their confuk, were 
put on flrore and fet at liberty. On the i 8th and 21ft days of the 
iiiid inooth d Newfittber^ the following proclamations appeared in 
the Peterjburgb Court CassetU: *♦ The crews of the two Englijb 
Blips in the harbour oi Nurvu^ on thfe.arrival of a milikry force to 
put them under arreft, in conlifequcnce of the embargo laid on 
them, having made rcfiUatice, fired pifto’s, and forced a Rujfian 
Bailor into the water, and afterwards wciighed anchor and failtd 
away ; hk Imperial Mfijefty has been pleafed to order that the 
remainder of the veflels in that harbour ftiall be burned.” His 


Imperial Majefty having received from his Chamberlain StaUnJkoi 
ixPalcrmo^ an account of the taking of Maltdy has been pleal’ed to 
ciirefl; that the following note fliall be tranfmitted to all the Diplo¬ 
matic Corps refiding at his Court by the IWinifters prefiding in the 
College for Foreign AlFairSj Count RotoptJMn and the Vice Chan¬ 
cellor Count Pmin .-—His Majefty the EmperOr of all the lhf£ias 
has received circuraftantial accounts reBpeiting the fui render of 
Malta^ by which it is actually confirmed that the Engiyb generals, 
notwithftanding tbelrepeated remonftrances on the part of His 
Majefty^s MiatfterS at Ptf/erntJ, as Well as from the Miniftry of 
Hk B'mliun M^^efty, have taken* ppli^ifioa of VuioUay and of the 
ifland of Molta^ in the pame of tfije King of, Great Britam^^nA 
have hoifted his flag only. Hk Majeifty’s juft indigna¬ 

tion having been raUed by this yipiatiqn of good confidence, he 
has refolved not to take off the embargo that has been laid on ali 
EngPJh veflels in the Rujian ports until the agreement of the con-- 

ventioh , 
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vention cmicluM in 1798 ihall been cWBfjlctely ^carded 

into ejcccotioiC On the i^th of i8p| Hb Briiantm 

Majefty in CwncU iiSiod the following order: *^Wber«a# 
His Majefty lias received advice that a large ntiniher of vef- 
felfl belonging to HU Majedy** fubjefls ha^ye beett and are de» 
tained irf the ports of and that the fatloni otvti 

gating the fame have btecn and are detained as prifoners in 
different parts of Rnjfia^ and alfo that during the continuance 
of thefe proceedings a dangerous confederacy of a hodile na¬ 
ture againft the juft rights and intereft pf HU Majefty and 
his dominions has been entered into with the Court of Saint 
PeUrJhurgh by the Courts of IXenmark and Sweden refpe^lively, 
HU Majefty, with the advice of his Privy Council, is thereupon 
pleafed to order., as it is hereby ordered, that no (hips or veffels be¬ 
longing to any of His Majefty’s fuhjetfts be permitted to enter and 
dear out for any of the ports of Ruffm^ Djcnmark, or Sweden^ until 
further order. And His Majefty is further pleafed to order, that a 
general embargo or ftop be made of all RuJ^an, Dani/by and 
Swedijb fhips and veflcls whatfoever now within or which here¬ 
after ihal! come into any of the ports, harbours, or roads, within 
the united kingdom of Great Britain and Ireland^ togetlicr with 
all perfons and effetls on board of the faid fhips and veflels; but 
tliai the utmoft care be taken for the prefervation of all and every 
part of the cargoes on board any of the faid Ihips and veflels, fo 
that no damage or cmhe/.zlemcnt whatever be fuftained ; and the 
ivight Honorable the X-ords Commifiioners of His Majefty’s Trea- 
furjs the Lords Coromiffioners of the Admiralty, and the Lord 
Warden of the Cinque Ports» are to give the ncceflary direflioo 
heeain as to them refpefllvely appertain:’’ On the 16th odja* 
nuary iSoi His Britannic Majefty in Council iffued the follow¬ 
ing order: ** Whereas His Majefty has received advice that a Urge 
number of veflels belonging to His MajeftyU fubje<fts have been 
and are detained in the ports of RuJ^iUy and that'the property of 
His Majefty’s fuhjefits in Rnffta hits, by vimie of feveral orders and 
decrees of the Rujp,aii Government, particularly one bearing date 
the a9th of l^nvemkcf Uft Old Stile, (corrcfponditig with the loth 
oi December Stile,) been feized and diredled to be applied in 
violation of the principles of jufticc and of the rights of the feveral 
perfons-intcrefted therein, HU .Majefty) with the advice of his Privy 

7 Council 
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GouholJj !»thei^iii))oii to order, as it is herebjf prdefed, that 

no biib drawn fillee tbb faid 29th of H&vember Old StUe (corie* 
fpondin’gf with the? icnh af Udetntber New by or on behalf 
of any perfom being fnbjteae of of refiding in the dominions of 
the Emperor (hall be accepted or paid without licence 

frenh one of Hia Majefty'a Friiicipal ISecrctanea of State firft had in 
that behalf, itniil further fignlficarfon of His Majefty's pleafnrc, or 
until pfo.vifion (hall be (nade in refpeft thereof by aft of parlia¬ 
ment ; whetebf all petfons concerned are to take notice, and go¬ 
vern theftifelves accordingly.” The captain and the JSriitjh crew’- 
of the I/aMk refnained up the Country iiH the 2 fiih nf Mn^ in the 
fucceedhig year, during which time they were kept iMthnx ccitain 
iK>unds, and, from the time they Were taketi from their fldps, weic 
treated in other refpedS as if they had been prifoners of wah. Ou 
the fiSth of May in the Ihcceedtng year, the Captain and fuch of 
the crow a$ had been marched up the coiihtry^ hating returned oh 
board the (hip, the Plaintiff joined them 'and proceeded on the 
voyage to London. The (hip (ailed to Petetjburj^h in ballad, to 
Ining a cargo from thence to tmdfbn^ and was rO be paid freight for 
that cargo by the too- 'Fhe Plaintiff did his duty as a ftfAtrtau on 
hoaid the (hip during the fald voyage, and the (hip received the 
(ami* freight as if Ihe had not been detained, and no moc. After 
the capuin and crew returned on board the fiid (hip, to wit, on 
the 5th yune 1801 O. S., the Govertiment ilTued the fol • 

lowing order: “ Quohpie IHntetuion maghanime de S. M. 1 * Em- 
peicur de toutes hs RnfiurS de rendrC plcine et entidre juftice aux 
Injelft Britamiifiuei qui out efl'uyc des pertes pendant Ics troubles 
qui ont aitete U bonne intelligence entre fon empire et la Grande 
hrkagne foit deja conftatde par 1.>S fait«, S. M. f. ue confuhaiit 
que fa loyauic A autonlc encore le Pleuipotentiaire fouftignt' a de- 
clartr comme it declaie par la prefente: Q^ie thus les navlies, 
les marchandixee. et Ics proprietcs dcs fdjets BiUaUntqf^Pt^ qui avaient 
etc mis en fctpicflite (bus le dern‘cr “rfegne in Rujte^ flrnui non 
(eulem^*^ fitlelentent reftieues aux dltS fujets Britannique^ ou a 
leurs cotnmettanc, m^iis que pour les e'ffcti qul auruicut etc ahem, 'j 
d’ une maniere quelconque, et qtii ne'pourraleat p!tii» eire rentlus 
en nature il fera accordd liuit proprietiire^ un equivalent coilvcuabje 
lequel fer* detormift^ tiltttteuretnent d*aprc» ks reg1ci> de foqulr/. 
En foi de qum nous plenipotentiaire de S. M. I, de tout' s Ic^ 
Vot, lU. 5 M RdJJiki 
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1803. Ruffles &yom %n<f 1 st. p^efent^’ ^ieclajra^^^^^^ 

'jjfcAt/ pofer le fci^u de nos iirpies.^ a Si. Ft^e^&urg le r? 

„ ® -i8oi. (Sigrid) Gbmte 

THOMPsajN. , ■' " >/■•* ■■:.■■■' •;;^ . «.■ »t' 

yet been carried tifiwi. No ;*pcw articles Wert 

entered into between the cApt^ip atiid' crew. The Plamtiff has 
received all his wa^es for the yoytigc a^ori^itlg tb the ardlcle^i 
except, for the time the captain were -fo kept out of,the 

laid (hip!. ' ' . ‘ * ■ ' ■„•' ''''■■ 

This fpectal verdia was twice argued i firft In term 1803, 

by /.e»r Serjt. for the Tlaintiff, and Bayley Serjt.,;for the Defendant, 
and now in this terid hy G»£iie//Serjt. fOr the,fbrmer^ and Marjhall 


Serjt. for ihe latter* 

Arguments for the Rlaintlff. The only grounds upon which it 
can be contended that the Plaiutiff ought not to receive wages for 
the wfiole time mentioned in the fpeclM »erdi< 9 ; arc, that the con- 
iradl for wages was eijthcr extinguifhed or Tufpended by what took 
place in Rujffa. If the adl of the Fu^an Government is to be coa- 
fidered a^an embargo, it is clear that the contra^ for wages was 
neither extinguiOied nor -fufpended. , The Madley'v. ClarMe^ 

8 T. R, %$.). cxprefsly decides that an embargo dbes not extinguifh 
a comraft; and though the embargo In that cafe lafled two years, 
ilill the parties were held liable upon the Gpntraia at the expiration 
of that period. No authority is to be fduncl in contradi<Shiqn of the 
law laid down in that •cafe, , dt appears alfo from Molloy, b. 2. c, 2. 
f. 3. that freight is due and ipuft be paid nptwithflanding an em¬ 
bargo. Now if freight be due, wages inufl^ alfo be due. It can 
make 00 difference that the freight was txi.ntfadkd for in this cafe 
at fo much too, for if the voyagewere put anernd to in a cafe 
where the freight was payable by the mouth, all right to freight 
would equally be cktinguidied* I*t>rd JCet^on-ytu MsudAy v. Clarht^ 
when fpe»kiog*of the Inconveniencea which would arife from hold¬ 
ing an embargo to armittm to an extinguil^ contract on 

a charter pany, ol^erves, that'fuch % do^i^riiie wo have the 

effed of putting end to allci^tt'ads f<vr fieight: and for W;agcs.. 
Nor was the cnrttij^d for,-.,wagfi8^^l^ a contrad entire in its 

nature caimot be f|fpeo4ed andaffefWatda revived ,wUh all |is con* 
feem nees and incilcntSr Th^e w^ e.ttbct in the Ifw, pf 

England or \n thelaw maritimei-plfbch.a fu|*ped^on.,‘ 

fa^Ewer^v T.R, i2y..it4viU}itikfiuTm5.gtautitsdiihat w were 

■ ''.due 
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due to the feamett dufio^sin «inhajf?oj for the only point contcftcd 
in that cale was. Whether the growing due durinj’ th-it pe* 
riod, and the provifions expended, were eovuted by An iniuiante on 
tlte body of the Ihtp, Though the feaineifcduring thttlr detentjon in 
could not be employed, they weic bound to wuit 

until their fefvices fboUld be required j but if the embargo be h^^d 
to fufpend the contra€t, that ftifpenfion will operate to divide the 
contra^,and create an interval of an unterlain duration, in which 
the contradl niAy be faid to'be diflbivcd /ro Aic w^r, renewable 
whenever the embargo fliall ceafe* In fuch cafe, are the fciracu 
at libel ty to enter into new engagemenrs, and yet obliged to hold 
ihemfd-ves in readlnefs at a fututc period to fulfil the remainder ot 
the contrail? All contrails for fcamen’s wages arc regulated by the 
a Gdo. 2. c 36. The principal objeQ of that ftatutc was to prevent 
the defertion of lea men in foreign parts, and to compel them to 
continue on board and fulfil their contrail until the voyage wai 
c<*mpleted or defeated by capture, or other accident of that kind. 
Under the 3d le< 9 ;ioH of that adl the Plaintiff in this cafe would have 
been a delerter, and hatve forfeited Ida wages, had he quitted the 
Ihip upon the embargo being laid on in Rti^a. If a £hip be cap¬ 
tured, and afterwards letaptured, the contrad is not determined, 
but the entire freight is due. Mo/%, t>, 2. c. 4.^^ 13. The neat 
queftion U, Whether the a^l of the Rt^an Government amounted 
to any thing more than embargo ? An embargo is a temporary re- 
ftraint, adopted for a pavticuiar purpofe. The Ihips, cargoes, 
and feamen, are all taken into the cuftody of the power which 
itnpofes it. But the degree of rigour with which thefc circum- 
ftances may be attended in any particular cafe will not alter the 
nature of the aft. The effcnce of an embargo is that it fliould be 
a reftraint tptoufqu^. It may or may not terminate in hoftiUty. In 
the prefent cafe it never proceeded beyond anembaigo, for re- 
ftoiarion wa 4 made. The peculiarity of the embargo in queftion 
was the hardfhrp impofed upon thefearaen. But that circumftance 
ought to have no operation upon the comra£l between the fcamen 
and the owner, the latter of whom was not affe^lcd by that hard- 
{hip. indeed it would be a mooftrous propoCtion to fanfltioft in a 
court of juftice, that if the feamen are treated with extreme cruelty 
during the continuance *of an embargo the contrad between them 
and their owners fhouid be extingidftied, and they fbould lofe their 
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wages ji but tbac if tbey were trej|te4 with buma«Hy they fihould be 
entitjed to re»;ov^r them. Nor can the period % ,wlMch this em * 
bargo continued operate to inir«alidat;e the contrai^y fince it was of 
lefs duration then thttio Ih4Ux 4nd it ».ro be ob- 

ferved, tliat the ai^ of the Ruftan is citprefsly hiled an embargo in 
the edid; of the JE-mperor himfeUt Jt is npt necedary to entitle a 
Teaman to wage* that he ihould peribnally ferve on board the ihip, 
provided be do fuch fervices as tpjs nature of the cafe w^fadmit of j 
for in Ckondkr Cfuves^ a M* BU 6q6* in rmiu^ the PUiodff re¬ 
covered the whole of bis wages, though, io cpnfequence of iUnefs, 
he was ppt op Ihore at Vbih^elpha. Wh^t is to be found in VmUh 
upon this fuhjed is not founded upon any general rule of iparitime 
law, but upon the particular ordinances of which were in 

many cafes made for tliepuurpole of lupplying defeCis in the general 
law. The cafes of the Briftjh and the foreign feamen mull Hand 
upon the fame ground: for although one was impiiioned and the 
other not, and confcquently the latter had the adual power of 
leaving the country apd entering intp a new fervice, ytt in point 
of law they were both equally hound to wait for the termiuation of 
the embargo, and refume their ilatiops op board the Ihlp whenever 
that event Ihould take place. 

Arguments for the Defendant. The leizure ftated in this fpccial 
vertUdt amounts to a capture} and i** not merely an embargo. But 
fuppofing it were an embargo, flill the pefendant is not entitled to 
wages for any longer }ieriod than while he fcrvtd on boaid. The 
term “ embargo” is derived from a Spanif) word, and in its original 
fignificatieu imports a prohibition of egrefs by public authority. 
I’he of an embargo is cither to prevent ilie flops of the power 
which impofes it from falling itUo the hands of an enemy, or to 
detain the ftiips of foreigners. But an embargo operates merely by 
way of rcftraitit. and the rnaftcrand crew arc left onbaird. The 
former retains the entire t«a».igem«[nt of the Ibip, may land the 
cargo, difchaj;ge fallois, and do any aO, but leave the port in v«bich 
he is confined. lathe preient cafe, bowever^.the ihips were uketi 
poflefllpn of by au armed force, and were not rot^rely retrained by 
the hand of the cu^om-houfe interv^euiog in aAvB mode to pre¬ 
vent their egrels. If it be laid^ tha^ en embargo is en equivocal 
ad, and muft be determined by lhfc^iw<tlvc wbieli gives rl& to it, it 
may be obferved, that the i^otive qf the OoUrt ipf Rujm cim only 

be 
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be afeertained by its ads} and thole ads form a very authentic ex* 
pofuion of the motives under which the firft poffelfion was taken. 

It appears that the crew were made prifoners, treated as prifotvcrs, 
and marched up the country. It is clear that the condud of 
Rujfia was conlidered by the Government of this country as 
amounting to an ad of hoftUity; for in the King’s fpeech of the 
2d of February 1801 it is Rated to be the commencement of a pro- 
jed by the three Northern Powers “ to eftablifli a new code of 
maritime law, inconfiflent with the rights and hoftile to the interefts 
of this country,” A different mode of treatment was adopted 
towards Britijh fubjeds from that which the fuhjeds of other na¬ 
tions experienced ; which clearly proves that the ad was intended 
as a meafure hoftilc to Great Britain. All foreign failors were fet 
at liberty, and the Britl/h failor, if he could have efcaped from hii 
confinement, might have entered into a new contrad, and was nor 
hound to wait till the reftridion Ihould be taken off, that being an 
event which might polfibly never happen. Confidering the con- 
dud of Rttjfia then as an ad of hoftility, it diflblved the relation 
between the mailer and mariner, and cither determined the con- 
trad or fufpended its operation. In the cafe, of Curling v. Lvng^ 
ante^ vol. i. p. 637. Lord Ch. Juftice Eyre confidered a contrad for 
freiglit as determined by a capture, though the fhip were afterwards 
recaptured ; and it appears from Chandler v. Meade^ cited 2 Ld. 

Raym. 1211. that if a fhip be captured and ranfomed, the mariner 
can only recover lus wages pro rata,, if indeed he can recover at all. 

In the cafe of capture and ranfom the feamen’s wages are liable to 
contribute, and the fame feems to be the cafe upon a capture and 
recapture. Abbott on Merchant Ships and Seamen^ part 3. r. 8. /.' 14. 
imdpart 4. c. 3. /.’ 2, Freight is due for the ufe of the (hip, and 
wages lor tlie fervicc of the mariners; hut if the Ihip he taken 
by force out of the poffeflion of the ow'ncrs, and the fcamen arc 
thereby prevented from performing any fervice, neiilier freight 
nor wages can accrue. Suppofing the detention, however, to have 
been a mere civil embargo, Hill the Plaintiffs are not entitled to 
w'4gcfi during their abfence from the Ihip. Wages arc the reward 
of fervice, and are payable for no longer timie than the fcrvice is 
performed. It is laid down in Pot bier^ tit. Gontrat de Ljouage^ 

No. 140. that if a perfon hire htmfelf to a mailer, and is prevented 
from performing Ids fervice by fome power which he cannot refift, . 

Vol. ill. 5 N 
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no wages are due, TJie right to wages extfts no longer than the 
relation of mafter and mariner I’ubfifts: the moment that is dif- 
Iblved the wages ccafe, and whatever puts it out of the power of 
the mariner to perform his fervice terminates that relation. Indeed 
there are cafes where the fatlor does not earn wages though the 
relation of mailer and mariner iublill; where freight is earned, 
wages arc alfo earned; but where the lliip earns no freight, the 
faiior earns no wages. Tints in the ATarifte Ordinances^ tit. De 
rEngogemt'/it dcs Mdtrhis^ Valin^ tom. i. p, 6S8. 410 edit. 
and Potbitr^ tit. Lounge des Mdtelots^ No. i8o, it is Aated that 
where commerce is prohibited at the place of the flhip’s dtftinatioa 
licf'ote the commencement of the voyage, the feaiium fltall be cn- 
litied to no wages; whether hired by the month or for the voyage, 
he lhal! be paid only for the days employed in litttng out the Ihip. 
It tiiih pif Ihbition happen during the voyage, he fliall be paid in 
pioporrion to the time he has ferved. And in article 5. of the Ma- 
rhu Ordinances^ tit. Louage des Mdtelots^ it is laid down that iu 
c.ife of an arreft of princes before the voyage commenced, no 
wages will be due except for the days emjdoycd in fitting out. 
But if this be during the coutfe of the voyage the wages of tb.e 
failors engaged by the month flial! run for halt during the deteit- 
tion, while thole engaged for the voyage fliall be paiil according to 
agreement. I’iie rcafon of thefe regulations was, char by the ma- 
liiie law ihc I'ailor originaljy was euiitled to nothing, and both 
Puthicr and Valin treat the indulgence as an innovation, Pothier 
fays, that the arreft being by ati ineiifliblc power the mafter cannot 
be refponfible for it, according to the xvXte caftis jhrtnhi a neminc 
prajlantur. If the faiior fuffci s by this delay, fo do the mailer and 
owners of the Ihip. Poihier^ tit. L.;-age dcs Matclots^ No. 1K2. 
'I'he ohfervation Valin is, that as to iln’ic engaged by the montli 
it would not be juft that the owner, who gains no freight during 
the detention, Ihouhl pay the lailors their in’l wages; and, on the 
other iiand, it would not be iieafonable that the failors during the 
whole time of the detention Ihould do the duty of the Ihip for 
their viduals only. It was neceflary, therefore, he obferves, to 
adopt foinc modilicaticn ; and of this the faiior has no reafon tp 
complain. He Indeed ixpreffes his furprize that there Ihould be 
no regulation for the rditf of a fai|ur engaged at a fpccific hire for 
the voyage. VaUn^ torn. i. p. 690. The general rule with refpea 

to 
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to freight b, that if it J)e by the month it docs not run during a ifio3* 

detention, whether that be at the beginning or in the courfe of the 
voyage} nor is it augmented if it be a fpecibc fum» KiZ/V/, tom. i. 
p. 627. The law laid down in the cafe of v. Clarke is not 

to be difputed. There the embargo was only until further order 
of Council, and the Court determined that St fufpended, though it 
did not difToIvethe contra^a, notwithftauding that itlailcd two years. 

It is fjugular that any quellion fliould have arifcn there. But it can¬ 
not decide the prcfent cafe, for it has already been flrcwn that t.he 
mere continuance of the contrad of charter-party does not neceflarily 
entitle the failor to wages. 

Cur, adv. vult. 

The learned Judges differing in opinion, delivered their feiiii- 
vnQwi^ fariathn this day. 

Ch AMBRE J. Thefe are adions for mariners* wages; one of them 
is brought by a Brltijh feaman, the other is brought by a foreign fe.s- 
man. But that circumftance appears to me to make no material dif- 
lindion between the two cafes, and therefore they have been argued 
as one cafe, without at all adverting, in the courfe of the argument, 
to that diflindion. The quqftion that has been argued upon this 
fpecial verdid 1 ?, Whether during the period in which the crews 
were put under the care of Rujfian guards, and kept in a ftate of 
confinemenr, any wages were earned by the mariners ? It is con¬ 
tended, on the part of the Plaintiff, tliat they ought to recover in- 
afmuch as no fault has been comrnirted by them ; they fay they 
have done their duty, and that the owners have earned and received 
their freight; that the ad of the RuJJltin Government amounted to 
no more than an embargo, and was not a capture, and that an 
embargo is not a diffolution or fufpenlion of the contrad, either 
for freight or wages. On th.e other hand, the Defendants do nor 
deny that wages were earned while the crews continued on board 
their refpedive (hips, but they f.iy it was not earned after the 
crews were taken out and marched up the country, and a feizure 
made of the fliips and property on board j that this detention anti 
imprifonraent amounted to more than an embargo, that it was an 
hoftile capture, which either fLifpendcd or diffolvcd the contrad 
with the mariners. For the Plaintiff it has nor, I think, been con¬ 
tended tliat if it was a capture any wages could be earned while 
fuch capture continued. The condud of the RuJJtan Government 

on 
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on tills occafion is novel and unpfccedenHsd, and it feeths that the 
cafe which has arifen otit of the cohdu^ df that Government is 
equally novel. But, exctcifing the heft judgment I can on the 
cjrcumftances that are dated in this fpectai verdi£t, it is my opinion 
that the ads of the RuJiaH Government towards the (hips and 
crews were hodiie, in confeqiience of which the fhips and cargoes 
are to be confidered as under capture and not Under an embargo. 

1 concur with the tlefendants* counfel in thinlting that the term 
embargo** implies only a temporary reftraint of the departure of 
ihe fhip; and I cannot aflent to the prQpofiiion that the Defendants 
are bound to prove an abfolute intention at the time to coudfcate 
and condemn the property at all events, or that in the prefent cafe 
it will vary the hoftile nature of the ad if it diould appear that 
there was a profelTeii cr real defign to reftore the property and rc- 
leafe the prifoners in an event that might happen, polTibly after 
making the feizure of the fliips and the ill-treatment of the crews 
part of the means of procuring that event. In confulering the 
nature of thefc proceedings of the RuJJlans I look at the ads them- 
feives, and not at the language of their orders. 'Their calling the 
feizure an embargo does not of itfelf make it one; it cannot alter 
the nature of the ad itlelf, though it muft be confefled the language 
as well as fubftance of fon’ie of thofe orders is violent enough. To 
fee what the legal confequenccs of thofe ads are, it may be proper 
to look back to the orders, or at lead to fome of them. The full 
order, which is dated November 5th, 1800, perhaps may not be 
conftrued an ad of hoftility; for by that order, after dating the 
uncertainty whether the agreement refpeding Maita^ entered into 
on the 30th of December 1798, would be fulfilled, it is only ordered 
that an embargo ihould be laid on all EngUJIj veffcls in the ports 
of the empire till the conventiim iliould be fuUilletl.j Iiowevcr, im¬ 
mediately on that order being made guards were placed along the 
ihore, not to prevent the (liips from (ailing, but to prevent the 
crews from elcaping, and thofr guards continued on that duty till 
the I oth of November. It is not ncceflary on the prefent occafibn 
to fay that this order of the 5th of November amounted to an ad 
of hoftility, notwithftanding the intention of it was to prevent the 
efcape of the crews.; becaufc the order of the loth of November 
ijpeaks a language perhaps more decifive. On the 10th of Novem¬ 
ber failors were all taken out by Rujiem guards, and 
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marcbed itito Ibelnterior of ^be epiiotry^ and (he foreign fe^tnen 
ferving on bc»r4 Uic Br^tifb ibipa wore put on (bore and fet at 
Ubertjjr. Now I cannot weU cpoceive an ad more hoftilc than fchat» 
or an a<9; more annecciTary for the mere purpefe of detention. The 
crewa were totallj^ deprived of tbe’tr liberty, marcbed up Into the 
country, and remaved from (he ejjiercife of any duty that belonged 
to them in their refpedivp Cliip?. And there feemed to be a marked 
diftindion between the Britijh leamcn and the feamen who were 
the fubjed| of other Powers with whom Rti£in bad no quarrel. 
Now if the objed waa merely to detain the fhips, what rcafon was 
there to make that diftindion ? They were all equally bound, by 
their duty ariling from their centred with the fhip-owners, to talrc 
care of and to proted the (hip. But thefe foicigncrt> were claimed l-#y 
their I cfpedivc confuls. Why wefc they claimed by their refpediv c 
confuh? Bccaufe they looked on that impiifonracnt of the lubjeds 
of their dates as an ad of hodilhy, and it was not the intention ol 
the Rujian Government to commit an ad of hodility towaids 
them j and therefore they were fet entirely at liberty. Then came 
the proclamatious of the i8th and a I ft of Nuvember\ and thoujjh 
the imnudiite objed of the firft part of thofe proclamations was 
not the fliips now in tjueftiqtJ, hut tW'O odier (hips, yet the (ubh’-< 
quent part of it fecinb pretty flroijgly to flicw the hoftde viCws oi 
the Court of Hujfui. It ftates that two Ra^Ujh ftnps at Ktrv^i had 
made refiftance, ftred piftols, and forced a RtfjfM failor into tlic 
water, and aftciwaids weighed anchor and failed away. This 
might have jnftitied ftrong mealores, perhaps, agaiuft thefe two 
dups. Bur although'Ihele two (hips had dro|q>ed aiichor and made 
their elcape, the revenge of the Ruffian CTOveinincnt v^ms direde*d 
againft the owners of other Ihips thatf reoiained in that port, aud 
thi le flops aic ordered not to be detained, but to be buined. The 
lublequent pan ot the proclamation ftates that the embargo is not to 
bo taken off from the veffds } It calls it an embargo, hut it 

is maniteft that the language in the pioelamatitm is merely cJflour- 
ahle, probably with a view that thtir conduct might not appear to 
other Powersfo violent »8 in fad it was; they called 4 anciubirgo 
which was nt>t to be taken off the veffels, not laying one word of 
the treatment of the crews at the time that piocUmatiou had been 
iffued. The treatment of the ertws continued alter that period 
ex-idly the fame that it was before. 1 am not aware that any 
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material obfi^yatkih arifea on .tfef or^era of CWoocil tliai JiEiilfd ii* 
this country io coufcqiHEnce <ti^;^eten»bn:of 


tlie portsi they vefete to he; 4^aihe^, and 

they ambunt ^plftn an embargo. In a fobfequent'br^eir nC 
CpunetT, an end^^avwr is ma^e to prevent the acceptance and pay^ 
mentof any billa iiiiavpnrtd any petibaa refi4ibg in the Emperor’s 
dominions. TbeCe are all the. obfervatioas that arife on the ian-! 
guage of the orders, ^the language of Ibtne of them is, I think. 


hbftile enough; but it is what the Gbyernment has done,, 

and not what it has faid, that tvill denominate the tranf^dion hy 
its true defcription. It is material to cqnfidcr what is the diiScrence 
in fad between that which ,ba$ nfually been confidered as art em¬ 
bargo and that fort of condud purfued by the J^ffmns on this ocr 


caiion. It is admitted that a mere embargo, a mere detention, will 


not prevent the claim of the mariners to a continuance bf the pay¬ 
ment of their wages, and for the beft of all poillble reafons; in an 
ordinary embargo, the mafters and rnariners remain in pofTeflion of 
the Ihip and cargo, and while they are in pbfleirion of the property 
they afe io » fitua:ion to difeharge that duty which the law cafts 
upon them* namely, to take care of the fhip and cargo while fltc 
is detained in pbi**. Thc mirchief to the owners would be extreme 
if fuch ah embargo were to effed a cliSblution of the contrad ; in 
moft cafesj the property would be loft if thde were not proper 
agents to take care of it, and the mariners would Ibfe ,all their 
wages. But what duty remained to be done by thefe feamen 

when the ftiipa had been taken from them, when the cargoes had 
be'en taken away, and when they themfelves had been fent into 
the interior of the country at a great diftartce from the place where 
their duty was to be exerciled ? Surely the cafe is extremely dif¬ 
ferent j tliere was no duty to be performed, ho relation of mafter 


and fervant fubfiftingj both h? who was the mafter, and they who 
were the fervants, wore become the fcrvants and the Haves, for ought 
I kn^w, of others, for pechaps they were in a ftate of fervitude and 
captivity j and wlmt was to be^ the end of their detention they did 
not know. As they had no care atracbed to their fituation, and 
no duty, there wast ho foundation for the earning of wages during 
that period. It isl&id It waS tlicir duty to ,ftay and to wait the 
event, and to take,of the property for the benefit of thdr em- 
ployerfi. X ftmul4 vtiilh to he»f authority for that propofi^ 






iion.'*''"l agrfl«5.''k;i% their:'4*i^y'tiD'''j(la5r-'White, ',. i 

o^dy'ls'kid ohthc-Wrt^crly.;' J^ufinthis'cafe'^What rsi^fpn '■, ^aWC': 

to''ihaka'k'iK'cuaibeik-bfli:thc^^^ ftay'?' Suppbte a «jiiaftacr’'i«t''Ctpff# ' 
cooBnahiieot liave ifbwnd ihe efeajph%, 

htvo Poroe Bftglandi Wbuld he have' idled in cottfra^nl;ioh'bf 
hris aiticlei by fo condtiOtiinig hlttifcif ? Oi* could it be cqhteh^bd IhVti 
if the fljip was kft^fwards tet at liberty aad^ferforihcd the cbiiti'idt 
with the freighter’s fo that (he earned ffdghl, the mariner Who 
xhade his escape Under fuch citcomffances Would not be entitled to 
pro rati kimris f It fediiis to me In reaibri and in jUdtee 
that it cannot be fb intended: for (he failbrs neyer meant tq enter 
into a coiiiradt to ftay in prifon if the ihip ihoidd ^ laid under an 
hoftile .capture. With refpc£k to' the cafes .cited, the novelty of 


this cafe prevents, I think, any, great ufe bein^ made of them; " 
hardly any one of them applit^: and as to^ the foreign juriiliii, 
they are too loofe and too vague ,to b<5 made ufe of either,on the 
one fide or oh the other. jFbr thfe Plainti^ the two cafes moft 
ftrongly relied upon in argumeat were thofe ^iCbandkr v. Grraves^ 
and Paradine v. neither of which cafes,'!n my mind, apply 
at all to the cafe before the Court in favour of the Piaintiflf. The 
firft of thefe cafes, which is tq b|^ fotthd ih ? M. BL,6oO. noteq, 
was an a41ion for visages, brought by, a marhler who in the coqrfe 
of his duty bad received, a blow frqoi a piece of timto falling on 
him, in confequjince of which, when the ihip arrived at P^r/u- 
ddpbla^ the mafter put him oqjflbore and paid lum wages up <,6 
that time. In every cqntradJ: of fpryice, the cqntraa goes on 
though the fervant, be difabJed by ficknels* A fcryant is never 
conceived to enter into au engagement that be wUl continue in 


health ; it is no part of the eontrafit that he. wiH continue fo, in* 
deed fo far from it that the mafter is In general obliged to main¬ 


tain his fervant in ficknefs as well as in health. In Cbandlrr v* 
Greaves^ the condu^ of the mafter of the fhip was totally ixn- 
juftifiablej, .hq, ought to have kept the feamati and brought him 
back to, the place. Inhere be firft took him qn board} he onglit 
tq,haye broujiKt, him home. ThejCqurt held, that the mariner 
was entitled to wages during the whtite voyage, the ftiip; ftaWng 
earned her frciglm Wfth refp«£t to tlm cafe otParadim, y. 
which. i« reported.in iy.i that cafe does not apply at aJl f it was 
under dtc^iiaftanGe& ejcfteniety difterem: from that now befoie the 

Court, 
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Court, auid the principle .is not; tnc lame* Thlai was j| 4 !t;i<>n 
brought on an exprelp c^itrettatit ^tdlct by ft tenant to i'C|!>ajr, shd the 
Court took a ritlonat nHfluidloni where ftn^nbligation ta imposed 

by rule of law, m 4 there is no esipfefs eovenaicft, the iaw intro¬ 
duces « reafonabie x^eeption* vist^ that ftn atit: of krcftftible vio<» 
ience will excufe the pait^. But if a patty eittet into^n abfolute 
cotitra<^, without any ^Uithficatiurt or exception^ and receives from 
the party with whom he conttadbs the confidetatioo f&f Alch en¬ 
gagement, he muft abide by the and «iii»er do the aft'or 

pay damages, hh liability ariiing front his own dU*e^ hntl porui^ee 
undertaking. But how dbea that apply to a eafe like the prelVnt ? 
IKie is no pofitiye independent covenant. Mutual obligations arc 
introduced by the articles, and the performance by one of the 
(units is the condition on which performance is to be required ol 
the other. In the articles themfelves, and in the declaration, tlic 
fcrvice 011 board is the confideration upon which the payments are 
to be made. X do not mean to infmuate that a man cannot be 
earning wages notwithftanditlg thefts words in the declaration, 
though he happen to be out of the fhip; for if it be by the 
licence of the officers it is the fame thing as if be were on bOnid. 
This conirad, this duty, only require that he Ihould he in the fcr¬ 
vice of the thipt and be may reitdit as effisniial iervlce to the fhip on 
ihore, at certain penocis, as it he were on Ixiatd j but dill the fet vice 
he is to perform Is the ground on wliich the osvnCrs contract fo 
pay him wages, and therefore it feems to me that thefc cafes dt> not 
apply to the cafe before tlic Court. J'or the Bcftndant two cafes 
have been cited, o/». the calc of Curl'n^ v. and of ChmJi r 
w Meade; perhftps neither of theie cafes can be cotifidercd as a 
very ftrong authority t the laft is only a Nj/i Prtm declfjon; and 
tlte txprcfllon of Lord Chief Juflice E)re^ in the cale of Curling 
V, Long, which was decided in tide couif, was certainly an bbith 
dittunii for it wa« not neeeflary to the decifion of that cafe to iay 
itiat the capture of a vtUcb though af erwaida recant tired, puts art 
cud to the contract for wages, and «hat although the mariner^ 
wtie entitled to /oitjcthtng, yet It was on a new contrail, and not 
on the oiiginat etl^ttraiiSl. In thd cafc of H v. ingktblt^ 
JJ. Raym, i 4 11. lird Molt ruled that art impreffcd fcaman ^ould 
haxe hiij proporiiori of wages for the time be ferved in the fhip; 
now wh) had ht a, propordon uidy J hecftufe there was an ertd of 
his fervice; it was dot his own fauH ihfti; he wis preffid; it yvfts am 
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of the ftate. The jfhip earned her whole freight; the owners iSoj. 

loft nothing of her freight; and yet it feems to be Lortl ijeAi-s 

opinion on that oocafion that he was only entitled to wages during T^oMt sow. 
the time he was on board. The other cafe cited was Chandler v. 

Meade : there the Plaintiff was hired at monthly \v3gc8, and ferved 
two months on board the fliip, which was afterwards captured, 
andranfomed.; the Plaintiff was impreffed off Plymouth^ and the fliip 
arrived and delivered her cargo. Lord Holt held tliat nu wages 
were due, the fliip being taken and ranfomed. 'Phe counfel on 
the other fide alleged that there was a cuftom of merchants which 
entitled the feamen to recover pro raid itineris^ but he failed in tlie 
proof of that cuftom, and therefore the Plaintiff was nonfuited 
that cafe is dedfivc as to Lord lIoU\ opinion upon the cfTcd, of the 
capture. He feems to think it a complete diffolution of th.c con- 
tradt, and it has not been contended by the Plaintifl's that capture 
is not a diffolution of the contract, 1 have declared my opinion 
on the reafon of the thing. As no fervice is capable of being 
-performed, the mariners are entitled to no w^ages; but the hard- 
Ihip of the cafe is preffed very much on the Court. Now I do 
not feel any circumftance of hardftiip; if the ihips had not been 
reftored the hardfliip would have been much greater on the fea¬ 
men ; they would then have been imprifoned, and would have had 
no wages at all, whereas the veffels having been reftored, and 
having earned freight, they are entitled to wages for that time they 
ferved, and that they have been paid.’ We muft confider the grounds 
and reafons of the general rules of the marine law, which impofes 
this hardfliip not only on the crew but on the owners ; for, from 
•the nature of that fort of adventure, both ihofc parties arc certainly 
fubjeft to great hardfliips and great rifles. I think both the owners 
and the mariners in every contraflt of this kind are to be confidered 
as adventurers, and both are bound to abide by the confcquences of 
what may happen in the courfe of the voyage. This is the nature 
of the contradl they enter into, each of them underftands his fitu- 
ation, and every mariner knows under what circumftances he is 
liable to the forfeiture of wages. But I do not know whether this 
is for the difadvantage of tiie mariners. The great ohjciJI: of the 
law is to encourage commerce, and it is not for the advantage of 
mariners to throw all the rifk and extenfive confcquences (which 
vvould be the cafe if we were to determine in favour of the Plain¬ 
tiff) on the principal adventurers; in this cafe they arc fuffering as 
Vo£.. III. 5 F well 
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well as the mariners, there beirtg a detention of the veflcl for fix 

mouths, during which time fhe has been ufelcfs to the owners, who 

might have uled her for other beneficial =purpofes. They have 

been lofing tin* intereft of the money on the eapital they have 

employed in the adventure, and they have loll the profits and 

benefits they w'ould liave received but for this rcflraiut. Titat is 

the hardfliip on their part. On the other hand, the mariners have 

loft nothing except their time for fix or feven months^ and they 

<* 

have endured their im})nfonment; winch is a circnmftancc of 
hardfhip incident to their fituation. But if it w’cre to be contended 
tlsat in all fuch cafes as this the owmers Ihould be obliged to maits- 
lain them., and to pay them wages for any length of time in the 
cafe of a hoftile capture againft the fubjcdls and property of this 
country, I do not know w'here the mifehief would end, and it would 
he a very great difeouragement to mercantile adventure. IJut 
without rcficdling on the hardJbips of this cafe, putting it on the 
ground of capture, I thir.k the owners are not liable to wages, and 
1 think ilic Teamen muft be nnderllood to have contradled to en¬ 
dure the hardftiips of fuch cajiture. I arn of opinion, therefore, 
tliat thcrjc ought to be judgment for the Defendsfit. 

RotJKE J. Since I have heard the argument in ilie cafe of Lca~ 
than! V. Terry (< 7 ), I am more aware than I was before of the extent of 
the queftion now before the (iourt, wa. Whatconftrutfliun our courts 
of law fhall put upon the late detetuion of onr fljips by the RuJJiau 
Government ? I wiflicd to haVe taken more time to conlider the 
ptvuit: but it has been ihonglit expedient that this Court fhould 
deliver a judgment during the prefent tetm, that the parties may 
.not be delayed as to their writ of error. 1 freely own my mind is 
not at prefent fo fettled as to enable me to give a tlecidcd iqiiuion: 
but I will ihortly ftarc the incIi.nation of my jnrigment, and the 
erounds on which it is formed. I incline to think it fiiould be con- 

O 

lidered as an embargo onlyand that it it is not iir the ftridlell 
fenfe an embargo, yet ftili it bears a nearer an .Iogy to an embargo 
thaii to a capture. My rcafons are tbefc ; firft, 'riic Emperor of 
RuJJia calls it an embargo ; he commands that an embargo be laid j 
he rcfolvcs not to take off the embargo till the agreement refped- 

A queiliAn flfiflng oct of ths JtuJ^nn iociitent t3 the thip which had fcecn ahan- 
etnhargo between underwriters upon Ihip donci to them during the erabarjO. N* 
anti .uflciorwriters upon freight, the former judgment was at thh time pronoaoced hg 
claiming the earned ))y the Oilp after the Coittc. 

her reieafe by .the J?«^j*;^,Gpyi:,-nroent as .an 

5ng 
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Ing Malta is carried into execution, and iti the fubfequeftt 
daraation he engages to make fatisfadion to ihs Brityh fuhjeds 
who have fuffered Ioffes during the troubles which have intciTupted 
{alu'rl) the good *underftanding between his empire and Orgeat 
and that the effeds {ms en ferfui:ftre\ put under feq^ueftra-; 
tion lhall be reftored. Now a fequeitration docs not , import a 
change of property; but, on the contrary, that the property con¬ 
tinues to be the right of the true owner^ and is- held as a trull by 
the fequeftrator. Our own proclamation ftates that our veffcls are 
detained in the ports of Rujfta^ and lays an embargo on the Rujj'ian 
(hips and cffcdls, but diretMs that no violence be offered to the 
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crews, nor any injury done to the effocls. Tlic language there¬ 
fore of the Riijjlan Court is embargo, the retaliation of our Court 
is called an embargo; both are detentions quoufjuc ; but in the one 
cafe the crews and the effeds are treated wuth more rigour and vio¬ 
lence than in the other. I cannot perfuadc myfelf that this differ¬ 
ence of treatment will change the nature of the a£l itfelf, and turn 
that into an hoftile capture which the Ruffian Government declares 
to be a temporary detention: nor do I think now, when the pro¬ 
perty is rellorcd and faiisfadion made, that I have a right in my 
judicial capacity to call this a£l of the Ruff an Government by any 
other name, or to confider it in any other light than that in which 
it feems to have been confiidercd both by the Government 

and our own. The principal grounds of argument on the other 
(idc have been, i. that the crews werjs taken out of the fliips, and 
treated as prifoners; 2. tliat wdiile prifoners the relation of mailer 
and mariner ccafcd between the failors and their captains; 3. that 
if they were entitled to wages, there is no faying to what extent of 
time the owners might be liable to pay them. Firft, 1 do not think 
that the treatment of the crew as prifoners, and marching them up 
the country, varies the nature of the detention; it is ftill an em¬ 
bargo, or detention quoufque. Suppofe, inllead of taking all the 
failors out, they had taken half out and confined them; would 
thofe men, fo confined, have been aatitled to their wages? I think 
they would : yet during their confinement they could have ren¬ 
dered no adlual fervice to the owner. Secondly, as to the relation 
ceafing. It may be fufpended as to all the purpofes of a<Stual fer- 
vice j but fo it is in the cafe- of common embargo. If twenty men 
are rteceffary to navigate the (hip, two or three may be fufficient to 
take care of her in port, and the reft are as ufelefs to the mafter 
and bwntirs as if they were in prifgn. The mafter indeed may 
■ • lo have 
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I)avc a contioul over them; but this is in many cafes pro(3a£>ive 
only of trcablc to him; he would have Icfs trouble with them if 
tliey weu* to be taken from liim and confined, and reftored to him 
when the embargo was taken off. Ihirdly, As to the length of 
time during which the owners may continue liable to wages being 
uuccitaiii, it is not more uncertain than in the cafe of a common 
i mbargo. 'I'hey are liable till it is taken off; it will not be taken 
tiff fooncr or liter becauie of the imprifonraent of the crew. The 
ov\ ners are not more injured by taking the crew out than if they 
had been iuffered to remain on board ; perhaps lefs fo ; hccaufe the 
Ihijfs provifioiis are thereby faved. Thefe arc the realons wdiioh 
Incline me t« think that this I'eixure ou"ht not to be confidcred in a 
couitof law as differing in its legal confequeuces from a common 
embargo. And I am the lefs difpolcd to differ it, btoaufe I at., 
not prcpaied to fay that there is any middle fiate between an tm- 
baign and a captuie j and if this is not embargo, but is to he con 
fidcred as cajmne, it may follow that all contradls icfpctfling the 
thip are at an c nd, that the charter-parties aic annulled, the ficighf 
loll, and of couife the wages loft alio, and though in loine of the 
cafes the freight has. been atSlually leceived, and therefore fomc 
W'ages may be claimed, yet when that is not the cafe, if we put luth 
a conftru£lion upon the a< 3 ts of the Ruffian Goveinment as the De¬ 
fendant infills upon, thofc poor failors, who have navigated the 
flnps out and home, will be indebted to the generofity of the 
owners alone for their wages 6ut, and be entitled only on a quanUtm 
viermt for a remuneration of their ftrvices in bringing tht fliip 
home. T( this be in legal effed; not different from a common em- 
baigo, then, a. 1 undcrftaiid, it neccffarily follows that all the con- 
tiaffs continue, unkfb diffolved by confent of the parties. And in 
the juefent cafe, thcie having beta no adlual diflblution, the cor*- 
riaifl continued duiing the time of the detention, and the lailor is 
entitled to his wages. It has been argued, that by feparating the 
crew from the mafter, he could not difeharge them ; I fay he could 
not difeharge them in the cafe of a common embatgo without their 
confent, unlefs in cafe of niifibehaviour. And as in the cafe of a 
common embargo It is not probable that he would confent to dif¬ 
eharge his crew, though they might defire it, if he expelled his 
veffel to be foon releafed, fo in the cafe of fuch an embargo as this 
in c|ueftion it is nbt probable that the failors would cortfent to be 
difeharged, if they were to remain in prifon, and would be thereby 
difablcd firom eartiting wages elfcwhere. Tbcfe are the reafons 
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wUiqU jinclmc tny njitid tp tbinfc ihtf PUipdff » eptitlcd to ic<;o<?<srJ 
ai»d they apply to the cafes both of foreign and Bmtyh foamen- 
But as J am oot fo fatis^ed with them as to have entirely fettled 
my opinion, 1 fhaU fo far defer tp the authority of tny two Un- 
threap as hot to divide the Court, and thereby ftop any Judgment; 
but fhoU epnfent that jtjdgmcnt be given for the Dtjfcndant. ^ , , 
HjCATH J. Thefc arc two ad^ions broughtf the one by a 
ti/h fubjea, the otbcrhyia loaign^r, and ij>eir dcelatations. fevmlly 
finite that, ift confideratioft'that they ferved on board their refpcc- 
tivo ihips, the Defeudaun ieVerally agieed to p4y them their ftipu- 
hted w&gds by the month. Thcie is an averment^that tlte Plain** 
tiiK ferved aboard thtir rcipeClAve diipa. The lining of tnariiaeis 
for a vtlyape is an je.sccutory cowtradi, th$ fervice inuft be 
formed before the wages become duc^ There are many things 
that will difpcnle with the a^ual fervice, fudh as lifjknefs and any 
accidental infirmity that liappeos after the mariner has entered on 
hisfervicesj but then the mariner is nfuall'J^ th the Ihip, and the 
lliip is earning freight, fo thrt; there Is a fhpd out of which the 
wages may be paid, ft has been decide! that an embargo of a 
temporaVy nature ddes not 5 ntertttj 3 iS the contra^. The matter 
that comes to he difcuiTcd is. Whether thia Han embargo or an 
aa of lioftility ? For if this be an ad of hoftility it difeharges the 
party 10 a marine contraa from performaoee. An embargo ia» 
merely temporarjr, and has no featum of hoAUily, iaafraueb a«5 it 
may be, and in experience often is, laid on Ihips belonging to the 
lubjeds of the power whmh impofes it :*and fometimes it i& im- 
polcd by friendly powers to prevent iiuelHgence from being given 
to their enemies with whom they are at war, or for other utgent 
occafions to be juftified only on a princfple of necefllty and felf- 
ptefervation. In all thefe cafes the mariner is ferving aboud his 
ildp, and in the adual employ of the mailer. Tlic lattci ha. a 
controul over hts crew*, and in Ibme fort over* hw cargo. 1 or lie 
. may land his efrgo and difmUs his maiincrs. Here was a com¬ 
plete interruption of the fervice, and confe<iWcntly of the contiadl:. 
The mafter and crew were feparated from their refpcaive vtlftli, 
and cargoes. It is found' that the crew were made piifoners. 
The notice of the Emperor of Bi/Jia declares that the embargo 
fhall not be taken off until the agreement of the qonveution con¬ 
cluded in 179^ fbafl have been completely carried into execution. 
This is a general reprifal, and falls within tlie definition given by 
Vo>. liU J Q„ ' 
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VatlcI^ K a. c. iB./ 34s, 3. For he fays, If there be any m«t«r 
in clifputc between two nations, and one call upon the other to 
Cf'tnc tn a fair difcuiBon pf the matter, and the fltate fo called upon 
rcfufe, the other Rate may iflue general reprifals. Every genei^al 
rtiprifal is an hoRUe aggreflion. The Engli/h vcfTeis detained at 
Niirva were burnt. I his was an a£t beyond reppfals, for the 
making of repnfals is merely to coerce the party agalnft whom it 
is taken to do juftice. Every taking by virtue of a general repri* 
fal is a fequeftration and detention ^oufqtie. We are at prefent 
in the fame fuuation with regard to Fri^nre. Our prefent reprifals 
againft that country, though founded, I hope, in bettcr^reafon and 
more confonant to juftice, proceed upon the fame principle. It 
has been urged on behalf of the Plaintiff that the fci/utc of the 
Ihips will not make a war, unlefs other hoftiliiies follow, and the 
event muft decide the queftion.^ To this it may be anfwcrcd, that 
hoftilitics accompanied and followed the feizurc. The battle of 
Copenhagen and the forcing of the Sound were hoftilities; and it is 
found in the fpecial vcrdiil that the Damsvttt^ the allies of Ruffia, 
Suppofc o|ien war Kad followed between Great Britain and Rnjtbt 
and then the Emperor Paul had died* and the fhips had been re- 
ftored within the fame compafs of time dk at prefent; according to 
the argument the Plaintiffs could not have recovered. I cannot 
fee how the difference arifes. All hoftilities between the two na¬ 
tions fubfequent to the firft fetzure would have been cxtrinfic to 
the contrafl: and the performance of it. From hence it appears that 
no fcrvice was either a^ually or virtually performed by the crews 
of thefe veffcls during their imprifonment. There is a point of 
view which in my apprehcnfion will fet this matter in a clear light: 
The contrast J>etweBn owner and mariner being reciprocal, an 
aiftion will lie for the owner .againft the mariner for not perform¬ 
ing his part of the contract and ferving him aboard hi$ fliip. Sup- 
pofe that in the prefent inftance the Defendant hadTued the Plain¬ 
tiff, and had alleged a breach of the contrad: in abfenting himf^lf 
from the Chip during hfs confinement. It muft be admitted that 
his involuntary abfcncc, occafioned by the violence of the Rujian 
Government, would afford a clear defence to the mariner, andf 
would be a difpenfation for the non-performance of his contra^. 
The owner then has as good a defence againft the claim of the 
the mariner for not .ferving him, as the marinq: has againft the 

owner 
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^-wner fe«r wages. 'la either cafe the Uw abfolves the owner and 

maiiner from the full performance'of ihcconrraa, '^hicli is fof* 

pended by art hoftllc aggrelEon, the dtimtion <;f which in point of 

time is inde$hit<? and uncertfin. Confid^wifig this reiirainc as ait 

interruption rf tlic eontra^Iy the rule which muft govern this eafii 

is clear and intelligible j the wages muft*be regulated by the ad\^l 

fervice. Great would be the inconvenience if the contrad ^o«)d 
♦ 

lie holden to have oontinuance. It might endure for fueb a length 
of time M -Id prove ruinous to the owner of the Chip. If tlie 
freight of the fhip were to he paid by the month the like coaftruc- 
tion of the contrad muft take place in regard to the freighters, and 
muft be etjually ruitious to them. Such a dcclfion y^ould be con'^ 
trary to.the grand principle of the marine law, which prnteds the 
owners by making the right of the mariner to his wages commen* 
furate to the right 6f the owner to bis freight; for fo I underftand 
the naaxim that freight is the mother of wages. In the prefcrtt pafe 
tlm freight is payable by the tem, and ths^ wagea by the month. 

Suppoling that the freight had beei^,made*payabte by the month, 
the fame queftion would arife concerning freight as i$ now made 
concerning wages. We have been mud) prefled with the cafe of 
/Ja^/ej V. C/ar^, 8 ST. R. 259. ^That was thc^cafe of an embargo 
laid by the Government of this country. ‘Liberty was given by 
th^ King’s proclamation, dated in the rtent month after the em¬ 
bargo, to reland the goods, and ndther the ferfghters nor the 
owners of the fhips, for two years and upwards, chofe to avail 
themfelves of this licence. The maxim cited out of rf/ryw by Mr. 

Juftice Lawrence does not apply to marine cpntrads* the perform- 
at.ee of which is excufcd by the ad pf the King’s enemies, Ar¬ 
guments have been drawn from cafes where -mariners have been 
dilabled by ficknefs or accident from performing their con- 
trad. In all thofc cafes the freight has been earned which fur- 
niflicd a fund for the.,payment of wages. In Chandler r. 

Grieves, the feaman only recovered his wages to Pbiladdphia ** 
pro rata iiinerh. In'the cafe of the mariner’s dying in the 
courfe of the voyage, it fhould feem that he is entitled to a propor¬ 
tionate part of his wages, unlefs he be excluded by the fpecific 
terms of his contrad.' So in the event of a capture and recapture, 
as in the cafe of Luie v,Xj^de, as was the freight fo muft the wages 
have been apportioned^ I perceive no dlfilculty in confidering this 
contrad as Ihlpended'by an ad of hoftiKty. It is analagous to the 

cafe 



■.con.''* 

iaterrupjt«ti fiii^-tbe.smiddik! -or,d«lerj®uii<?d.^tjcwwa the end 

. TmoZ'^qk. ,.every„,-prtod'pde,''of esunty- and 

comittutatiwe j uftice tblit tbc aifit of i^ie*K^ng-6 epetmies, ioafmuch , 
as'it k-a oomTOqh;cariamiiy, Ihopld fall eqiwjHy.on the freighter and 
ihe owner .of fehctyaflci in regard t©,,tbc contrawO; between them, and 
on the owner of the vdTcl and the tmrincr as bctv^ceri them* If 
the: owner of ibe veffel; were to receive bis. whole frdigbt, when 
the vfiffel is hired by the month, Or the mariner his whole wages, 
they would he exempt from ibcaring their refpe^ve Uteres of an. 
inevitable calamity which k/common to.alh Iti ail other common 
calamities, as"in the cafe of wreck or recaptore, the owner receives 
freight J&no rarf*? i/iaeirix in the one cafe, or in tlie latter event cor.- 
4 :rihute 8 to the falv^e} the wages, as the freight, muft abate pro- 
portiohahlyi and oiv pdneiple 1 cannot fee how thefe different cala- 
miues are'diftinguifliabtlo from each other, need not be un^r 
.any alarm led: the owners of the goods in this cafe fihould refufe to 
-pay the freight;': For the cargo is^aluablej and if they refufe to 
pay the freight they ;muft’abandon the cargo. The efika of the 
hoftiitty k merely to diffolve the Contrafl:, if it cannot be exetnited, 
or to fnfpendft, if by fnbfeqiicnt events k can be carried into exe¬ 
cution to the good liking of both, parties. For thefe leafons I am 
of opinion that theT^ainiiffs ought not'to recover their wages for 
the time ihat they wet«f j^fifeners, and did not ferve aboaref their 
,;xefpe« 9 tive"ffiip 8 . . ‘ " 

Lord ALVAKfLEV Gh. J. This is an aaioii for mariners’ wages 
brought againft the owner on a contra<a entered ihto between him 
and the matiners, by which they hifjid thernfelves for a voyage at 
monthly wages, to be paid according to the laws o£ Gre^jt Britain^ 
and in confequente Of fu%, a general hiring for the Voyage cove¬ 
nanted that they would do their duty and obey the lawful com¬ 
mands of the officers on board the faid fttip. I cannot think that 
the words " on board” tifed in the'declaration can operate to pre¬ 
vent them from rMoVering, as'they might have done if the declara¬ 
tion had been more generally framed. They might have alleged that 
they did the dut^ as mariners during the faid voyage. For that 
purpofe they werer'birfd j and therefore, in point of law, it will not 
make any diffcl-eiice though the ptities were not a^ualiy on board 
all the time. I cannot but rocqllcta that there was anotbtr con- 
* 4 ■ tradf 
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trail entered tAto ar theianie tim& between the oweera^j 
ineichants. Unfortunateif in the prefeat cafe the owiicts thougivt 
lit to enter into a different agreement with lefpedl to ireight* and 
the r*tc by which that was to be afccrtaiacd. Wo have ihcietore 
only an allegation in the fpecial verdiil that the Ihip wasfui dued 
on a voy.’ige from Imdon to Petf/Jhurgh and back again, and that 
the height was to he paid, nor by the month, but by t! c itm, prt*- 
vidcd the fhip performed and confuminated that voja‘;e if, ni • 
fh ad 01 the parol agreunent euf^ered into between the Ji lut lud 
the owner in thi^ cafe, a chattel -paity lud been execuud, f lx Ucw; 
there would have been iound in that chirter-paity a paitiuilat 
piovilo with a view to the vary cafe that has happened, luiueb, 
the ’efUflint and detainment of princes. In gcueial tUcit isapai- 
t’.cular flipulation piovided for that event; which fhews it is an. 

(vent which may he in contemplation, and ficipicnily is in loii- 
tcinplation of the parties. I'he oontrafl between the owncra ami 
the failors is a general one ; and with lefpcdl to this paiticulat rifk, 
all vefllls aie known to be expofed to it that fail on foieign voyages. 

It is a general contiail that they will ferve during that voyage j and 
thcitfoic, as It appears to me, the only queftion on this occafion i«. 

Did the voyigc fublift, or did it not? If the voyage vras in fub- 
iidtnre, I a ii of opinion that the Plaintiffs continued to earn wages 
a> fniois during the whole time. Whatcvci their fituation might 
be, whctlici they were under the preffure of a luperior force admg 
upon them coiitiary to the hw of nations or not could make no 
thhkicnLc. If the voyage lubfifteJ they are untitled to receive 
w Ages, uulcfs they have by their mifcoadudll forfeited that tight, or 
unlcfs they have entered into llipuiations to the contraiy. As it 
is obicrvetl in liaih) v. Ciatke^ the contrail mufl fpeak for itlclf, 
a .d wlitre theic i^ an exprefs and pofilive cnyigtment to do my 
thing, ..mi clitumflance not within the lomr of cuiui of the 
parties occin j, that ciicumflance cannot he ilh > d as an rxcidu 
tor not fulfilling the contrail. The contiadt lico being tiut the 
Plaintiff (hall ferve on board difting a voyage fiom J mJnt i > 

VtUr(burgh and back, it is one voyage. The law ol Ln\{ 

(not I believe by pofitive llatutes, but by coiiUant ula.,^) impoled 
this burden on the failoi'’, that if the fhip fluU by my accident be 
prevented from finifhing her voyage they ilull lofe all then wages, 
unlefs they have made fome flipulation to the comraiy, or con- 
VoL. III. 5 R ti acted 
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tSpj. traded to ferve in diiltad voyage*, or uoleft the owners have re- 

BiAiuit ecived fome benefit in the nature of freight ufon a difiind voyage. 

TMoufiou. fureiy this entitles the failofs to a very liberal conftrudion of 

this contrad with refped to thetnfelves: for if the owner he not 
able to perform Itia contrad with the merchant, wlierehy he lofts 
his reward, they muft like wife lofe every benefit which might lefuk 
to ihcin. I cannot admit that the nature of the contrad between 
the merchant and the owners can have any tfled on the coritrad 
between the failors and the owmers, nor arc the failorjii wlicn they 
demand theii wages, to he told that in confcfjncnce of the peculin* 
nature of the contrad for fieight the owners gain no gre iter frtigbt 
than if the detention had not taken place. 1 agree with my 13 »o* 
thcr 7^1 <////, that the cafe mull: be confidercd in the fame Irgfit as if 
the ficiglir, indead of being at fo much f>tr ton Inul hten at fu 
much ftr mouth j and then 1 adri.i% that in calc of capture or 
otherwife the /amt* argumenth would in a great mcafurc have aiifcn 
as between tire owner and the merchant, as between tlie owner and 
ilic manners. 1 have very Ut’le doubt, though my HiotheiR /cent 
to doubt, upon this priint, that tlie owners would have beta en¬ 
titled to freight at fo mtich />rr month during the whole time, unlels 
the merchant had llipulated to the contrary. Let us now inquire 
what cffcdl tlicle ads of the RnJJinn Oovernment liad, whether 
they put an end to ths* \or.igc or divided it into two paits? On 
thefe articles the lontiad innl* ho cotdidercd aseiitiie ; and as long 
as that contracl tubfifls rheie.can be no fiirh thing as an interrup¬ 
tion; it is cither entirely at an end or entirely lubfilU. I admit 
that capture puts an end to the contracl: bur 1 do not admit, nor 
do the cafes ellablifh that capture one Hay ai.d jrcapturc the next 
will put an end -to tlie commcl; nutf, with gu it dift-reiirc to that 
•dUluMii Lord Chi f Judice I')U‘ in ihc calc ol Curling v. I 

think that capture and reciptufr iJo tun put an end to the voyage. 
Capture followed In a ti tal loin <ioes; hot • .iptiire followed by re- 
caj turc does not, 'imKiod loihid it thould ; l’»i wli n a fhij) is taken 
prti’fuha hJLs and httoniC*- thepii/e oi the ciu.ny, if capture 
purs ,01 tn 1 to the voy.ge the failors aie n'>t intcr.d d to retake 
the vein, lor althoi’gii the crew ilioulcl rife on the enemy and 
recaptuie and bring back the diip, they are to be toid (he has heca 
captured, which puts an end to their contrad for wages. It has 
ludecd been contended that the mariners in this cafe were guilty of 

ft) a breach 
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a b!«ach of thity in fqbmiwing to^ fuperior force, aftd tlier^y foft 
tlieir wages. By the law if the owner has loft his foip, ihc 
mariners will lofc their wages: but this is not on the ground tbit 
the mariners have fobmltted to a foperior force, but becaufe the 
owner, having loft his fotp, the freight and all the fruits of tlie 
voyage a e loft, and therefore the Tailors fhall not be entitled to 
wages. Suppofe the foip is out of the cuftody of the maftcr and 
crew for one day, and is recaptured the next, atui the owner receives 
all the frftits of the voyage in the fame manner as if Iho had not 
been taken, is the coiirraa: for failors’ wages lo he at an end ? I can¬ 
not juhlcnbe to the tioannc that any tnnlitory ad of pofuive hof- 
tility is to fiipcrfcde the contraa. I apprehend that the contrary 
has been fictpiently determined. I Ixlieve that embargoes have 
often been laid on in foreign poits, not inertly f>a vclicls by way 
of caution, as was done in the cafe of Ihtdlcy v. Clothe^ but by way 
of fecurity againft a fuppofed aggrefoon ; and am I to be told that 
inch atfls put an end to the contracts for wages, though the em¬ 
bargo be taken off the next moment.^ Suppofe the Rujfians^ bear¬ 
ing that we had committed an adt of aggreilion againft them, re- 
folvcd to detain our Chips in their ports, and that the fad* of our 
having tlone fo fliould turn out to be unfounded, and in a week’s 
time news fhould arrive that the vcffels weie reftored. It is not 
contended that if the crew had remained on board the detention 
could have amounted to a capture. There is an end, therefore, of 
the argument founded on the qm^anhm^ The embargo cannot 
amount to a capture uniefs it be accompanied by ai^ts diftercut 
from thofe which attend a common embargo. If then an embargo, 
though not laid on merely for the fake of fecurity, but by way of 
retaliation, w hen not accompanied with circumftances of extraor¬ 
dinary rigour, or canted beyond the ufage of the law, would not 
put an end to the cnntradf, we arc to confidcr whether the circum- 
ftauccs which occurred in this cafe, of the mafter and mariners 
being taken out of the ftiip, of the fliip itfelf being taken itifo the 
poffcffion of the Ruffians^ and the cicws font up into the country 
and treated with rigour, will make any difference. I wifh the law 
of England had provided for thofe cafes in which parties may 
abandon, and had declared when it fhould be competent to the 
owner or Tailors to pronounce thccontrafl at an end. But unfor¬ 
tunately the fame rules have not been adopted in this country which 
prevail in fome foreign countries with refped to right of abandon¬ 
ment, 
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rtti£*nt, if tl»e cmbarfjo IniU bcyofid a certain titne. J hope, Ijow- 
ever, that fuch wUl in future be provitietl againft by the charter** 
parties antj articles which the merchants of Great JiHiain fubferibe. 
iSiippofc this embargo not to have been laid on profefledly v^ith a 
\iew to appropriate the captured velTols to the tthjjian (lovern- 
mvnt, but by way of deiciuion until f.»ti''fr- 51 :iou fhould be obtained 
tioju the Ihttijh Court, and that it had been followed up xvitli 
nuh a degree ofiii’our and lor furh a lunirth of time that ir would 
! a\cbcen impoUibleto Ity that the tailors were bound tn eotuiiiue 
x'ith the (hip ; dill, I liy, that hi the preJent cafe the pirties Irive 
agreed that the <.inl»argo (hould not have the efreit of diltolvnig 
the contrail, hor it is to be remeuibaed that ttic maiinciK wcio 
not permitted tp lemain on board earning their w ig<.s, Init wcie 
temoved up the counti). Did they then come back on auv licih 
contrail ? Was there anv intiinaticn to them that there w \ an uiU 
of the voyage? No fuch thing appears. Now 1 fay il tlrhin ii\ 
rlule paiiu , hod a i ip lit to put an end to the contraifl, ytt ntiti u ’ i 
them exeicilccl that right. 7 ’he captain confidered rlic ini'iiti, 
as his ciew, and they him as their maftcr, afid oireud to do ar.y 
thing ibey could for the benciic of the owners in that dill in. } rt 
ol the woiid, by completing the voyage ami brinpin; the (h p 
home. 1 lad they relui'ed fo to do, the owners would perhaps have 
prociucd anothci ctew. Abandonment ocs neceflaiily put an end 
to the connaCt In tween the owner and the (ailors. 1 he iuluied, 
indeed, had a right to lay to underwiiter that there was a total 
lol's, for the afliired arc f'curcd by the policy as well a >■ .lull de- 
lemian of princes as agaiidl npiurc. I'lic right to abaiivlon, tl erc- 
lore, docs not ncceirarily include a tot.il lofs. Had t’u R'///uia 
Government made the (hip pri/c the mariners would ha\e loll 
their wages; and on the other hand, if the voyage (u!)iined, lub- 
]c£l only to a lempotary detention of the (litp, the (fdors .ire en¬ 
titled to their wager. I’lic tiles oC/Au/lejv. Chirki\ and v. 

yV/^'c, whieh I think ahuoft decide this cafe, ellablilh that wlurc a 
Ihip-owner contracts that hia (hipWlial! go to a certain j lace and bring 
back a certain t <irgo for lb much per ton, and the merchant cmitiads 
to furnifh him wiili tliat cargo, allliough by the adl ol an ho(- 
tile ftite the ineuliant is prevented from furnilhing the cTrgo, the 
owner is nevcrihclefs entitled to hiS whole freight. Now how dots 
that dilTer in principle from the prefent cafe f Suppofc a fleet cf 
(hips, inftead of being flopped by the adit of the Rttjian Goverii- 

4 mcm, 
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ment, had hecsn ftdipped hy the a<3; God. Boppofe, in owjfc- 
quence of ftormy t^oipeftaovts weaUier, th^y are obliged to 
winter in foreign p*ut^ nod the crew* are under the neoefEty of 
abandoning tbeiTi vcdel in coid climate?, if there be m ftipuladoa 
to the eontrary the owner will have his ficight potwithilandingi, 
Unlefs, therefore, the nature of the a<a: of the Gwenv- 

ment completely alters its effe^k in point of Uw, there being m 
difference with regard to inconvenience, tlie cafe mtift be governed 
by the pwndplc laid down in i^^radine v. Jam, The parties 
know what tltey are abonts.ehcy coniraft, the one for the voyage 
and the other to carry the cargo at fo much ton. ’rhe failors 
have gone the voyage to Ptierjhurgh ftiid they have come back. 
In their contrad they faid, w« will be paid fo much ^cr month. It 
appears to me, therefore, in the firft place, that an embargo does 
not neccdarily put an end to the cotttvad, though 1 do not fay 
that there may not be cafes where< it may amount to a total loi<<. 
But I cannot think that Itisabfolately neceCiry to conhder tins de** 
tendon as a capture.' It was a detention which might pollibly be in¬ 
tended to be a capture in a c^rtaicMevent, imd If that event had 
taken place it would have been a capture. In confuiering this 
cafe I lay great ftrefs on the condnfl: of the parties* PoOibly the 
Defendant was abfolved from his contta^^with the foilors, and if 
he had thought ht/ by the language of the articles, he might have 
hired other failom. But he has pm done fo. Both the captain 
aitd the failors have eie^<^ by their coududtoconGder themfoivea 
as ading under that contrad^ However the Emperor of 
might think proper to fqparatc the crew from the foip and take the 
command from their mailer, the faifors boldly and faithfully did 
their duty to their commander, and did not avail thetnfelves of the 
opportunity of deferting the foip, which if they had done I will 
not fay what the confequeoces might have been, for a feaman w 
not bound to lubmit to all forts of hardihips. In this cafe every 
man on board did his duty, i» confequence of which the foip was 
brought iafe to tfce port of dcUvftiy and earned her freight. In 
Blight V. Pege it wa? ftjongly urged tl^at as the foip was abtblutely 
prevented from going into a foaigu port, wjjcrc (he was to be for- 
nilhed with a cargo, both parties ought to bear the lofs equally. But 
the Court laid that ^ the merchant had (lipubtcd to furnifo a 
cargo he was bound to perforin his cQntr*«il. Et«bargo b a com¬ 
mon incident in all 7&y»p(% v/hen Great BrifaiM is at w'ar vstth 
VoL. Ill. ’ 5 S other 
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other coufttritfs. However thii incident may be confidered io the 
charter-party it certainly has been kept out of fight in the contrad 
with the mariners* Now why did not the flhip-owneir ftipulatc 
with the tnarinera that in cafe of detention they Ihonld not con¬ 
tinue to earn ilieir wages. It was perfectly competent to them fo 
to do, and I truft that in future they will do fu: for on the true 
princiidc of Hadley v, Clarle and Blight v. with which cafes 
I am not difpofed to quarrel, if the party do not provide agalnR 
that which is a common riik, but makes a general centra£l« be 
muft rufler for his negled* The only quedions in this* cafe are, 
Did this voyage fubfill ? and has the failor a right to recover his 
monthly wages for all the time which he ferved during that voyage? 
I am of opinion that he has not forfeited his wages by any ^di c£ 
his own ; that the voyage fubfifted, that during die continuance of 
the voyage his wages vrere going on, and that he ha^ a right to 
recover them. 

Judgment for the Defendant. 


hSfiy 33#. The MaflCr, Wardens, and Commoftalty of the BoTOHERb’ Com- 

fANY V» BuEIiOCK. 

JJEDT on a by-law. The declaration recited a charter incorpo¬ 
rating tlie fociety of the art or myftery of butchers within the 
city of London^ the liberties and fiiburbs thereof, and within any 
other place or places whatfoever within the ipace of two miles 
from the faid city of Jjondon by the name of * The Mifler, War¬ 
dens, and Commonalty of the Art or Myftery of Butchers of the 
City of London^ and ibat power was granted to them from time to 
time to make I'uch reafonable ordinances, as to them Or the 
major part of them, of whom the faid mafter and two wardens to 
be three, fhould feem gopd, alfo to xmpofo fuch penalties and punifli- 
ment by imprifonmetit or fine as fhould be fufBcient to maintain 
luch ordinances, It then flated a by-law made as follows: 

1 hat whereas the Lords-day^ ‘commonly called Sunddy, was by 
Chriftians to be kept holy, it was therefore ordained that no perfon 
then ufing or exercifing or who thereafter fhould ufe or exerdfe 
the art or myftery of a butcher, and did or fhould inhabit or dwell 
within the laid city of London^ the liberties or fiiburbs thereof, or 
within two miles of thd fame city, fhould keep openr any Chop or 


A penalty of 
aojT, having 
been innpofed 
by one of the 
by-lawn of 
tb* Butchers' 

Company on 
all perfon* 
felling meat 
on a Smndaf 
within their 
jurifdidiioo. 

It was dr 
dared by a 
fubletjuent 
ctaufe that if 
any offeniicr 
jfhnild dtny, 
refufet nr ne 
gUft to I ay 
the penalty 
be fhould be 
liable to an, 
aition of 
debt. 

IJtId that it 
was not DC* 
eeflary to 
prove a pre - 
viousdrtnaod 
in order tb 
iuaintaitt 

inch action, altlio«£B averred in the declaratios. 
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ofilr or j>ut to fale'or fell aay flelh vpon the feid day, and that any 1803. 
person who ihould oEbod contrary to any part of that ordinance 
ihould forfeit and pay to the laid inafler, wardens, and commonalty, 
for the hrft time aoj., for the, fecond time 40/., and for every Cewp^f mt 
time after 3/.; and that the fums of money forfeited jfhnutd be to 
the ufe of the mailer, wardens, and commonalty, and the adllon 
ihouM be brought in their name i and aifo that if any member of 
the laid company within the city of London^ the lihcitics or fuburbs 
thereof, oc within any other place within the faid fpacc of two 
miles from the faid city of London^ did or fliould thereafter infiingc, 
break, or not duly obfervc’any auft, order, ot ordinance in thofe 
orders or ordinances expre0bd or contained, and Ihouid therei/y 
incur any penalty, fine, or forfeiture in the faid order or ordinances* 
contained, and fttould or wonld dcfiy^ to pay fuch 

fum or films of rocney aa Ihonld happen at any, time thereafter by 
him or them to he forfeited or due to the faid mailer, watdent, 
and commonalty for any pain, penalty^ or forfeiture or breach of 
any of the faid ads, orders, or ordinances, it Ihould be lawful fot 
the fold mailer and wardens to recover fiich penalties, by 
adion of debt in any of his Majefty^s courts of record at 
/ler. It then ftated a confirmation of the by-laws and notice to 
the Defendant % and proceeded to allege a breach of the by-law by 
the Defendant in expofing to falc meat on a Sunday, ** whereby 
the Defendant forfeited to the Flaintifis for his faid ofience the fum 
of 30 j., and which faid fum of 30 j. he the faid Defendant after¬ 
wards, to wit, on, was duly requefted by the faid Plaintifts to 
pay to them, to wit, at, ^e. but the Defendant then and there 
wholly refufed and negleded to pay the fame. By reafon 
whereof an adion accrued*** The caufe was tried before Lord 
Alvmky Ch. J. at the QuitditaU Sittings .after laft Hilary term, 
when a verdid was found for the Plaintiffs, with liberty to the 
Defendant to move that a nonfuit might be entered. 

Accordingly Bayky Serjt. on a former day obrained a rule nijl for 
entering a nonfuit or fetting afide the verdid and granting a jicw 
trial. He moved on two grounds { firfi, that the hy-law upon the 
feceof It was bad, fince it profeffed to regulate the trade of Butchers 
out of the limits to which the charter extended; for the words of 
the by-hnir were, ** that no perfon exercifing the trade and inha¬ 
biting within the faid city, Ssfr, Ihould keep open foop on a Sun¬ 
day^* without adtUng within the faid city, to which limits he con¬ 
tended ** 
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1805. tended tJie by-law ought to coli&Wjd w ib tipaxa, 

I'ATw^r. ‘^scondlj. That at the trial the had fculeB in p*^ 4 g a 4 c- 

►jfr. ot liie ittand of the fuiti forfeited, by the icnm <sf tibfe bt-kw Wf#, 

'coMp^.iiY xnad^;-nece{rary,;an4';'wa^ abcjgcd ^ tlk'dCclat^uioa..'' 

BvttOCK. , datlfe, huf'^r^c ft<^| 5 t«sd b;jr th^'^ 

<Court from arguiftg fhc j^oint, wliich they faid might be 
'■brpug.ht on %y:,>,moddnJn, arire^ of judgm€ht.'.,'.'Vfith refpe^ to 
the feepnd obithey iniifted that tim demand alleged 
ckratipn did npt amount toa f^eckl dem^ndyvbut wa^df^hing more 
than ^ B£et '£^pit4s and th^i^okeneednptbjeiirpved,nn 
made neqeflary by the terms pf the byik^’^* thi^ the hyrkvir created 
a duly in the party to filly h«mediately he committed the oScnce, 
and that as the pffende was 'c^ his own a^ a»d he 

could not he ignorant of rfje penalty wfeicb he thereby incurred, it 
was ins hufinefs to pay without any formal demand on the part of 
the company. They referred to 1 R 9 ^U, : 4 br,,ykl 468. ph 6, where 
it is fold, If.^. is indiiaed in 4 jeet for art etttfrbachment in the 
highway., and afterwards dies and J?. his licit continues the en¬ 
croachment, and, on this an ca-der is ;mi|de.m le« that B* foali 
reform the entroachroeat iindsr a penalty of 40/., and for not re¬ 
forming thereof the lord of thp |eet brings an a<aion of debt, he 
need not allege that jb. 'had oodce of tbc Order made . ;and Jamtt 
V. Putftey^ Gto. Car. 498. to the^fame elffi^, V^hey ob&rved that 
though it Was tfne if any thing were to be done previous to the 
cobiraeneemcnt of the aaiOn the declaf^on muft allege it to have 
been done, yet in this cafo tVe words of the by-law were *‘ ihalt 
deny, refufo, m nO^kdt the laft of wjiich wor^s clearly' did not 
import that any previous derhand n^d be madt y ^ though no 
fuch demand be made, yet if the ;pa|rty offending doc® not pay he 
•neglefts to pay; that jI" a demand W48 not by 

the terms‘of the by-kw ft 

fince the avermcnt.iVl’ti^ was duly tequeffed Wght 

be referred totrbe feryke of the writ,; and chat fevon if the averment 
could not bear that conftmdtion^it confidered as impend^ 

nent, and therefore need ^not be proved.. ’ 

Bayley Serjt.in fujlppit of the :f^e, admitted that wbeiO ja by¬ 
law is Client refpe^ing apy d«manid, ;ian a^ioh of ^ebt may be 
iriaintained witbout^a pfoyious hut ciMitimdisd -that 

paiticukt terms‘Of : the by daw- in i^a^ion bad reod^d foch de- 
'irtdiid-^'^rtece&ry-rtimtval^oii^ ; 4 :he'%ofd ^' 

.■'lA,■■ ■ ■,. ■.'■' '■'’■.have 
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bavcinspfled tl).e cdupled with tl^ I'Soj. 

the words ;<*»y and h be taken to mean i hegled after TSljSn 
demand j and if it'coiil4 fignificanoj^lte Coart would be 

inclined to adopt it in a taififc Where the penalty bTfing isktremely 
fmall, the cofts of an afibon'lidght exceed that penalty before the 
Defendant bad an opporttintty df putting a ftop to it b)r paying 
the fum forfiMted; that fueh probably was the reafon why the 
words ‘’deny^reliifc, or negled” were introduced the contpiny 
into the by-law j he obferved that this declaratibn was fettled by 
the late Mr. Scjjt. Adair and the prefent Lord CMef Jiiftice of the 
King’s Bench, who had deemed it ncceflary to introduce an' aver¬ 
ment of a requeft, from which it may be inferred that they thought 
a requeft effential, or at leaft that it waS a queftionablo point. 

Cur, adv> ^ull. 

There being a differenpe of Opinibii among the learned Judges 
they delivered their judgments this day^f'/W/w. 

Chambre J. As the ift ^jelftion tailceh in this Oafe appears 
upon the record, it is not ncce^ary for lisi to eohfider it in thtii 
ftage of the proceedings. The other qhjeiftibh is founded ih a 
ftippofed defed of evidence at the trial, the Plaintiff having failed 
in proving a demand of the penalty* The declaration ftates a psir- 
ticular requeft, hut if that be unneceifary it is not contended^ hor 
indeed can it be, that it is any thing rhdre than furptufage. tt is 
urged, however, that though the exprefs. words of the by-laW may 
not perhaps have made a demand neceffaiy, yet that fo ftrong an 
indication of intent that there fhould be iheh a previous demand 
is mamfefted in the difpoftrion of the words on which this quefttoh 
arifes as will induce the Court to hold ftsch demand heceffary. 

One part of the by-law conftitutes the offence and gives the pe¬ 
nalty; another part declares how that penalty ffiall be recovered* 

I am not aware, however, that the divifioti of the claufes affords 
any inference in fuppdrt of the Defendant’s argument. The lale of 
meat on Sunday is the offence; the penalty attaches bri the com- 
niiffion of that offence, and the whole corporation is authorized tb 
file on denial, fefufal, or ncgle^ of payment; on the laft of thefe 
terms the whole queftlon turns. B^rc we deprive thefe words 
of their proper iheamrigwc ought to be afibred that they would 
be ambiguous or repugnant to fomething clft, unlcf# a meanirig 
were affxed to them diffcrcntfrbm the ordinary acceptation. 
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1803 . miia in oerM, . . wdW txpreffa 

Tiie M^r, fiendti ,€ji» Thfre. 4o not appcai^.to be any tWae words fta.fihe 
]£tc*H *t!’ language inncMjjfiiit of ambiguity ihan.thc words deny, 

CwMfr*Kv refufc, or neglcd, . Tbc word deny ja^rtaudy implies a previous 
BuLfcoe*. rcqueft, and fo does the word refufe, though in fomc forms of 
pleading indeed the latter has not that figuification, as where in a 
declaration k is alleged that the Defehdaot hath refufcd and ftill 
does refufe. In this cafe, however, I, think it does itnply a requeft, 
but the by-law goes further and adds, if the party,Offepdbig 
which means nothing more than if he omit. It has hecn obferved 
that the penalty confequent upon the offence being very fmall, if 
an adion were commenced without a previous demand it inight 
create iinneceffary expence. That confideration, however, cannot 
induce us to alter the by-law. It is admitted indeed that if no fuch 
words had been introduced into the by-law, the Plaintiffs by the 
'general operation of law would have been,entitled to recover the 
penalty without any previous dcmap 4 . k is true that the company 
. might, if they pleafed* reftraih that right, but I do not find a fingle 
exprcflion i^hicK,evidences their intention foto do. It is faid that 
the word neglefl is qualified by the accompanying words; but is 
that fo ? The svords arc tJUjoinedii the meaning is, if the offending 
perfqn deny, or if he refufe, hr even If he negle^. to pay, be ihall 
be liable to an aftion. The only pbjedion to this conftrutSliou is 
that the claufe which dkeiaa in what manner the penalty .(hall be 
recovered is thereby rendered niugatory, fince, according tq this 
conftruftion, the claufe will fiaye no other effed than woudd have 
refiilted from the i^eratton of law- But how does it appear that 
the corporation, of bntchers^t the time when this by-law was. made 
.were acquaints with the rules of law, or even if they were that 
they meant, to deviate from them? There could be no impropnety 
;in ftating for the iqftrp^on of,thmr fucceffors in what manner the 
adion ihould be brought, though the diredions introduced ffiould 
amount <to nothing more than the law would have authorized. . It 
docs not appear to me, therefore, to, have been incumbent on the 
. Plaintiffs'to prove a previous demai^. 

Rooke J. The p<4nt on which .1 have the misfortune to differ 
in opinion from the reft of the Coutt is on the conftnidion of one 
claufe in the by-laws | of the butcimrs* company,. The comjpaqy 
have brought an adiot^ of debt agmnft the Defendant for a pemd^y 

eff 
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of ti^caty Shillings, fosr caKpofmg inc4t to laic on a j- tli^y , 1 ^ 03 . 

have iUted in tbeir declaration iin adnaJ demand bir reqoeft made Matter, 
te the Bdfendant to pay tlie penalty, and they Isaveii&iled in pro-' , 
ving k. Hie qUeflion twtween us is^ Whether thia allegatibn ia Com^ahy 
littere forplufage, or whether the demand k not made fubftantiaily Betttoce- 
neceflary by the terms of the by-law ? ! think ah'actual demand 
is necefieiy. Tim oompany are authorized by their charter to 
make by-laws for the regulation of the trade, not only among 
their oyn members, but alfo among all ’ pcrfons who cxercife the 
trade within tbe city of or two miles thereof. The by¬ 

law in f^ueftion infliOis a penalty of twenty Ihillings, not on alt who 
Je/l meat on a Sunday^ but on all who keep open fliop or oflfer 
meat to fate on a Sunday; and it has this claufe, tluit if any one 
fhall denj/j refufe^ or negleB to pay the penalty the fame {hall be re¬ 
covered by a^iun of debt. Now as this by-law afFedis ftrangers 
as well as members of the corporatioh, fiace it reipeids adts, which 
are not neceffarily penal, but aic opettba e^lanatiOn, and may be 
innocent or penal, according sis they are ekplained, and as it 
fliCls a penalty of twenty Chilllugs ohfy, which is mnCh Icfs thart the 
mere cofts of a writ, when I am called upon to lay whether this 
olaufe, which declares under what clrdumkaneea the adtion of debt 
ihall be brought, has no meaning at all, add is mere furplulage, mr 
whether it has a meaning and is intended for the relief Or fecuiity 
of thofe who may be charged with offending agaiiiR tt| 1 own I 
cannot hefitate in delivering my opinion that k Ihould receive the 
milder interpretation. But if I thought the by-kw fo eijuivoca! as 
to be fairly open to ettber interpretation, I ftill dboold lean to that 
•exposition which the company themfelves have p|n upon it by the 
form in which dicy have d^lared^ The words of the claufe in 
queftion are, ** if any one Ihall deny, refufe, dr neglect to pay/* 

It is agreed on all lides that if this ckttfe had been omitted, the 
•the ofiender would have been liable to an a^ion of debt without 
any preidous demand* The quefiidn il. Whether thefe words mean 
•only that he Ihall in all cafes he* Bable to an a£tlon, or whether 
only in cafes of denial or refufal, or of neglect: under particular 
drcumftances. A man cannot well deny or refufe till he is charged 
with an ai£l: or requeued to do k: both thefe words, therefore 
imply a previous demand. With refped to the word negle0, k 
does not exclude the notion of a prior requifitlon, it is not Uecelfa- 

12 rily 
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*8 o3 « rily corifioed to a® omlfl^QQ bcfbrt 4enitnd, fax a tt»#» i»ay ri** 
ThTMiifler, glcd to 4 o a thi* 5 g aft^ hc !« reqiiej^ i| Itra mtbiii 

:^TcwitV equivocal, A man may negie£t to do a tldng after ir«» 

CoMrAKjf quefti or he may negled before. The word fherefort being; thna 
Bcllock, equivocal, I think with my Brother Bayky (to whom indeed I am 
indebted for almoft every argument I can urge lafupport of my' 
opinion) that it fhould receive its interpretation according to the 
company in which it is found, or in other words accoi^iieg to the 
context. “ Deny or refufe’' imply a prior notice t “ ncgled** may 
or may not require it according to the intention of fhofe who 
made the daufe: then i will give it that interpretation which will 
make all the words cfihdivc and confiftent, and not that whfeh 
will take away all meaning from the two former words, and render 
the whole daufe nugatory. By giving this conftru£tioo to the 
term “ negled” all the three words will have an cfFedivc meaning, 
for a man may negled after demand!, though he neither denies the 
fa<a nor refufes to payj he may on rec^ving notice engage to 
fend the money to the officer of the corporation or tb pay it within 
a limited time, and by negleding to pay it may iticur the penalty : 
.and perha|>8 the corporation had doubts whether tinder fueh cir- 
cumftances he'eould be cOnfidcred as denying or refufing to pay 
unle& they made another demand* The framers of this by-law 
snight have very good reafons for requiring a notice to be given 
bdbre «ti a^ion dmuld be broti^t. The by-law Wads tbemfelvee 
as well as all who felt meat on Sunday within their jurirdi^ion. 
■Not every fale was to be penal; cafes of neceflky might ailbrd an 
cxcule; the j^rfona charged might be able to explain the fad^ if 
notice was given, them; or they might be ready to pay Ae penahy 
without incurring the further expence of cofts of fuit; and if the 
penalty was paid the eorporatioii could gain nothing more by 
bringing an a6:ioTi, the fnit at law could be benehdal oidy to the 
clerk or law officer of the company. This daufe, therefore, may 
have been framed with the view of maiding a notice necelTary, and 
to fa VC offenders from being hafafled.with writs and cofts of fiiit 
by the clerk of the company if tltey were ready t© pay the pettaltyi 
It may be faid, if this Was their meaning why did they not ex** 
prefsly fay fo ? I anfwer, they have faid fo, very plainly, though 
not exprefsly, if my interpretation be right: but if the other ita^- 
teiinetation is the true cme, they have really faid nothing that is 

edfedxial. 



IN THE FORTY-THIRD YEAR OF GEORGE III. 

• 

efie^lual. The claufe will then have this meaning; whether the 
pcrfon charged as' an offender denies the fa£l or not, whether he 
refufes to pay or not, is immaterial, if he does not as foon as he 
has fold meat on. z Sunday come immediately and pay his twenty 
Ihillings to the officer, he flaall be confidercd as guilty of neglect, 
and fliall be liable to an a£l>on of debt. I do not in my confcicnce 
believe that this was their meaning; the allegation of notice in their 
declaration Warrants me in faying they do not fo underftand their 
their own by-law at this day; and I fee no reafon why I thould 
join in forcing fuch an interpretation on them as may be produfltive 
of oppreffion, when the milder interpretation can be attended with 
no inconvenience worthy attention, for it is as eafy to give a no¬ 
tice as to ferve a writ; and the offenders are not in general perfons 
who are likely to run away to avoid paying twenty flnllings j 
they may as eafily be found after notice as before. 1 think, there¬ 
fore, in this cafe there fhould be rf nonfuit entered. 

Heath J. This matter appears to me to He in a very narrow 
compafs. 1 can add but little to what has been faid by my Brother 
Cbambre. It feems to me that the corporation intended to enu¬ 
merate every fpecles of non-feafance, and having ufed the words 
deny and refufe, they fuperadded another word with a different 
fignibcation. If the word “ negledt” was intended to have no 
other meaning than the two proceeding words why was it added? 
When words are added to words, they are defigned to extend the 
meaning of thofc firft mentioned. The law is not very curious 
in relpedl of demands previous to the commencent of an adion. 
If a bill of exchange be made payable on demand, bringing the 
adion is confidered as a fufficicut demand. So \niiope v. Colman., 
‘zWtlf. 2^1., to debt on an annuity the Defendant pleaded that it 
was payable only if perfonally demanded by the Plaintiff, and that 
the Plaintiff did not perfonally demand it; the Court were of 
opinion that the demand was not travcrfable in that adion, though 
it might have been fo if an adion had been brought n})on the co¬ 
venant. It is true that they alfo obferve upon the circumffance of 
the requifition that a demand fhould be made, being introduced 
in a parenthefis in the deed; which is indeed an ablurd reafon, and 
in forae meafure dimini flies the authority of the report. 

Lord Alvanley t h. J. 1 am of the fame opinion with my 
Brother)!. Heath and Cbambre, 1 confider the woi-ds “ if any per- 
VoL. III. S U 
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1803. fon (hall deny, refufe, or negle^i,” not as reftraiiiinj^ tbc right to 
ThT^Maiicr, l>ring the action, but merely as defcriii'.iye ot %e panics againft 
l^Tclji-Rs* whom the adion fhall l>e brought in relpeCl of the commilfion of 
the offence* It is faid that great advantage would arife from 
BotLocK. notice !>eing given to the offender; bur I can dilcover no advan- 
vantage which is not counterbalanced by an equal difadvantage. 
Hardly any of the ftatutes which infli<!I; penalties require notice to 
be given to the parties. The penalty is inflided by ^ by-law, of 
which the Defendant was bound to take noiice. Why ftiould the 
corporation give notice to the offender of their intention to bring 
an adion but to enable him to remove hirafeif out of the way ? 
There being no words in the by-law which require notice, 1 think 
that an adion accrued without it. 'I'he word “ negled” muft be 
altogether rejeded unlcfs we give this interpretation to the by¬ 
law. That W'ord feems to have been inTerted for the purpofe of 
making the party liable upon every non-pcrformance, and w'ould 
be perfedly ufelefs unlefs that conftrudion were given to it. I 
think therefore the Plaintiffs ought not to be nonfuited. 

Rule difeharged. 


DaNN V . SpUKRlER (<?), 

The following certificate was Tent to the Lord Chancellor. 

This cafe has been argued before us, and we are of opinion that 
upon the legal conftrudion of the faid agreement, the Defendant 
had not a right to determine the term of 21 years thereby agreed 
to be granted at the expiration of the firft ieven years. 

AeVanley. 

J. Heath. 

G. Rooke. 

A. Chambre. 

(a) Vid. ante, p. 399, 
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Wye V. FiSHEa, >« ijth. 

I N this cafe, the Defendant haying jpleaded the gencfal iflue a Plaintiff 
Non ajjumpfttt a plea df hankruptey, and a plea of fet*oiF, the dered^nlffBc 
Plaintiff joined iffue on the two firft pleas, a'tid tendered an iffuc 
on the third j he then demanded a rejoinder, though the Defend- 
ant was under terms to rejoin Fra/iV, and confequently the Plaintiff Defendant 
was at liberty to have added the Jimthter to the third plea without terait to re¬ 
demanding a rejoinder^ the Defendant not having rejoined, the {heciouu* 
Plaintiff fighed judgment for want of a rejoinder. I'ulgm^nt re- 

Clavton Sent, now Ihewed caufe againft a rule nW for fetdjftg g*'**'’; 

- .. . » » «'viih- 

afide thejudgnient and fuhfcquent proceedings thereon, and ad- omcoiu, be- 
mitted that of late years a rule had hcett introduced in favour of pjaiRtfg* 
Plaintiffs, allowing tliem, in cafes where the Defendant is under 
fuch terms as in the prcfciit cafe, to add x\it fmUiter wnihout any j>n»iUei- aim- 
demand of a rejoindet j hut contended that, this being a 

Vgl. Ill, 5X troduced 




444 CASES IN TRJNitY TEEM . 

1^03. troiiuccd for the benefit of the Wwtiff, he flail nt liberty to 
wvs dcnaand a rejoinder, and, eoni^tiejQtly, the Defendant 

i i JiVit. having complied with that ddiaand, the Plamdff was right in 

ligiiing hip judgment, 

Shejib^rd Serji. infifted that the rjttdgroent was irregular, 

being ligned agaihft the Defendant for not doing that which the 
IMaintifF might have done for him. He obferved, that fhe De¬ 
fendant was deceived by the condu<I of the Plaintifff for as he 
knew the Plaintiff might add the hd Eood ftHl/exped- 

ing a notice of trial while the PiaintifT was figning judgment 
againft him. 

The Court were of opinion, that as the rule of adding thejlmiliter 
was introduced for the beneflt of Pkiotiffs, they had a right remiu’- 
a arc jur'i pro fe introduclh', but as it was not, ttecolTary for tlic 
PiaintilF to have adopted this citruitous courfe, they fet afide tlic 
judgment and fubfeg^uent proceedings thereon without cofis. 


7»h* i6th. Gboroe Eirch Efqulre o. The Biffiop of LiTcuriEtD and 
CovEKTRx, OkaM,es 'OAEfiEs Efipiire, and John Hunt 
•Clerk. 


In ouart m- 
ptdit ibc ]D«* 
fcnciont 

one M. O « 
unde whonrii' 
he claimed, 
hcinj.'; frifed 
in fee of one 
n>oteiy of the 
advcnvfnn to 
preient to 
ore 'utn in 
every two 
turns, pre- 
i'tited one 
y O. in her 


iMPEDTt. The declaration fiiated that the Deifendants 
were linnmoned to anfwer the Plaintiff in a plea that they 
permit him to prefent a fit pfeffori to thfe church of liandfccortb in 
the county of Sidffhrdy aftd in'the diocefe of the faid bifhop, which 
was void, Csff. and alfo to a certain other church of Pdane^-mrtb^ 
iffc, wliidh was void, £sfr. The firft count ftated, that on the 28th 
of yunc 1776 the Plaiottif W'as feifed of the advowfon of the 
church firfl, mentioned, as iu grofs byitfelf as of fee and right, 
and being fb feifed, and the bhurch being vacant, prefented one 
Tbonias Lane^ his clerk, Who' was inftituted and induiled into the 


' fame, and that afterwards, -vm. on the tfi of OBder the 

church, be- being fo feifed thereof; the church again became vacant 

iwards va- bv the dcath of the faid Thomas Lont* and that it Ijelonged to the 

esnt, one 

y, j?''., under whom the PlnintliF clahoildt pfefehted in his pfb'ptr turnii'tbat the chureh being again 
warant, the PiaintiiF ptefented j nikd th^iMhc church being h ft^rth time vacaor, it .^bdonged to ihe 
Defendant to prek-nu On detnutrer to this plea, the Court held fhat the Defendant had not /be^n n 
title to prefent, Cnee he bad not^fliewn Aubether the third prb^btntioa wsas by ufutpation or by ngree- 
ment, and that ii could nos be prefumed that the’Defcneant was entitled to prefent in the frit and fourth 
turn, and the the freond *nd third, fince the plea averred th fi M. O, Jtid prelented to the 

lirrt turn in her proper turn, and 'J, Hr., in his proper turn. Stmt, that if it h»d appeared by the plea 
that tit.: i'laintilT had prefenud to the (lord turn by ufurpatldn, he »ould Ittll have been entitf^ to the 
fourth turn by right. 

PiainiiJr 
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Plalntilf to prcfeiit a fit porfoii to the laid churcK? but tKe D^ffendr 
ant hindered-him, . 

The fecond count alleged ^hat y«iw Wyrky Efq, on the 9th of 
yu/y 1767, at Mahiifwortb in the county aforefaid, wits feifed aa 
of fee and right of three fourth jparta of the advowfon of the church 
fecondly above mentioned, as in gfofa fey itfelf j that i« to fay, to 
preferit to the fatd church Iti three fuCcelSve turns in every four 
turns, the whole into four turns to be divided. And being fo 
feifed to the fartie chiJrch, being Vacant, prefented as in his firft 
turn one yobn Witch^ his clerk, who, at the prefeutation of the faid 
'John Wyrley^ was admitted, inftituted, and induced into tfee fame 
in time of peace, in the time of hi? prefent Majefty. And the 
faid yohn I'Vyrky being fo feifed as Uft afOre 0 id, and the la ft 
mentioned church being full of (he-faid yokn BircbtXhc incuinhent 
♦hereof, the faid ysbn WyrUy afterwards, to wir, on the i Ith day 
oS y^'i^iuarv in the year of pUr Eord 1774, Handfworth^ duly 
made and jmbliihed his laft will and teftament iu writing, and 
thereby devifed, among ;other things, all hk eftate of and in the 
laft mentioned advowfon to (?. Birck Kfq. arid liis heirs j and 
afterwards, to wit, on the day and year laft aforefaid, at HandJ- 
worth aforeiaid, in the county aforefaid, died To feifed as kft 
aforefaid, and without revoking or altering his faid will, by reafon 
whereof the faid <?. Birch^ on the death, of the faid yohn Wyrley, 
became and was feifed as of fee and right of the faid three-fourth 
parts of the advowfon of the laft meotioned church as in grofs by 
iifelf; and the faid G» Bircb^' being fo foifed as laft aforefaid, the 
fame church afterwards, to wit, on the 28th day of yum in the 
year of our I,,ord 1776, at aforefaid, became vacant 

by the death of the faid^c/jw it/rc^-j whereupon the faid-f?., 
being fo feiied as bft aforefaid to the fame chdteh, being-.fo vacant 
as laft aforefaid, prefented, as in his feepnd ^urn, ‘Tbomat hane^ 
his clerk, who, at the prefeutation of the faid Bircb^ was ad¬ 
mitted, ioftituted, and indudep into the lame in time of peace, ii^ 
the time of his prefent Majefty j *and he the faid G. Birch fc^ng 
fo feiied as laft. aforefaid, the Jamc church afterwards, to wit, on 
the. I ft day of OSlobcr in the year of our Lord 1802, became and 
was vacant by the death of the faid Thomas Lam y and yet .is vacant j 
by reafon whereof it bdongs to the gift of him the faid G, Birch 
to prefent, as in his third turn, ,a fit perfon .to the fame church; 
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and tbe faid Bifliop, C. OaifSt*ai0 liinder^ 

?fc. to'tb^^(Jamage» - Kr^'rl ,;x ■•: - 

The BiJfhop plead^ tbat Hp n^^ npr idaitadi any thing in 

the faid redorfes |>arifti ,vChni^^^^ but, Adfjaiffion,' inftitu- 
tipn, as ordinary,' 

The Pefendant -i^leaded;. tjb^t Be did. npt hinder the Plain¬ 
tiffs from ,iES^feniing, ts^c.'■;'••' V.;.,;, v/ 

The .JDfifradant C. O^hif ? two pleasi ffati^ a deed of 

grant between the laid C )^r^VrJ^nt,’w^ was 

loft by jdmiB and actident^ by wKic^»C; , Oa%^ Wyrie^ 

the Iaft |!irefentation in exchange;iW now ri^ht of prefentation. 
On thefe pleas, iffues ;^ He t;hen pleaded^ thirdly, 

** That ,|he iik^^ ^irrgy oi^li^Opt to^ hayc or mw his 
faid a6:ion agaipft him, becanfe, pfot^fting -that the faid <?. Birch 
nper was ffdf^d of the who^e^Ibe, iu the faid 

firft count of the , faid of three-fourth 

parts of the >^id a4vpi<^iot^.i& the fN^hd/cio^ of ,the faid declara¬ 
tion mentioned, &e faid,^, io the faid 

firft count oj[ the |ai|i?4ecls^ation^en^Ph^d,aQi the find church in 
thp faid fecond ^nnt„oC tBe faid .d<^laratic® mentioned, at the faid 
times, whcp,(,^^.: was one .atnd,:thc fame eburch, and not 

other or tjiffe.rent. And th8t 4fitJfy^JS^<st»dectsff^ in her lifetime, to 
wit, on the :a4th day Jof JVffVtfW^/pr feifed of and 


in one moiety of the advbwfoti of the Xaid chUrebj/o/r^^w/ ./o fhc 
J'md churchiMte iur.n,h rvery i^Q inrns,,^ in grofs by itfelf as of fee 
and right j and the: laid /being fd ft^ fhe the faid 

Jlfrtry fifterwiard^ ^to-.w oU ftheTaid i24th of Novemhr 

yt 2 ). 1731 aforeMd,;pmfemed; tb; 4 he Taid churcb, being then 
vacant; in the proper turn of .the-fiiU , one John Oahs^ 

her. clerk, who on lhat^pmfen¥tma ,wa8 admitted, inftiHited, and 
induced into the church xforifind,in time cf peace, in time of our 
late Sovereign lord King the, became the in¬ 
cumbent thereof, And the laid fuch incumbent, and 

the faid ilf^ry heing wit, on the 7th day 

r.r Marchin the year :pf .onr Edi^ f^46/at afbrefaitl, 

by a certain inden’far^th^n arid there made between the faid ilfery ' 
Oukes of the one jpart'i^; and xht-fiM john Oakei of the other part, 
(one part of which 'faitl Sndentttre, f^led, ^c. prefert) fl»e the faid 
Mary for the'obnfideraticms'Hhcrein mentioned, did give 






ard 
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and grant unto the laid O^si ^nd His hars the afarerald moiety 1803. 
of her the faid Mary OabeSf of and in the find advon^fon, to have 
and to hold the fame unto the faid ^obn Oa&e$ and his heirs for The Bifliop 
ever, as by the faid indenture more fully appears ; by virtue of 
which faid laft mentioned indenture the faid yohn Oakes became «»<i othen, 
and was feifed of and in the faid moiety of the faid advowfon as 
of fee and right; and the faid yobn Oakes being fo feifed thereof, 
afterwards to wk on the 8th day of A* D, 1767, at Hand/- 
•worth aforefaid, by a certain indenture then and there made be¬ 
tween the faid yobn Oakes of the one part, and the faid Charles 
Oakes of the other part (one part of which faid laft-mentioned in* 
denture fealed profert)^ the faid John Oakes for the coufiderar 
dons therein mentioned, did give and grant to the faid C, Oakes and 
his heirs the aforefaid moiety of and lathe faid advowfon, to have 
and to hold the fame unto the faid C. Oakes and his heirs for ever ; 
by virtue of which faid laft-mentioned indenture the faid C. Oakes 
became and was feifed of and in the aforefaid moiety of and in 
the faid advowfon, as of fee and ngfit; and the faid C. Oakes 
being fo feifed thereof, the faid church afterwards, to wit, on the 
day and year laft aforefaid, became vacant by the death of the faid 
yohn Oakes ; w'hercupcn one ydbn Wyrley^ Efq, being then and 
there feifed of and in the other moiety of the faid advowfon, in 
grof-; by irfelf as of fee and right, prefented one y<fhn Birch to the 
faid church being fo vacant,. in the proper turn of the faid yohn 
If 'yr'ty ; and the faid yohn Birch upon that prefentation was ad¬ 
mitted, iaftituied and induced into the fame church, and became; 
iacunibent tilereof^ and the faidj yohn Birch being fuch incum¬ 
bent, and the faid yohn Wyrley being fo feifed as aforefaid, he the 
faid yohn Wyrley afterwards, to wit, on the nth day of jamtary^ 

D. 177a, at Plandfwortb aforefaid, duly made and publiilted 
his laft mil and teftament in writing, > executed arid attefted as by¬ 
law is required for pafting real eftates, and thereby devifed the faid 
moiety of the feid yohn Wyrley^ of and in the faid advowfon to the ' 
laid G. Birch and his heirs; and afterwards, fo wit, on the day 
and year laft aforefaid, at Hundfmortb aforefaid, died fo feifed. 
as laft aforefaid, without- revokiog or altering his faid will • by 
virtue whereof the fa^d G, Birch became and wa.s feifed of and in 
the faid laft-niecttioncd mdety of the faid advowfon, as of fee and 
right) and ftie faid C feing fo feifed of the faid firft-raen-r 
. in. 5 V lioned 
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1803. doned moiety, of and In the laid advowfon as aforefaid, the faid 
'■^TRciT* church afterwards, to wit, on the aSth day 1776, 

Th*liifliop became vacant by the death of the Jobu Birch \ whereupon 
of Litch- the faid George Birch then and there prefented to the faid churcli, 
i»nd Others, being fo vacant, one ^hot^s hane^ his clerk, who upon that pre- 
fentation was admitted, inftituted, and indu 4 ied to the iatxie, and 
became the incumbent thereof: And the faid church afterwards, to 
wit, on-the ift day of November, ji, D, 1802, became vacant by 
the death of the faid Thomas JUfne, whereby it then and there be¬ 
longed, and ftill belongs to the faid C. Oakes xo prefent a fit perfon 
to the fame church, and this the faid C. Oakes is ready to verify ; 
wherefore he prays judgment if the laid C. Birch ought to have or 
maintain his aforefaid adion againft him, together with his dam¬ 
ages according to the form of the ftatute, in fuch cafe made aiid 
provided, and a writ to the bifiiop. 

To this third plea the Plaintiff demurred, and affigned for caufes 
of demurrer, “ that the fame plea doth not difclofe any title in the 
laid C, Oakes to prefent a fit perfon to the church, in that plea 
mentioned at the prefent vacancy thereof. And for that it is not 
alleged, nor does it appear in or by that plea in what right or bj' 
what title the faid G. Birch prefented to th? church therein men¬ 
tioned, the faid Thomas Lme\ nor whether that prefentation w as 
■made by virtue or in purfuance of any grant made in tliat behalf 
to the faid G. Birch, or by ufurpation or otherwife. And for that 
the fame plea alleges the faid churches, in the firft and fecond 
counts of the faid declaration mentioned, to be one and the fame 
Church, whereas it was not competent to the faid C. Oakes to 
make that allegation j and for that the fame plea being pleaded 
as and for a fpecial pica, yet amounts to the general iflue as to one 
of the counts of the faid declaration: and for that the fame plea 
does not conclude with a traverfb, and is therefore argumentative: 
And for thiit -the fame plea is in divers other refpeas defective and 
informal^” The Defendant demurrer. 

Williams in fupport of the demurrer. The queftion afifing 
upon this demurrer is, Whether, if the Plaintiff and the -Defendant 
Oakes a*e each feifed of a moiety of the advowftm of the church, and 
each is to prefent to one turn in every two turns, and-the Plaintiff has 
■prefented to the two laft turns, he is not alfo entitled to prefent totliia, 
<whiclt is the third turni Aceoiffuig to the ftatenwat of the right eff 

jprcfca* 
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, prcfcatation on the pIea,tbeBefendant Oakes flhouid tiave pre&nt^d to 
■^thc laft turn, and the prdentation Of the PkiixdfflO that 101*0 which is 
ftated to have taken place, muft now be deetned to halve been a pre> 
fentatian by wfurpation. In &re, Abr,tit,!^are impedlt^ fL i 18,where 
an advowfon defeended to four co-parceoers, ahd the two firft 
prefented in their turn, and then a ftranger ufurped upon the third, 
it was held that upon a fourth avoidance, the fourth daughter ftiould 
not lofe her turn on account of the ufurpation fuffered by the third 
daughter. It makes no difference that in this cafe the fdbond turn 
was ufurped by a perfon not a ftranger to the church, for With ref- 
pe^ft to that turn hemuft be taken to be a ftranger. The docftmic of 
the above cafe is recognifed by Wilks^ Ch. J. in Barker v. The B^op 
op'London^ Wilksy 659. In Bro, Abr, tit. Prrfentatmny pi. 26. this 
cafe occurs j A. and JS, having a right to prefent to a vicarage by 
turns, vd?. whofe turn it was, fuffered the right of prefentation to 
iapfe to the Bifhop, who collated a clerk, upon whofe death pre* 
fented, and it was held that he had a good right fo to do j for that A. 
by letting the living Iapfe to the Bifhop had loft his turn. Before the 
7 A'ati. c. 18. an ufurpation not reftfted would have been conclufivc 
evidence of aright \x\ ^uore mpedit \ and the party claiming ariglrt 
of prefentation would, upon the next avoidance, have been put to 
his writ of right. Had it not been therefore for the proviGoms of 
the ftatute of Antty the PlaintifF might have claimed the whole 
advowfon, having been allowed to tifurp upon the Defendant in 
ihe laft turn. Under that ftatute, however, upon any ftthfequent 
avoidance the parties are at liberty to litigate the queftion as if 
there had been no ufurpation. Soon after the fire of London, a 
cafe arofe which is applicable to the prefciit j viz. TBc Bi/hop of 
London v. The NUrcers'Cumpanf, 2 5 /r, 247. Tbere 

a quare impedit was brought by the Company for prefentation 
to the parifh church of St. Mildred Poultry^ and St. Mary Cole* 
hurjly in the city of London; the declaration ftated, that both 
churches were burned down by the fire, and the two parifhes were 
united by aOl of parliament, with right referved to the patrons 
to prefent by turns, and that which had tbegreateft endowmentto 
prefent firft ; that St. MildresTs Ponltty, had ^he greateft; that 
the Plaintiff had the advowfon rst St^ Maty Cokbmjl, and the 
‘Crown of St. Mildred, whofe HickardPerinc^^^ 

<lerk; that after the union King Cktrks Secontl prefented Rkbard 

Perinchi^y 
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Perincbkf, D.D. wlip dlied, and the King prefented J'oz&w Williams^ 
who was inftitutcid and indudked, and atterwards promoted to the 
fee of Cbicbefler that it then belonged to the King to prefent by 
his prorogative, and be accordinglyprefented Martin; and 

upon bis death Kitjg George the Firft prefented Robert Bretton ,* 
and that upon fals refignation the company claimed a right to pre¬ 
fent. The Court held that the Mercers’ Company had^ a right to 
prefent, becaufe the prefentation by the Crown of WilViams and 
Martin was but one prefentation, and coafequently the prefenta¬ 
tion claimed was the fourth prefentation; though, if thofe had been 
confidcred as two prefentations, the Company would not have been 
entitled to prefent, notwithflanding all the previous prefentations 
by the Crown. In this cafe it matters not to the Plaintiff whether 
the Court ihall deem the laft prefentation by him to have been by 
right or by wrong. If it was by wrong, the cafei fhew that be 
has not loft his right to the third turn, by his ufurpation ; and if 
it was by right it muft have been by permiifion of the Defendant 
Oates. 

Bayley Serjt. centra. The argument in fuptport of the dcnnirrer 
proceeds on the notion that the right of .pTcfentation claimed upon 
the pleadings is an alternate right of prefentation, Wss. once in every 
two turns; but tliat does not appear to be the right claimed. Nor 
indeed, if titc tightclaimed were an aUernatc right, would the law 
be fo clearly in the Plaintiff’« favour as has been fuppofed. The 
cafe of a prefentation by the Bifhop in the turn of one of fcvcral 
CO- parceners in confequer.ee of a lapfc, docs not ftand on the fame 
ground as a turn ufurped by oiic of tevcral co-parcciiers ; in the 
former cafe the Bifliop’s prcfenicc is virtually the prcfenlee of the 
party who fuffera the lapfe, though nominally the prcfentcc of the 
Biihop, wdtereas the fame cannot be faid of the prefentee of a party 
ufurping. In Tbe BiJJscp of Lmdon v. Phe Mcrtcrs"' Company^ the 
fourth turn belonging to the Company, and the turn in difpute 
Sicing the foimh turn, the Court bad no other point to decide, and 
were not bound to cqnfidcr the cafe of a party ufurping a turn out 
of Ills order. Indeed in Pbe Grocers' Company v. Ihe Arthhi/bop 
cf CanterLtiry^ iJU. 770. 3 li’if. aai. the very point now in dil- 
f ute was attempted to be railed, but the Court felt it unrieceflary 
to decide it, intimating,'how ever, that it w^asnot altogether a dear 
poiftt. But the allegation of the right of prefentation in the Do* 

fendant's 
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fendant’s pie* doc;* amount to an aJlegatioo of a right to prefent 
onci; in every two turns, beginning by a prefentation on the part 
of the Plaintiff, but only of a right to prelent once iii every two 
turns. If fo, though the Plaintiff by ufurpation procured to hint- 
1‘elf the twolaft turns, yet as two new turns are now commencing, 
non conjlat that the Defendant Oahs is not entitled to the firft of 
thofe tv7o turns. The mode of prefenting, as w'eU as the right 
claimed, mufi; be predfely alleged before the Court can determine 
wliofe turn* the one now in difpute is ; and in the old entries, it will 
be found to be fo alleged. Thus in Whteb. Knt. p. H25, (a) title 
.\i>uare Impeditt the right claimed is qudlihet altcrnd wV<r, which de¬ 
fines the mode of prefenting fo far as to exclude the poffibility of 
cither party ever prefenting twice together. Again, in the fame 
book, p. 684, (A) the rig’ut claimed is to prefent four turns in every 
live turns, viz. “ adprefentandum ad candem ecchftam quatuorprimis 
turnis vel vicilms inftmul concurrentibuSy in qnibt^ibei quinque turnh 
vol \>icibusproxime concurrcntibiis •vacantibus** Where ad vowfons are 
In coparcenary, the mode of prefenting may be regulated by agree¬ 
ment. Now the fair mode of regulating the right of prefentation 
between two coparceners, would be to give the firft of the two ftrft 
turns to one, and the firft of the two fecond turns to the other; 
one taking the firft and fourth, and the other the fecond and third 
Uirno. Urdefs it clearly appear upon this record that fuch is not 
the mode in wdnch the right of prefentation to the church in quef- 
tion is regulated, the Court will not prcfuine againft the Dcfendan; 
OaLcs. who has already k»ft one turn. 

* 0 

IViliiains in reply obferved, that the plea had fhewn how the 
turns were to commence, by alleging that-./I/. (Jabes had prtftnrcd 
“ in hot proper vurn but that if that liud not been the cafe, ftill 
ilie Court could not prti'nmc arr,' otltcr mode of regulating the 
turns than that which tlie law impnfe^, viz. turn and turn, begin¬ 
ning from the cldcft, until an agreement of a diflcicnt nature was 
Ihewn ; and that none Aich had been Ihewn by the Defendant 
Oakes^ on whofe behalf it flrould have been pleaded if it exifted. 

Lord Alv ANLEY, Cli. J. The queftion in thivS quarc impedit arifea 
upon the third plea only, and upon that plea I am of opinion that 
the Plaintiff is entitled to judgment in favour of his demurrer. 
The plea dates that one M, Oakes (under whom the Defendant 

(«) Ed, 1C80, or {». 7 i j in the other edition. {i>) Ma\ i€ 3 o. or 6$o ia theoihcr edition. 
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claims) 111173: ** was fcifed and'in one moiety of the advow- 
fon of the faid cluu ch, to prefent to the faid church one turn in 
CA?cry two turns, in grofs by itielf asof fee and right;” and it pro¬ 
ceeds to allege that the faid M. Oakes, in the faid year, ** prefented to 
t!;e faid church, being then \'acant, in the proper turn of the faid 
M, Oakes,^’ It then alleges that the next prefentation was by yoLu 
Efq. (under whom the PlaintiiT claima) “ in the proper 
turn of the laid yvba IVyrky^ What are we to conclude from tliis 
Uatement, butthat theprecicccflorsofthe prefent dilputing parties had 
each a moiety of the advowfon, and that each prefented in fuccef- 
fion, w'hich prefentations are admitted to be “ in their proper turns.” 
Unlefs fomc exprefs agreement, llicwing a diffcretit mode of pre- 
lentation, be brought before the Court, arc we not to prefurne that 
courfc to have been purfued which the law points out, that 
where one party prel'cnts to tlie fii-n turn, he prcl'enls to the third 
turn alfo. The mode in which the prefentations are alleged to 
have taken place, is evidence of the mode in which they ought to 
continue to take place ; and if tlicre be any exifting agreement of 
a different nature, it ought to have been pleaded. It is too late 
now to call upon the Court to prefume that the parry who had the 
firflturn waste have the fourth, and the party who had the fecond 
turn was to have the third: .any regulation of that kind, arifing 
out of agreement between the parties, fhould have been ftated on 
the record. The pica then proceeds to deduce the title of the 
Plaintiff and Defendant, and tofliew that the Plainti 0 'lias prefented 
to the two laft turns, averring, “whereby it then and there belonged, 
and flill belongs, to the faid C. Oakes to prefent a fit perfon to the 
faid Church.” Ikit it does not appear whether the Plaintiff pre-* 
fented to the faid turn by ufurpatron, or by agreement between him 
and the perfon whofe turn it was to prefent; and on that point the 
pica is too loofc and uncertain. Suppofing the Plaintifi’fo have 
ufurped upon the Defendant, I. do not wifli to give any opinion 
• as to what operation that ufurpation would have had upon the 
turn now in difpute, though as»at prefent advifed, I think that in- 
afmuch as k was the Defendant’s fault for permitting fuch ufurpa- 
toon, he muft fuffer for his own negligence. It is not poffibic to 
underftand this right of prefentation as alleged in the plea, to be 
any other than an alternate right; and it is not (hewn whether the 
Defendant loft his turn laft time by the ufurpation of the Plaintiff 

• or 
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or by his own fionfent. The Ddcndjint, therefore, in tliii tlilfil 
plea, has ihewa.no bar to the riaintjfT’s claitt;. 

IL’ath^ J. I am of tlie fame opinion. 

Rc,fjki\ J. X am of the fame opinion, on the grcruiitl that the 
Defendant's plea is loo vague atui uncertain. 

Cbambre^ J. 1 have nor much doubt on the principal pt)intj 
for if the T’laiorjfT did ufurn upon the Defendant, fit)! I think wc 
Otould hardly fay that the Defendant may uov7 iifurp iJ|;aa the 
Plaintiff Iby way of reLaIi.?lion. It is not ncccfkiry, however, to 
confiJer that point upon thei'e pleadings. The .argnuicnt rt fpe£tii)g 
the right claimed upon the plea is ingenious, buf not foimd ; if 
any other than the ufiial mode of prefentatiou had been agreed 
i»pon by the parties, the Defendant fliould have pleaded that 
agreement. 

Judgment for the Plaintiff 
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Du .MSD AY, Demandant, v. Sir Richard 1-Iuoues, Bart, and .Ti'wioA. 
John Bldford, Tenants. 


Wu. T OF Right. The count was as follows i 

Sujcx^ to wit. yohn Dionfday^ by TV. C, his Attorney, demands 
againft Sir R.H, Bart. and^.^. lo meffuages, lo cottages, 30 barns, 
30 ftables, 30 outhoufes, 20 gardens, 20 orchards, 500 acres of 
meadow land, 500 acres ofpafture land, 500 acres of arable land, and 
200 acres of wood, with the appurtctiances, in the fevcral pariflies 
of Fletcbing and JVcrtbj in the county of Sujfex^ as his right of in¬ 
heritance, by writ of the lord the King of right; and tliereupon he 
faith, that Sbadrack Blundell^ late of Fm !1 Bergboli^ in the county 
of StjJfolk., was feifed of the tenements aforefaid, with the appur¬ 
tenances in his demefae, as of fee and right, in the time 
of peace in the time of tlie Lord George the Second, late King of 
Great Brilcdf/, to wit, within fixty years now lafl pall, by taking 
the e/plccs thereof to the vxilue, vsV. and died thereof feifed. And 
the laid yabn Dnmfday further faith, that upon the death of the 
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faid Sbadraek Blundell^ the right to the fald tenement*!, with the 
appurtenances, delcended and came to one Mary BuJIAy iformerl}!' 
Mary BlunddB^ one Elizabeth BlimdeUy one yane Duu/fday (for¬ 
merly yane Blundell)y and one Hannah Gregory (formerly Han-' 
nah Blundell)y as coufins and heirs of the faid Sbadrack Blundell: 
that is to fay, as nieces and co-heirS of one y^hn B/undefly who * 

’•14 '^'was 
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was foa and heir of Olae Bbtndell^ who was fon and 

heir of one other yohn BlnndtU^ who was fon and heir of 
one other ycz/^K Mlundc'l^ which faid iaft-mentioned John Blun¬ 
dell was father aUb of one Nicholas Blundell^ wlio was father 
of one dhadrack Bla'ndclt^ who was father of the laid Shad'- 
rack B'nndell^ laft-above reifed of the faid premifes as aforefaid ; 
and from the faid Mary Bujhby^ KUcsahelb Blundell, Jane Dumf- 
Jay, and Snfumiah Ciegory, the right, to the faid tenements with 
the appurtenances (Ufeended and canie to the faid 
Jane Ihimftiuy, and Hannah Gregirry, as the furviving lillers and 
co-heirs of the faid Elizabeth Blundell, and from the faid 
Mary BuJljby, Jane Dumfday, and Hannah Gregory, the right 
to the faid tenements with the appurtenances defeended and came 
to tlie faid Mary Bufbby, Hasinah Gregory, and the fai(i John 
Dmnfday the demandant, as furviving fifters, fon, and co-helrs of 
the faid Jane Dnmfday ; and from the faid Mary BuJljhy, Hannah 
Gregory, and the faid John Dnwjday tiie demandant, t!ie right to 
the faid tenements with the appurtenances defeended and came 
to the faid Hannah Gregory and’thc faid John IhmJ'doy the demand¬ 
ant, as the only furviving filler, nephew, and heirs of the faid 
Mary BuJhby,Bie. the faid Mary Bud by having died without ilfuc; 
and from the faid Hannah Gregory, and the faix! John Dunz/day the 
demandant, the right to the faid tenements with the appurtenances 
defeended and came to tiie faid John Dnmfday the now demand¬ 
ant, as nephew and heif of the faid Hannah Gregory, who was thc- 
furviving coufm and heir of the faid Shadmek BlnnJedl, !aft above 
feUed as aforefaid ; and that fuck is tiie right of him the laid John 
D/wifday the demandant, he offer?, Is'c. After fevcral imparlances 
the following abridgment of the riaintilF’s demand was [)Ut in :— 
SjfJex, to wit. John Uumfday, by W, C. his attonury, demands 
againft Sir R. B. Bart, and J, B. 4 meflbage?, 3 barns, 3 llables, 
4 orchards, and 120 acres of arable meadow p?in.ure and wood 
land, with the gardens and appurtenances in the fcveral parilhes of 
Fictchittg and Worth, in the comity of Snjfex, as his right of inhe¬ 
ritance, by writ of the lord the K.ing of right: And it is to be 
known that the faid John Dumfday, in the court of the King- here 
made his demand, in the faid writ, of lo melfuages, 10 cottages, 
30 barns, 30 ftables, 30 outhoufes, ao gardens, zo orchards, 500 
acres of meadow land, 500 acres of pafture land, 500 acres of 
arable land, and aoo acres of wood, with the appurtenances and 

13 V now 



IN ^ ^ ■ ,4||' 

now abridges li^^^Mi^:W'the.':iiui'4\i3iipfia'ag^»;:3'bares, 3 • ' igog., 

4 orchards, and ii20 acres of arable Tneadow pafture and wood land, 
with the gardetts a«d appurte^nces, £sfc. lb this there was a de- 

ft* * f* I* 'V» % • * ^ Jl hS^ 

raurrer, affignihg for caufes; that it does not a|>peariii or by the faid *fid anotb^. 
count, how or in what manner the faid Mary Bujhb^^ Elizitbetb 
Blundell^ yane Dma/day^ and Hamah Gregory^ Were the nieces and 
co-heirs of the faid John Bkadiil in the faid count firfl: mentioned, 
and for that the faid count is in other rcfpeCIrs defcdlive, Infufficient, 
and informal.” 

Bayky, Serjt, infupport of the demurrer, objc 5 :ed, firft, that the 
count wasdefcdfive in notihcwing how the four perfons namedin the 
fpecial demurrer were nieces-of Blundell j and, fecondly, that 
it was not competent to the demandant in this cafe to abridge his 
demand {a). On the firll point he was proceeding to obferve, that 
defeents are either immediate, as from father to foil, or mediate, as 
from uncle to nephew ; that in the latter cafe, where ibme one 
perfon necefi'arily intervenes between the anceftor and the heir, the 
demandant is bound to ftate fuch intervening perfort, fince he might 
poflibly be fubjed to a difability which might prevent the defeent, as 
alienage, attainder, '^c, and cited CoUngwand v. Pace, i Pent. 415. 
when the Court called upon the demandant’s counfel to fupport 
the count. 

Be^, Serjt. for the demandant, admitted, that the count could 
not be fupported, but applied for leave to amend, and cited Bear 
V. Perry, 3 fPUf. ao6. a Bl. 75 ®,* where an amendment 

was allowed in formedon, and Theol. Dig, lib. 8, e z8,/I 21. 
where the fame was permitted in a writ of dowrer, and urged that 
it was the conftant pradice to amend in common, recoveries, 
which were,in fed real adions. 


(a) In 14 J/. 6. 3 h. 4-4. Bro. M, tit. 
Ahriigmtnt, /’.'■it./‘«ej'*»Cb. J.r*id, <• that in 
»l)ca(cs where the writ lib*tpt> ttihunetie, 
as in tffii'e, the writ is injufti.ttij/iifivti 
Jt bhtrv Unemmto Jm ; and in wiit 
dower the writ is rMUnabtlm quad 

ti ttntingit dt tihem tfnmtM, of one ft’. 
her buibaod { ’Ind in writ of right of 
w»rd, the writ it cuJMiam terra et baiedit ; 
io thefe c«fe«, nod fuch like, the demandant, 
oiay abridge hit pl^nt of demand ; had the 
reafon b, that elthoogh he ebridgtit one acre 
of land, fti11:the writ it good diMere fm- ' 

Vqi.. III. 


mm.'vt hot in fraapt qued reddtu, vA\«tv 
certain acres arc demanded, there he cannot 
abridge, <ot than he would falftfy his owti 
w, it, and wker4 the writ is acknowledged 
to be fa!fa in p»rt,‘ it Ihail abate f.r the 
whole,; and in aflile ttaimexta, in 

A and B, the piamtifF capoot abridge in 
if* for then his writ would be falfe.'*, l or 
mote .cvoccrniog abridgemeiits, ftp Are. 
Ab, :tit. Abridgement, and Metth an real 

Aoitmt, p. 29:6 V plfd ^Iw ftatnte at //. d. 
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Tlie C^urt thowght that th<s ^hjedtoii fo 
Dum?d*t triearly good, for that the four perfofti ^ated to be 4^i«ce9 «ad eo- 
tiu ^HBs Blmdell^ might either Iw four danghtm of one bto- 

•ni Another, thef Of filler of Johi Blunddl^ or daughters of four feverat fiftcra of 

^obn Blunddti and with refped to the aniendmcm, they obCerved, 
tliat it was not of coorfe to ameiid, but that the demandant ought 
to make out a cafe by affidavit j faying, that the eafe Of dower 
could afford ho authority in a writ of riglitj it being a maxim 
fliat three tilings arc always favoured in law, life, Hbedy and 
dower. The Court therefore only granted a rule to fhew cauffi for 
a!» amendment. And on a fubfequerit day that rule w^as diftharged, 
on account of the infufficiency of the affidavit, and judgment was 
given for the tenants. 


Jnu 2»<i. 


Tuxner V. Eyles. 


JT>« 


if rfea^oe out r-y-Ills was an action againll the Defendant, as warden of the 
2'Vi'fY, for 311 efcapc of a prii'onei* in executiou. The fccond 
rMiona!i*g->d count of the declaration in which the queftion arofe, Hated, that 

iliac ihspr. r t r-, < 1 T, i i » 

itoa-rwi.., by t!ie Plaintiff, by a judgment of the Court or Emg s Bencli, had re- 
covered a certain debt, together with damages and coils, aguinft one 
hrforcjju^^, whereof 67I. parcel thereof was fatisfied ; that the Plain- 

hv him com- tiff for having e.xec'Jtioa of the rofidue in 7 r/«//rTerm, 42 Geo. 3. 

n»» to the ® 

itxiyrifthe ca. fii* out of ihc faid Oouitupon the faid judgment, di- 

by (he fatdi rcftcd to thc Sheriff of Middle/eic^ w'ho took the faid T.j. in e.xecu- 
tion, and detained him incuilody by virtue -of the faid writ, until the 
faid “T. y* .ifterwards, to wit, on, by virtue of an habeas corpus^ 
was brought before Sir Soulden Lawrence^ Knight, .and then alleged 
that thereupon the faid T. J. was then and there committed by 
the faid Sir S, Laivrence^ to the cuftody of the marlhal of the 
Marjbalfa of our faid lord the King, there to femein al the fuic 
of the Piainitff, until he fliould have fatisfied the faid Plaintiff, the 
iViJ reiiciuc of the laid debt, and damages in the laid writ of ca. fa. 
mentioned as by the faid writ of habeas corpus^ and the faid com- 
rniiment thereon now remaining in the faid Court more fully 
appears.’* It thbn further Hated, that the marffial detained the laid 
y*. y. In his cuHody, charged withtbi J&id ca,Ja. at thip fuit of the 
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I'kiuti-ff,. t'So}* 

the Gouimati Pie«% hiiiefugh^^^ S$n C^rnkn^ ItoighU en«. VtTriJ^ 

of the jufticei t>f ow^loixiMhc Kbg of the Bejcjeh, iw 44 ; by Ima 
committed to iks Phs^^ hi ciseeaiion, he fb(?^8i4 ihtisfy ihsi 
tdiduc of the deUi ^id io the faid meptioocd, a« 

by the faid wfit:of,caf. /‘ar^jr, and retura thereof, and 

comrrwtittePt thereOOj, now remaining in the faid Court of our faid 
lord the King more CuUj appears j and thathy means thereof the 
Defendant, being warden of the P'kd^ had^he faid T'. in execu*. 
lion for the refidue of the faid debt and damages, until be after¬ 
wards voluntaTily fufiered him to efcape. 

At the trial of this cailfe before Lord Alimnley^ Ch. J. at the 
Wcjiminjler fittings after laft £,qfi€r term, the Plaintiff, in order to 
prove that part of the declaration which alleged that wae 

committed to the cuftedy of the marihal, charged with tiie ea. 
called the marfhal of the King s Bench, who produced the writ of 
bdbeas corpus^ with the commitment of IVlr. Juftice Lawrence io- 
dorfed thereon, but ftated that the writ was brought from hi« owa 
office, not having been filed of record in the Comt of K!ng*« 

Bench. Upon this it was ohjeded that the cotnmitmeat oould 
only be proved by evidence of a commitment, filed of record ia 
the court to whieh the judge belonged By whom tire commitment 
was made; and even if that vrcrc not neciiffary in all caffes, dill 
that the Plaintiff, by the terms in which'he had jdlegfed the com¬ 
mitment in his declaration, had .tied himfelf up to fuch proof. 

Xord Jhanky being of tlws opinion, nonfulted the Plaintiff. 

A rule Nifi for felling afide this nonfuit having been obtained 
on a "former day, 

Shepherd and ^2*^, Serjts. now {hewed caufe. firff, a commit¬ 
ment rauft be proved by matter of record. The* Court cannot 
take notice of a party being in cuftody, unlefs he appear to be fo 
by the records of the -Court. In B^Uand v. four others, Cro. Elha^ 

605, the ElaintifF'hriMjght an appeal of murder againft the De¬ 
fendants‘by original, at the ^-eturn of which the Defendants ap¬ 
peared sit the barj-^ whereupon the Plairtflffhaving difcovercd a fault 
ill the writ, would have-declared agatnft theni in cdfiadid Mar^ 
chedU : bwt^he Court faid that the appearance of the Defeitdema 
did not ml^e them ip c^odU Marejehaiti^ unlefs there be i record 
^mdtmmiHitur eahervy|5re.nQt” 

\ ^ -In.' 
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, X 8o' 5. "In tfee Wigbfmm wliich' was an 

^tJ^TTr adion agaioft tb«f iiiarlhal fc 
„ a comimiitment bt.Sr 

AYtES. 

may more at large apipWi 
darauon was libld^ to be bad, for Want of i^ewicig a oommitmetit 
of recewd, tbe/dotirr faying, he is not in point of la\v in the 
marflial’s ciiftody tintll the commitment is entered of record.” It 
is true that in Watc v. JSr^^j, i XJ,. 35. S, Gk ii: SaU. s65‘ 

the fame objedion was over-ruled on getieriil demurirer J but it 
may be obferved, that the o^edibn could not have prevailed in 
:Wigbtman y. Mullens^ even upon fpecial demurrer, if the proof of 
a comraitment not of record would have been fufficient to fuf- 
tain the adion. The difference between a gener^il.and a fpecial de¬ 
murrer, only relates to the form of pleading. And whatever omif- 
sfions may have been made in the pleading, the fame proof is always 
neceffary to maintain the adion. Thus, if an adion be brought upon 
•a judgment, and the plaintiff omit to add proutpatet per rccordum^ 
the Defendant can take no advantage of fuch omiflion, unlefs he 
demur fpccially.; yet the Plaintiff muff prove his judgment by a 
copy of the record, in the fame manner as if it had been alleged to 
be of record. In. this cafe it was the duty of the Plaintiff to have 
eonipleted the record before he brought his adton ; had he done 
fo, tire record would have related back fo the day on which the 
prifoncr was committed by the judge. .In the cafe of Kirk v. 
Trtncby I KJp. N. P. which was an adion for a mali- 

ciom arreft, the .Plaintiff, in order to prove that the firfl; adion 
was at an.end, produced .an order of a judge to flay proceedings j 
and Loyd Kenyon inclined to think the evidence infufficient. Se¬ 
condly, the Piiiintiff has-rendered proof of a commilmcnt of record 
’ neceffary, by the averment which he has introduced. The diftinc- 
tion between immaterial and impertinent averments is now per- 
fcdly fettled. If the vi^hole averment might be ftruck out without 
deiiroying the caufe of adion, the iaverment is impertinent, and 
need n6t be proved. But <if the whole cannot bedruck out, 
tliough a part <>C it;need not have been Hated, the averment muff 
' be proved as laidi Admitting, therefore, that a rommUiiinr not en¬ 
tered of record would have been fufiSem jp fuppdrt th^ adinn, 
yet as it was nece^iry to allege''a eommitraent , fbme fort, and 
the Piainuff ba6 ihpught proper to aver 4 cainmitinciil oif'jribcofd,- 

i., . .■i't t2 \ difi 


r en efcape, the declaration averr^ 
“ as by the fii^ comihitment 
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IN THE WTt-THIRD YEAR OFCEORCE 10 . 

lie is nt)t a: Ubcity to prove any other, fpedes of commitment, 
This diftinii 3 :iorv was aded upon in Sifva^ey, Smiki ?t, noi I 
,• and Bri^ow v. Dsug. and was .^icco^msted by 

Lawrence^ ]An Williantfany. ^UinfbUy U. 

Vaughiin aird Eayky^ Scrjts. d>ewed caufe./ Firft, it wai; altogether 
nnoeciEary;, in this cafe, to aver a commitmeot of record. There 
is a diftiiidion between thofe cafes'wficrc the ’ Defendant being 
lalrcady;’in the cuflpdy of the marfhal, the Plaintiff afterwarda 
charges hita <in, execution, and tbofe .where the Defendant being 
in execution at the Plaintiff’s fuit, is removed by haheos corpus into 
, the marfhara cuftody. In the former it is ncccfTary" to enter the 
commitment of recprd,.hut in the latter it is not. If the Defendant 
he already in the rairfhars cuffndy, it is ncceffary that the plain¬ 
tiff fliould do fome adi in order to iliew his eie£tipn tp charge him 
in execution, before he can maintain an adioh againff the marifhaj 
' for an efcape. The neceffity of fome aSSf being done to flmw the 
Plaintiff’s elcdion in fuch cafe was eftablifhed in Watjbn v. Sutton^ 
I Ball. 272, and jv/fty/?/ 3 Emt* j and probably 

the cafe of Vl^gbtmqn v. Mulkns^ where it was hpldea neceffary, on 
fpecial demurrer, to add the suotda pfout patet.per rqcordum^ was a 
cafe in which the party was in cuftody fc^fpre he was charged in ex¬ 
ecution by the Plaintiff. But where the'. Plaintiff has completed his 
execution before the Defendant is committed to theciiftody of the 
marfhal, there feems to be no reafon why he Should be obliged to 
enter the commiimcat of record. The Pefepdant being legally in 
execution, the Plaintiff has a right to expc£l: that he will be fafely 
> kept notwithftandlng eny removal by bakas. corpus. TUfe Plaintiff 
is no party to the habeas corpus^ nor has he any notice of it; artd 
as his eledtiofl to take the Defendant in execution has been maidc 
previous to the removal of the Defendant by habeas corpus, it 
feems to be equally uoneceffary and uilrcafonable to require that 
he flioiild enter the commitment ^of record. Secondly, if it was 
not neceffary to ^aver the commitment to have been of record, 
the averment of a commitment has been fufticiently proved, for 
that part of the declaration which Rates, that the commitment 
remained in the Court of King’s Bench, may be rejedied as 
furplufage. In Peppin v. Sohmons^ 5 T. /?. 496, it was held, 
that an averment, wkhout iVhich the declaration would be per- 
fed, need not be proved. “Now it appears from the cafe of 
Tfoit. III. 6 B Wale 
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1803. Wate V. BriggSj that the declaj^bn in this cafe wouM have beea 

jui:KSR perle< 9 :j if the averntent that the eoinipittnent rcmaiwed in the 

Coujrt of King'S Beach .had been omitted, fof the cetitmituTient tis 
only matter of iridwcensfrit,, The cafes cited -do not apply. Witii 
refpe<a to the cafe in €m, Eliz. though the Defendant vwa$ at the 
bar of the King’s Bench, it was not proved by any. evidence, tliat 

)r 

he was committed to the cuftody of the riiarflial, and canfet^tnently 
the Court could not take notice that he was in fuch cuiiddy;* The 
contratl ftated in v. Wright^ being an entire thing., it was 

incumbent on the Plaintiff to prove his contra.(3; as he had laid it. 
The cafe of Savage v. Smithy was an a< 9 :ion by an informer againft 
a fherifiTs >o 9 iccr, for exacting illegal fees upon a a^nd as be 

averred that ^nji.fa. iifued upon a judgment,previpufly deferibed 

a 

in the declaration, he was bound to prove that judgment, though 
he need not have ftated the judgement at all. 

. Lord Alvani^ey, Cb.J. It was clearly neceflary to prove a com¬ 
mitment of T^yohnfon to the cuftody of the raarfhal. Without an 
allegation of fome legal commitment the declaration would have 
been bad, and in order to maintain the a^ipn that allegation muft 
be proved. If then the whole averment refpefting the commit¬ 
ment to the marfhal, could not have been ftruck out of the decla¬ 
ration, the queftion is, Whether it was not incumbent on the iPlain- 
tiff, to prove the commitment as aljeged; that is to fay, not 
merely a commitment on paper indorfed by Mr, Juftice Lawrence^ 
but a commitment remaining of record in the Court of King’s 
Bench ? Let us hrft confider whether a commitment, not of record, 
would h^c been a good commitment. I do not underftand the 
diftindion which has been attempted as to the necellity of enter¬ 
ing on record commitments on mefm procefs, and not entering 
commitments in execution. It is true that the report of Wights 
man v. Mullenst dpcs not flate that the commitment was in exc'j 
cution, but only that the party, was committed by Sir W^ CbappU 
at the fuitof the Plaintiff, as by the faid commitment may more at 
large appear. There the Court was of opinion, that a commitment 
not of record was 00 legal commitment, and that the Plaintiff 
might as weli^ have alleged no cdminitment at all. It does not 
appear to be material, whether the commitment were on myke 
procefs, or in execution; but that cafe ftrikes me to be a'complete 
authority, ibr faying, that the lUft -of a fingle judge,-unkiifti adopted 
; , ' • • ■ , by 
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by tbe court to Whicb bfe brfongs, is of no VaEUdity.’ As tbc cirafft 
do not fit in vacation, many things arc .done 1>y the judges indivi¬ 
dually ; but thcir afls, Whan recognized, become the -of the 
court: and f believe there is no inftance in which effeiSt ltas been 
given to thofe adls in an adion at law, unlefe they have'been pr<v 
vioufly J)Ut Upon, the records of the court. The courfe of fjlHead- 
ing affords the "'firbtjgefi: proof'bf this dp^ntie, it being the con- 
flan t pradtice to allege a cotamitmeot of record; and in the cafe 
of Wigbtmdn V. Miilknsi the declaration was holdeh bad upon 
fpecial demurrer for want of fuch an allegadon.' ■ it is aficed* 

'is to enter this commitment of Accord ^ I fay the i>iaintiff 
enter it if he wants to avail himfelf of the commitment, and bn hk 
application Court of Ring^s.'Behch would cort^el ’the marfhal 
to aflift hint in making this entry: for if the aii of jhe fingle 
judge be a lawful a6:, Op doubt thc«Gourt will not only recognize 
that adt, bnt do any thing in thHr power tb make it-effe^iual in, 
fupport ofany claims fought to he derived under !t, hy^erfotw 
entitled to make thofe claims. I am therefore of opinion^ that rfjar 
allegatioxi of the commitment wouid have been Imperfe^/if it had 
not been an allegation! of a commitment now of record* But Oven 
If fuch an allegation had hot been ncqeffary, '(thpUgh 'on this pplnt 
I fpcak w'hh great deference to thofe who are better fkilled h^-jthe 
feience of pleading than riVyfelf,^ ftill i think the'form of the atle- 
gation fuch as to haVe re<|Uired proof of a commiimeht of fccord^ 
for the "plaintiff having ffated a cbm tnitmcrtt of a 'pifricular ■Idnd, 
Wj»8 not at liberty to prove a comriiithient of any other Ipeciea, 
though the particular defcription mig'ht have been unnec^ry. T'he 
cafe of Savage V, JSmiibt and die other, cafca, proceed r^on thk 
principle, that where the yriiple of the alleg&Hon is unheceff^fy, 
there it may be ftriiclc out. With refpeft’ tblhe^ c^^ 

‘V, the'knowled'ge of the Defendant waip^rfei^iy immaterial, 
and in cafe of a tari ' all the aggiraVatioii -riecll rjot be, proVe^. , ’Wc 
all ‘know, that If aiyiarty dCTiVe’jhis '^ight eff adrion .a 
idebtor through a variety of deeds, ■inffead ^ of charging him; 

■rally by viftitb of'divers '' 

-deeds as ftated.^' 'So'ff i:pariy’'3lai^U'i uhd^r ^ takt;;Ujfjbn' 

himfelf to Rate ademlfel%Tnd^h^n'rdi^he imu'$’'^ hls'a^lygmibn. 
■■though V,geherat-JiVerment of a^dfraije' WouiiJ''.havohe'!S!hTo^ri®f*t» ■ 
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CASES IN TRJNITY TE^M. 

For thefe rcafons 1 am of opinion, that even on the fccorid ground 
the oonfuit ought to 6 e fuftained., 

Hr:ATH, J. I am of ^he fame opinion on both grounds. It is 
dear that an adioni. for an cfcape. caiinot.be maintained without a 
cotnmitment} and the firft queflion is, Whether it.be neceflary that 
fuch commitment ftiould be entered of record, or whether the fig- 
natuie of a j-udge be fufficient ? For certain purpofes the fignature 
of the judge, is fufEcient j it is a warrant to fhe.ofiicer to'enter the 
commitment of record. In the fame, manner.if a judgnsent.be 
ligned, it is fufiicient for certain purpofes: but if an adion be 
brought upon that'judgment, the record rauft be made up and 
pi'oduccd. This affords an anfwer to the obfervations which have 
been made refpeding the pradlite of the oiEcer keeping the coin- 
mitments. He kWps them until they arc called for; but when 
called for he muft enter them. With refped: to ihe fecond pointy 
as the commitment has been deferibed in a particular manner, in 
a neceffary and material averment, it muft, according to all the 
calcs cited, be proved as it has been deferibed. 

RookE, j I am of the fame opinion upon both points. I am 
by no means prepared, however, to fay that it is neceftary in a de¬ 
claration of this fort to aver a commitment of record. It rather 
(appears from feme cafes that a commitment may be ftated,gene¬ 
rally. For if the commitment be ftated to be of record, it fliall 
, not be tried by the record, hut per pais^ it being matter of fa£t not 
conclufive upon the party. This appears from MidelUicti v. Mam- 
captots of Sylve/Ier,. i Sid. 2 f 6 , and Corny v, Jacoby 1 Sid. 220. 
where it is faki, that if a commitment on record were conclufive, 
it would be in the power of any attorney to make an entry of .a 
commitment on record, though the party were, riot in cullody. 
The record therefore, not heiog conclufive, it does not appear to 
me to be neceflary to ^ftate it in a declaration for..an efcape; but 
ftill, whether the commitment be fo ftated or not, it muft be 
proved by an entry of record .as - appears ‘from Rex v. Pavey^ 
1 Sid. 2^-^- It Is as neceffary to make the record complete with 
refpe£k toa commitment, 4 W with refpeS to an execution. Before 

t' ’ 

. the Plaintiff can m'aTritairt-sati'a€lion, he muft prove a complete 
title by fticwing, thatthe party was in the legal ctiftody of the 
marihal, which muft be by a commitment of record. It is aiked 

' -who 
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tvhn lit fo malice the cotry ? The anfwer i?, ^frthcr the PlAiotifT 
imift do it liiinfeli^ or it the nt^rftial iliouU refuie to perniir hifli 
(o to'do, he ntull,3p{>ly' to tiic Court, i/tlio would cutnpel iWf 
f iticcT to permit him. Though die odker h allowed t<>*kta*i).tbe 
commitments for Ms own feenrity, he will not be allowed io to 
keep them as to dikharge himfelf fnim an afljon of ctcapfe. ,lt 
iccms to mo that both reafon and authority gnu nr in requiring* 
thei the avnmitment ihoultl be entered oI record. 11, however^ 
this be dQubtful, ftiil t am of opimon, (>tr the fccond point, that 
the commkment ought to have been proved a<, hiid* I c.innot think 
that part of an averment can he confidered as matedal, and the 
other part as furplufage. As the ri4iH)fF i« this cafe has taken 
upon himfelf to llate a commitment,of record, he was l>ound to 
prove a commitment; of that defeription, and having tailed to do 
fo, I think tljat the nonfuit w’as right, * 

CiiAMBRK, J. f entirely agree w'ith the reft of the Court, tn 
the courfc of the argument, we hi^ve been led to conftder the dif- 
tlndion between that which is matter of inducement, and that which 
is the immediate caufe of aaion. Aut the cafes upon that fubjeA 
relate merely to the manner ci’llverringdificrent inllmmeots in the 
declaration ; and indeed the language of thofc caibs docs not, 
appear to me to be very correal. But although the commitment, 
in this cafe, be matter of inducement, ii; cannot be faid to be imma¬ 
terial ; it is as inucli the foundation of the adion as the a£t^ of 
tfcape itfclf} it is the firft flonc in* the aaiou. The cafes which 
.relate to the ncccflity of proving particular averments, only diiUa- 
guifli between that whijh is material and that which is impettioent 5 
but make no diflimftion between that which is inducement and tliat 
which is tile immediate caufe of aiRion, It is alfo fald in fome of 
the caics, that where matter of fact and matter of record arc uniicd 
in the declaration, the Defend.ant may blend them upon a pica of 
«;/ 4'elieK But do'tbofe cafes fay any thing refpediug the proo'#? 
If a ^rout pketptr ncordum he not ftated; it is merely matter of 
fpecial demurrer; but though if it be not fpedally dfemurred to 
the declaration is gdod, ftiU it muftbe proved. vSuppofc ati adion 
brought on a judgjpenf, and pnut pmtet pir remdum be omUtdd ; 
there muft, ncverthelefs, be the fame proof given as if ii hsd been 
ftaied. Cfth it be laid that a Defendant y?ou)d not be at liberty to 
defers the matter of faQ:, and put his defence upon the want of a 
VOL. III. ^ record i 
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ilJoj. record ? He 03igh| refer the fffue to the ippwft u|)9n“ thiit defe^^i, 
would be no cikfe of adton arifiifg from‘|he judgment, 

Mtina were no reccird of a judgment. 'Wilnow co^e to the quef- 

tioS, Whether it be' abfelutely necelTary that "the comfsfifkur fbould 
be entered of record before legal evidence can be produced ? Se¬ 
veral authorities have* been cited to {hevf that it is neceffaty, and 
none have been cit^d to thc contrary. No reafon has beqn adduced 
to fhew that there is any diftiniQ^tOn between this ail of a judge out 
of court, and any other order by a judge out of courts ‘ Now in 
all calcs the aCls of ,a fingle judge out of court muft be recognifed 
by the Court in order to give them validity j nor can they he con- 
fidercd to be the a€ks of the Court until they be entered of record. 
Perhaps inflru|ncnts of this fort, are nor, ftridly/peaking, records, 
but for the purpofe of the prefent argument they, may be fo con- 
fidercd, and whenever circunjftanccs require that they fhould be 
legally proved, .they muft appear to be filed of record. The cafe 
in Cro. EVm. as well as that ofWigbtman ^^Mullensy are decifive 
of this point i and before we get rid of thofe authorities, we muft 
be furnilhed with forpe priniKple of law upon which we may 
decide contrary to them. But thotJgh it be faid that the commit¬ 
ment is only the ad of a fingle judge, ftill it muft be remem¬ 
bered that his a£t is the afl; of the Court to which he belongs j and 
indeed the writ of habeas corpus being returnable before the chief 
juftice, unlefs the fingle judge a(St for the Court to which he 
belongs, and his ad be adopted'by the Court, it would feem to be 
without any authority. On this part of the cafe, therefore, I am 
clearly of opinion that the nonfuit was well warranted. If it were 
nccefiary to go further, I fhould fay that the latter part of the aver¬ 
ment, wbich tire Plaintiff contends may be laid out of the cafe, 
is "not capable of being feparated from the former part, or treated as 
an immaterial and idiftind averment. It is a defeription of the in- 
fiHrument of commitment, and muft be confidered in the fatne way 
as if it had been alleged in an earlier part of the fentence. The 
averment amounts to tliis, viz. that by a record of the Court of 
King*s Bench, T. was committed to the cuftpdy of the marlhal. 
The latter words being deferiptive of that which was a nccefiary 
pan of the caufe of adion, how can we vary from that defeription? 
The cafes on this Jubjed are confipcfi to deferiptioas of contrads, 
though it has fom^imes been feid that a epntrad is a^ ebtife tbipg 
; .1 ia 
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■in order to, 0t [^om ._ 

>ftrument of aii;-ea'tlre _tMti|;v- ’|*ni- 

'tfee PlaifttiftliaVlAgjder<^ibfid al^fc^dcd ba ^ 

particular judgf&eat, and < ba?iag failcx^ ip ^iroving^ tbe* judg¬ 
ment was Podfuited j for^ i%t jleri facias^ fo deforitkd, wiis 4p 
entire thing. A*ftihftantial part of the irtf^ticemeht to the a£ltbn 
having been alleged, and not proved, the Plaintiff was prevented 
from reobvering. That’cafe has been , cited with approbation iti 
the King's Bench^ and even fuppofing it .not to be neceffary that 
the commitment ihonld be entered of record, I cipnot diilinguidl 
that cafe from the prefent. It Teems to me indeed, that no injury 
can arife to any one from reijuiring that the commitment Chould be 
entered of record. • The marlhal, id whofe pofleifion the inftru- 
ment remains, may put it on rebbrd if lie fliall have bCcafion 'to 
make ufe of it, and if it Thou Id become peceffary for any other 
perfon, fetch perfon, if the inSrlhal (hould refufe, may apply to the 
Court, who-wiH compcT their officer to dd Vrhat is . right, and 
when the commitment is once entered of record, it refers to the 
time of the original order. Tbiis nonfeit therefore appears to me 
to have been perfeSly right, 

» ' Rule difeharged. 
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bankruptcy. 


Smith and Another, Affignees bf R. Dra^e and E»eneze«. y^fl^raaih. 

GoddaRO vi WrELfAMTaOnDARn. 

^ssvMPSir. The firft count of the declaration ftated, that the 
Defendant, before JR. Drake and D. Q&ddard btecamc bank¬ 
rupts, was indebted to the faid JR. Z?, and, foh. money had 

and received to their ufe, and being fo indebted promifed to pay. 

The fecond count Rated, that after the bankruptcy of K. D. and 
jR. G. the Defendant was indebted to the Plain,tiff 8 »,j||. 4 lfigoees, for 
money had and reteived to their ufe as fech affignees, and being pf bati'muyt- 
fo indebted promifed, to pay. There wSs alfo a third count, on an ihe [tvo net:* 
account Rated between theTlaintiffil, as affignees, and the Defendant, , c'ifrk'r/ 
The Defendant' pleaded mn-aflum^t, and gave a;notice of fet^offi 

(Mtor ot the houre, at hit rtqaeft, 5;8l. anil Bf{er both ef bfnjkrujatcy i;!. aiagneet, ur.der 

a jniDt epasmiSiuoagaioft w#. and £, brougM an «^oii againlTC. ta recover tbefe fomt of roonty, si»'i 
declaredj firil. far money bad and received to the vftpS A, dwd iff. bcEjra they Wtime t>ankrop(s; fecondl 
for money bn«l ♦<(«! raceiVed to cMirikwa die, ,«• sflfgnce* <t(A, and ff, hfusf ibii bankrdptcy of A. and ff.. 
and third, for an acCoant Rateid tyith tbetf »t(«ch a%nce«} Md, that under, thU declaration the adi^neca 
we'te bnly CBthted jifid 5I; |)aid after the bankruptcy of bath partner*. Stmb. that if (bay bad 

decliwd for money had and received to their »[fe,a» affignees they mighthave recovered onemoieiy of 

the 5s8i> {>«d between th«iwo wEls of banhroptcy. 

At 
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1803.' A’t the trial befprcjLord Mvanhy^ Ch. j.'at the W^^mnfier ^ 

'hmrH'^ laft A?//Ar/’fcrm, ii^appealed that R^JDrakniAd E, Goddard 

and winiier, catfied dn.bujine(s lfi*partnerihip, that E, coiiimitted an‘a<Jt of 

< •* f «'• bankruptcy on the 8th bf February^ iBcxt, and i?* ou the 17th 

of t!ie iam(} month in the fame year; that \ few -days previous 

to the fil'd adl of bankruptcy, a large fum of money was paid Into 

the houfe on “arcoirnt of the Defewdant j that between the 8th and 
• * . * 
17th of February fevcralfoms of money, amounting to yjSI. wcie 

paiii'to the J^t'fcndant, by a clerk of the houfe, in coni'cquciice of 

the former having infided on fuclr payment, there being evidence 

10 jfhew that be was acquainted with the infolvenl fituatinn of that 
houfc ; thaf on tire 28th of February 5I. m9rc were paid to the 
Defendant; that up to the lyth when R. />. became hatikrupr, 
the Inlancc rrf accountr. between the partnerihip • and the Defcn- 

11 m* continued to he in.favoirr of the latter, and that the trade con"- 
’hnled to be carried on by the bankrupts till the ■'15th oi March. 
The Plaitrilffs %crc afPgnecs under a joint commlflion againd H 

and K. Goddard. The jury found a verdiiTL fur the Plahi- 
litr. for 3631, hut hlierty was icfcrvcd to the Defendant to move 
that a nonfuit might be entered, if the Gotlrt fhould be of opinion 
the the Plaintlfi's wctc not entitled to recover any thirrg, or that 
the vcrdi<il: nright he entered on fucU count, and for fuch funj as 
the Court fiiouhl think the Plaintifls entitled to recover. 

AccordiO'ily Praedy Scrit. obtained a rule ttifi upon rwo grounds; 
fird, that neither of the counts in the declaration was fo fratned as 
to erllitle t?ic Plaintifls to recover, becatjfc the money being paid to 
the Dtfer^daqf after the aft of bankruptcy committed by E. Oad^ * 
(fard^ hut previous to that committed by R, Drake., the Defendant 
was not indebted to the partners before their bankruptcy, as alleged 
in' the firft count; ftor to the afliguces after the bankruptcy of 
bot'h, as alleged in the fccond count, for R. Drake being folvcrit 
when the mbrtey was paid to the Defendant, it was #noney re¬ 
ceived by the Defendant totheufe of the Plaintifls, as aflignees of 
E. Goddard^ and to the ufe of R. Drake,. Secondly, that as the 
balance, when R, Drake became bankrupt was in favour *of the 
Defendant, .the alilgnces could not recQver on any demand prior 
to R.Drake\ bankruptcy,fnice the 5 Gee. 2.c. 30./C 28. diredls the 
afflguoes to diike a balance when there have been mutual debts 
or credits, an'd that balance mud be taken at the time when both 

' *5 partners 



. |H rHEFORTT-'THlRO'yEAROFGifoRGElII.. 

partner# become banRrupta, and that, at 'arf eaenta therefore, the 
rDeferjdant muflf be alln|iiwe<J tlie money rcccivptff by the iTankrupu' 
on >»i6 account* before the bankruptcy of ^either. * „ 

Serjt. noW {hewed caufe. The authority of the ipicrk who 
paid the money to the Defendant, having' been derived from the 
parrncrfliip ofand Drake^ aud that parrncrfliip having 
been difToIrcd by the aii of bankruptcy of the lufmci, the money 
muft be coniidered as having been paid without anrhority, and 
ought therefore to be refunded. At all events, how ever, the IMaio- 
tiffh are entitled torecovei nnemoitty of the $S^>’ P‘dd litWecjucnL 
to the bankruptcy of E. Godlatd^ as well a-* the d. paid after the 
bankruptcy oi Drake. The ground up(m which otic of two part- 
neis in tridc is authorifed to difpofe of the partnrrfliip cflTeds, i^ 
that of implied agency. Though one tenant in common of a per* 
lonal chattel be entitled to take poflTe/Jion of the whole, yet he 
cannot convey more than a moiety of the mterell j if therefore, 
one of two partners become Ivtnkrupr, as the partncrlhip is thereby 
dUIolvcd («), no agency can .my lougei be implied ; confcqucntly 
the f'dvent partner can difpolc of tu) nn)rc tlian Ids moiety of the 
pio( uty. \^pon the bankrupuy of E. Goddard^ ‘hcrcforc, a moiety 
oi the partnerfitip piuperty patted to bis affignees wno became 
tenants in common with the folvent partner, 7 he affjgnm, under 
a joint commiflion, are entitled to the joint and ftpaxatc propeUy 
of both partners; they have no fpecific ebaritfiter as afiignecs of 
each partner, but if any property belonging to one of the partners 
has been made away with, they wiirbc entitled to fuc for it as 
aflignees, under a joint commiflion. Nothing more h nficeflary 
to be (hewn, than that the property was \?eH«d in {hem at the 
time the aflion was brougitt. Nor caoi there be any fct*o6r under 
the flatulc in this cafe ; (or the debt, upon which the Plaintiffs 
fuc, aro^e fuWequent to the wfl of bankrujitcy of E, Go/idard, 
whereas that which the Defendant claims, ;was incurred presrious 
to that event. If a fet-off were allowetf in foch Cafe, the efle< 3 t 
would be to enable one bankrupt.partner, after an aS of bank¬ 
ruptcy committed by himfclf to pay a partnerfhip debt to a favotiiite 
(TcdiTor, without the poflibility of the aflignccs obtaining redrefsj 
for to any a^iion brought by the aflignees, a fet.*ofF aiiflng out 

(«) See Smith v. Stt/Gst t 363; and Smtth v* uiuriel, U, 368. 
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.tlAS-E'S 1N^:XEINITT:/TORM, 

cF tlie ^te of accounts betw^ th|e credkor 

■ would '¥e,rcforted lo'^ as .€<)iityal_(^t to ,the ;wh^,e 'd<!^aa^,. ^ 

': ' Serjt :Contr^. ^ Thi;-;'^ 'ifjffc. a, <. ^ 6 ^' a|.. dkei^,-., ^tt 

wheu tiiere Jhave been mutui^ i^cbts nr crc^^lwtweeri^ 
rnpt, and any other perfon, before the i:te,^^the,bankrtt|«<:y^^^^a^^^ 
account fhall bp takeui and the bal[ance only paid. • Thpfc 

mutual claims are not in ,the nature of fet-'bffj but the balance 
only is the debt. If then an account is to be tpkPn up to the 
time of the a£i: of banl{;ruptcy, the Haiatiffs in cas^’ are not 
Phiitled to recover any thing. For at the timp when Drqke be¬ 
came bankrupt,, the‘balance of accounts ftifl remained in favour 
of the Defendant. It is true that the flatutc does not «exprefsly 
direct Up to what time the account fljall be taken, where fev^eral 
rjjartners become bankrupt; but in the cafe of a joint commiliion, 
'the of bankruptcy by which the commiliion is fupported, and 
under which the aflignees are authorifed to fue, is not complete, 
until all the partners have become bankrupt. If the aflignees claim 
the money paid to the Defendant as a debt duc to the eftate of 
Xioddard and Drdke^ they muft allow in account all fums of money 
due from the eftate to the Defendant, If on the other hand they 
claim one moiety of the money paid as due to the feparatc eftate 
of E. Cnddard.^ tloit other moiety ps due. to the feparate eftate 
of Drake^ they ought to have framed th^ir declaration accordingly. 
Indeed^ in fucb cafe the tWo demands , could not be joined in the 
facnead^ion,' 'Where two . perfons have demands upon a third in 
feparate.Tights, they ought td fue fpparately ; Graham v,. Rohr-tjon^ 
aba*:, 'iSfbr'willdt make ihy di^^ creditors be¬ 

come banitrupt, and the fame’ al^gnees be chofen for both. For 
<wb«to''itwo PommSffioiii. ilftied^^a^^ and I4?.'andithe fame 

peeftma being idibfen hfBgpeea under both,* bfbugbt an a^ion 
agaihft C* For debts duo.':to/the-sfeparate if was 

,ho 1 den’'lliiit>fuc'h>'debts '’i^|;!ii'tO''bkVe ‘been nji'a'db'tlliefubje^ of<dif« 

'■ 7 ; J '/\ • • (jur*.odv.^vitlt. 

'On tbi 8 :^j|y ^|e’^pinionof tfep.lio . ^ -' 7 ,' 

■lio^^Aty formnn^ bp^-nhl.'; 

■ ceived, brought fy ■thc'Flairidi8^ai'-^i^ee8__ of two; pprlbna 'itbpOft- ■ 
pcrlhip, and j^pihbney in difpikb-wW^ by fh«?|Wi^<mW 
.^derkin the pi|ti^pyihtpxonb^^:;%eta^ ;'a 4 ^<^j^ktinptpy^eom<r. 

'• i' 'y'''.C'"- 
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nrittcd by one of the jjcrfons, but bKore an a£l;of bankruptcy coni- 1803* 
mitted by tbe ctbet*. With refpc<^ to the 5/. paid after the bank^ 'sMtJiT 
ruptey of both^ the Plaintiffs are clcarty entitled to a vcrdid for ***** ^**‘*‘'‘* 
that futn ; and the only queftion we have to decide i$, Whether Gobbar*. 
the affignees can recover the money in difputc under a count for 
money had and received to the ufe of the Plaintiffs, as afligneCs of 
both parties ? Another queftion has been raifed in this cafe, which 
it will_^ for U8 to decide, fliould it be brought before the Court 
upon anothcroccafion. We are of opinion, that in this cafe it is not 
poffible to contend with fuccefs, that the Plaintifis ought to lecovcr in 
the way in which they have declared. No doubt the Plaimifls arc 
joint affignees of both the paitners, and as fuch they might have fued 
for money had and received to the ufe of each; and if there had 
been a count for money had and received to the ufe of the Plain¬ 
tiffs as aflignces of the partner who had committed an a«Si; of 
bankruptcy at the time the money was paid, they might perhaps 
have recovered one moiety. On this, however, we do not mean 
to give an opinion. It is clear that after the bankruptcy of Qod- 
dard^ the clerk was the agent of fuch perfons as fhould be chofen 
affignees of his eftate, as well as of Drake^ who was then abfent. 

But we think that upon the prefent declaration there is no pretence 
for faying that the Plaintiffs ought to recover. 

Per Curiam, 1 -ct a verdifl: be catered for 5/. 


fcJcoTT and Others, Aflignces of a Bankrupt, v. Pattit. 


for goods. The caufc was tried before Lord Alvanleyt 
Ch. J. at the Caildball fittings, after laft Eaftcr Term, when 
the following faQs appeared in evidence; 

The goods in queftion had been ordered by the bankrupt wIk) 
was a met chant in London, of Mcffra. Walhrs of MaucbeJIfr^ and 
were forwarded by them, direded to the Bankrupt at the Bull and 
Mouth Inn, on the i6th of March 1802. On the 23d oS March 

queirce of » previoui ewer from him On ihe of the ftimr month, ibr friwds wr re <e«t to the De- 
fetident*) h»ii(e*i»tbe pecker of .rf. the ]atc«r htTing g!rf« ttodir«n«on at the Afeu/Alnn rerp< fl¬ 

ing thrle jparticaUr goodr; hot having given R genrral order that aJ. poodi adrfrelferi to hro fhould be 
fent tq the Pefentitiflt { ^haaiog no tverenoefe tf ini own. On the iich of AfanJ^ jf lommitted so jfl 
of hankiupicv. When the gnod* arrived at ih» I>e(<;n<irinr':i they were booked to the account of yf, and 
)the Xlefejidane tint kabtv ng of bankrttoity, unpacked the goods to afrertaift the contents On the 
31ft of Morriii the goonc weir cUknrd by the confi^nflC^ »od on the d^y after by the-'fliynees of ./. 
agM»A whem o eafdfflifTton hud be n tkiren out. Itcid that the trtn^tus of the goods was at en 
ead whrn tley arrived at the Befendants hoofe $ md lonrequeaiiy. i^at the ?!ai»tifs, £s the aSignees 
• efbf.i ware antiiled to recover them in an aAioo of trover. 
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1805. ibe goods were fent from the /?«// and Mouib Inn to the Defend* 
houfe, I'dio was a packer, ^or in confequence of my ordert 
and uiilof*, icfpciiiDg tkoie pariicuUr goods, but in confequence of a geneml 
Psiin. order from the bankrupt to fend al! goods direded to him to the 
Defendant’s houfe. On the iitbof Athe bankrupt, who 
lived in iodgings and had no warehoufe of his own, abfeonded, 
leaving no eletk to accept goods or oiders fcn him. On the ar- 
lival of the goods at tfic Defendant’s houfc*, they were booked for 
the account of live bankrupt; and the Dctcndanr not knowing 
that the bankrupt had then abfeonded, and not ha\ing any direc¬ 
tions from him ferpedting the goods, caufed them to be unpacked 
with a view to alcertain of what they confifted. On the 31ft of 
Mareh^ MeflVa. Wallers having learned the Gtuation of the bank¬ 
rupt's affairs, claimed the goods from the DVlcndant, and on the 
day after they were demanded by the affignecs. The Defendant 
being indemnified by Meflrs, Walltts^ refufed to deliver the goods 
to the Plaintiffs. The jury found a vcrdi<£l for the PiaintifiTb, but 
liberty was referved to the Defendant to move for a new trial, or 
riiat a nonfuit might be enteied. 

hejl<^ Serjt. having accordingly obtained a rule nifi on a former 
day, was now called upon to fnppoit his lule. When this rule 
was obtained, two grounds were fiiggcfled, ift, that as the goods 
were not fent from Mancbcjiti till after the bankruptcy of Btrk- 
ley^ his banktuptcy might be deemed a levocaiion of the previius 
order, and confcquenily, ihnt no right vefted in the Plaintiffs. 
[This point he now abandoned, faying, that though fuggefttd 
by the Imrd Chief Jufttce before whom the cafe was tried, yet 
he felt it too late, after the many decided cafes in which a fimilar 
circumftance had occurred, without effedling any alteration in the 
jjglit of the afiiignces of the bankrujit to claim goods on their arrival, 
to make this objedlon, however defirable it might be to cilabHfh a dif¬ 
ferent rule from that which had hitherto prevailed], adly. That the 
tranjilut of the good# was not at an end when they were demanded 
by Mefifs. Wallers. Before the right to flop in traujitu can be de¬ 
feated, it muft appear that the goods have come to the poffeflion of 
the vertdee. It is true, that in Ellis v. Munt^ 3 ’T.R. 464, where the 
tranfitus was Bolden to be at an end, theaflignees of the vendee bad 
not taken affual pofiefi^gp, but the meffenger under the commiffion 
h;id dpne an a£t which was equivalent to taking pofTefBoo, by put¬ 
ts ting 
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ting hi« mark upon iEe^a, In HunHr v. Beale^ cited la the ahdve 
cafej ht wai dciermiped, that the ven<k>r had a rig^Ht to ftqp ^ooda 
which remained ia jthc cjoftody of the carrier* >though the “vendor 
having received notice of their arrival, had givOii Ordera tO the 
carrier refpcfting the dirpofel of them, ;^nd though the ^t^rriet 
hirafelf had done fotne adfs towards caA^ihg thofc orders into eke* 
cutbn. ^So in Hunt v. Ward, alfo cited in EIHs v.’ Hunt, where 
goods had been fent by orders from the vendee to a packer^ the 
latter was cotifidered as a middle man between the vendor and 
vendee. Though a packer be the agent Of a vendee, yet he is nca:" 
fuch an .agent as can receive, the goods into the ftodk of the vendee, ' 
In the cafe of Hodgfon v. Loy^j JT, iS ;4^o, where 
in the hands of a wharfinger, it was held that the vight to ftop 
tranfilu contiaued, ihpugh the wharfinger liid gcncfal dirciaiond ^ 
from the vendee to forward fuch goods as fhoiild be received oh 
his account to,a particular perfoh. Both a whaffinger and a pacfcef . 
receive goods for the mere purpofc of forwarding'fh'em to,;thc?r ' 
ultimate deftipatlcn ; and therefore while they remaia' with the^^^ 
the is not at an end. ■ , ■..< 

Shepherd and Bayky, ScJ^ts. contra, were ftopped hy the Cburh " 
Lord Alvanley, Gh. J. At the trial I could uOt help forhiing 
a wiflr, that the queftion, how far the bankruptcy of iJarefay haj^ 
operated as a countermand of his previous brdew to Meffrs. irz 7 //errj 
fliould be confidcred by the Court. But bn lodkfi^anto tl^ cafes, 

I find that queftion to be -completely dofed Xi'Wifini'mJler Hdll, 
and that we therefore are bound to hold that, though a bankrupt 
has altogether ceafe4 to be a trader, yet that his WafehOUfe con¬ 
tinues open for the purpofe of receiving goods ; and that the 
aflignees.bavc a right to take poflelfion of every thing that may 
oome into their hands without; pa^ng a fingle farthing, eyea 
though the oonfignora of the goods fre not entitled to come in 
under the commiffion. In Ellh v. Hunt, t,ord Kenytai %«, timt 
it never had been decided, that bankruptcy was of itfelf a counter¬ 
mand of an order j and m .Bohth'nghy* 3 Eafl, 381 , the goods 

tn queftion were not delivered on hoard the Ihip which was to - 
bring theth from Muj^a*tp the conlignee in London, uhtil ^s^tcr the 
confighee bad‘committed . an a^ . of bankriiptcy. No doubt, 
therefore, for the purpofe^ recei«ili||^^^ods, the affignees ftand-in 
vtbe place bankrupt. The nest? queftion is, Whether, under 
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the cipciimfianccst of this cafe, the . deliverjr ,of thfi .goods ,tb the' 
packerj^;is to he coafiidered as a deliver^ to thie barikrupti Uu- 
clouhtedly there are cafes in ivhich packers and vu'hsitfingera are to 
be cortfulcred as middle men; but there ihay always befpaqu^f 
tion, Whether in rite ^rdedW cafe they arc to be fib confide red 
or not? Such was the queftion in v. Gofs (<?), add 

hx Mills at. Ball {V), In the laA of thofe-cafes, vS'e held the 
wbaflinger, at Exet^^Xo be merely a middle man; for^nngh be 
•paid the freight and charges up to that place, yet Ite Was^ot autto- 
rifed to impeach them-or meddle with them, but was only ooe of 
the hands by whkhtlie.goods‘^ere to be forwarded to Norlb Tana- 
ton^ the place of their ultimate deiltriationi In the cafe of Rt~ 
chardfon v^ Gofs (r), it was not neceflary for us to decide, whether 
the wharfinger was amiddle man or not, for the cafe was decided on 
the ground, that the confignee of the goods had countermanded 
his order; but iny brother Cbamhre intimated in his opinion, and 
I perfedly agreed with him at the time, that if a man be in the 
habit of utfing the warehoufe of the wharfinger as bis own, and 
make that tbe repofitory of his goods, the tran/uus will be at an 
end when the goods arrive at fuch warehoufe. I take the cafe of 
the packer, cUed in Ellis to ambunt to ho more than this ; 

that if a man living at a diftance, or living abroad, order goods to 
the fernt to .B. his packer, in drdcr that B. may hand them on 
to him; in nfehoafe A- J?. is a mere middle man with rcfpeiS: to 
right of ftopping i« And in Zeeds v. Wright (//), we 

held that the go^s, though remaimog in the packerVeuftody, had 
arrived at the end of their journey J for the packer in that cafe, 
was not merely a middle man. In this cafe it Teems to me impof- 
fible to raife a doubt, whether the tranftlus was at an. end or not; 
for if the bankrupt had no warehoufe to receive the goods, but 
that of the packer, the never could be at an end, if it did 

not end there. Under all the circumftances of the cafe, I am dearly 
of opinion, that the confignees were not entitled to confider ih.e i)c- 
fendant in the light of a mere packer, and to ftop the goods in his 
cufiody. ‘ "' ■ ■ 

Heath, J. It is much to he lamented, that gOqds configned 
to a bankrupt which arrive after.the ad: of bankruptcy, as in this 
xafe, fhpuld ever be confidered as part of the bankrupt's c^eds. 

U9. ( 4 ) Jntt, vol. a, p. 457; C<) pi **9* j»6. 
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The hardffbjp 'ttJ which tht^Trule of Jaw hiid gtvea iffey lil partita 
cafes, wis the ^ccafion of 5 ptTodiiiayi|: the 'doStrihii of ilid^agip 
iVai^uV /lite very expMoo “ ftoppag^s in i'ir^ 

mini implies-fhat there muflll he a place of tiltimate d^feery of th 
goods. If the bairikrupt, lti: this cafe, hid- pofleHed a wif ehphfe of 
his Qwa, and the packer hid riierely taken th^ as a midilc ijain, 
the confignors might have flopped tliew. ' But l^ere there being4o 
otherpiacf of delivery than the war^iadfeof tbe,packer,.thegoddi,; 
when arrived there^ had come to ,UieIr;lafl>;pkcc of very, and 
confequenxiy were'no longer Uabk'^ the fight ^of ftqppage, in 
tranjitu^ ,, 

Rooke, J. I am of the fame opinion.' ^ t esfcepdinigly regret 
that fuch a rule of law fliould have heen*adopted< ii-that which 
vefts in the aflignees of a bankrupt the properlf^y 
.arrive after the bankruptcy j for it ai^ears to me to be prpdie^iwe 
of very great hardihips. But the c^s are top dec^yc the 
fuhjea for the Court now to.adtjpt a eoi^tta^ dpjtripe.^^ 
the cafes where thecodfignor Iw feecn ittowed tp fop 'the gnp^s, 
in the cuftody of the packer, ther# h«i beenk 
very in view. In the’prefect inflance, tbcfc ;Wii po p1?cp of 
very but the wareboufe of the paidcei^i ' delivery tbt^efptc to 
the packer, was cqiuvalent to a delifier^ tO thp Usw^ 

Chambre, J. I am entirely trf the fawe Ipjlavan; If the 
warehoufe of the packer- were .not fl) be ^pnfldeted' as t^epl^Kje^f 
delivery to the bankrupt in this eak,.there coubi jfee pp j^lice pf 
delivery at aU j for the bankrupt b^id,no pthWc^pottls^l^ pfre^^^^ 
ing goods, but by the hinds of the Defendant, ^owevtr bwd the 
law may in general be thought, whkh’vefts the property in^oods 
which arrive after .an ad of bankniptcy in the aiftgnees pf the 
bankrupt, it would. be^ftUI more herd m the prefe^it Inifaftce, if 
the creditoi^ were not permitted to refort to the ,prppcrty. in the 
hands of’ the Befendanti Tince^h^ could have no flock in his own 
pofTeflion. The ci^terfi of a trader ^nerally .know,whether fee 
has goods in his ipbflcftion, and truft him accordingly} and .the 
creditors of tins bankri^t, probably knew that he confidered sthe 
'warehoufe ofhis pack^Sr as his owia, and that the goods were con- 
fjgned .to him fbett. ' In tbofe caJes, where ihe trcrnjifm pf xhc 
goods has hot been.- confidered as at an end, ..the goods have only 
remained with the packer'ibr the purpofe of being forwarded to 
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•the fame ulterior ^eftinatipn. * Tti this cafe there was no ulterior 
deflmaj^on, tranjitns wa? at an end. 

Rule difchar^ed. 


JPettit. 


"J-utit 27 tb. 


Dyson and Others v. Rowcroft. 


Policy on 
fruit from 
Cadiz to 
LsttdoHt with 
the ufual m<- 
mor.indiim. 
]n the courfe 
of the voyage 
the fruit was 
fo tnoch da. 
tnsgedbyfca* 
water, that it 
became rot* 
ten, and 
iiunfa ; and 
on the (hip’s 
arrival at an 
intermediate 
port, into 
which ihe 
was driven, 
the govern• 
ineni of the 
place prohi¬ 
bited the 
landing of 
the cargo. 
The (hip alfo 
being too 
much da¬ 
maged to 
proceed on 
the voyage, 
was fold, and 
the cargo 
neccilarily 
thrown over¬ 
board. Held 
that the af- 
fored were 
entitled to 
recover for a 
total Ms. 


rr^tiis was an adioa on a policy of infurance, which came on to 
be tried before l4ord Alvanky^ Gh. J. at the fittings after laft 
Hilary Term, when the jury found a vcrdl£t for the PlaintifFs for 
225I. fabjeAto the opinion of the Court on the following cafe. 

On the aStli of March, 1802, the Plaintiffs effeflcd a policy of 
infurance on fruit at and from Cadh to London^ upon the fhip Tizr- 
tar^ and the Defendant fubferibed the policy for 225/, I'lie policy 
contained the ufual memorandum, that corn, fifli, fait, fruit, flour, 
and feed, were warranted free from average, unlefs general, or the 
fhip (hould be ftranded. The Plaintiffs were intersfted in the fruit 
to the amount of the fum infured. The ’Tartar failed upon the 
voyage infured, with the fruit on board, on the 15th of February, 
1802, but having met with tempeftuous weather and contrary 
v/mds, was forced to put into Palma^ and afterwards into Santa 
Cruviy where. llie arrived on the 3d of May.. In the courfe of this 
voyage, the fruit received fuch damage from the fea-water, that on 
its arrival at Santa Cru%y it'was rotten, and flunk to fo great a 
degree, that the government there prohibited the landing it, and it 
was therefore thrown overboard. The fhip was alfo fo much da¬ 
maged in the courfe of the voyage, as to be Unable to proceed upon 
the voyage, and was neceflarily fold. The quellion for the opinion 
of the Court was, Whether the Plaintiffs were entitled to recover? 

Bejly Serjt. for the Plaintiffs. The cargo, in this cafe, having 
been fo entirely deftroyed through fea-damage, as to render it nc- 
oeffary that it ihpuid be thrown overboard, the Plaintiffs are en¬ 
titled to claim for a total lofs. The memorandum in the policy, 
which declares that fruit fhall be free froin average, unlefs the fhip 
be ftrandedj appfies only to cafes where the commodity Aiffers de¬ 
terioration ; but where the whole value of the commodity is dc- 
ftroyed, by any of the perils infured againft, the lofs is total in its 

9 nature. 
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nature, and coriieqaently not witlyn the metnorandum. Ini ttiis < 5 oi-. 

cafe, not only u'as the cargo deftroyed, but the (Kip ittelf was fold, 

in confequeace of the damage iudained at fea^ which/'clrdUm-,, *'*^,^*'**^** 

fiances diftingui/Ii the prefent cafe from that of Corking v. Fra/er^ Row«k<»rT. 

Park* 114.; for as the cafe there Rates that the Riip did not pro- ; 

cced to the place of her deftination, it may be infijnred ■ 

that fbc was able to proceed; and indeed it does not appear 

that there was any thing to prevent the cargo being carried to the 

port ofUiifchargc. h\ M^Jndrews v, Vaughan^ Park. 

after capture arid re-capture, a cargo of fruit was brought to the 

port of deftination, but had fuftained damage to the amount of , 

80 per ceni*^ Lon! Kenyan ffid, that to entitle the affured to reco¬ 
ver, either the voyage mud be loft, or the cargo wholly arid awtually 
Oeftroyed. Nowhere, if it be contended that the cargo was not 
wholly and adually deftroyed, by a peril infured agaitift, ftill the 
voyage was loft Indeed Lord Kenyon^ in the cafe of Burnett v. 

Kenfington, j T>R. obferves* that he cannot fubferibe, to the 
iiCum of Lord Mansfield \w. Cocking \t* l^rsftr^ that if the com¬ 
modity fpecifically remain, the underivriter is difcharged. 1 ■ 

Baylcy, Serjt, for the Defendant- The object of the memoran¬ 
dum was to exempt the underwriters from particular average, 
imlcfs the fhlp be ftranded ; but if a ftranding take place, they are 
as mucli liable to particular average as if the memorandum had not 
been introduced, and the obfervation of Lord iTc-Tyi?®, .in 
V. Kenfington, upon the cafe of C:cklng v. Frafer^ is founded upon 
that diftinfLion ; for if the flilp be ftnanded, the Underwriters are 
equally liable, wlretber the Cargo remaia in fpecle of not. The 
diftinflion therefore, between a total and a partial lofs, as taken in 
Cocking V. Fra/er^. remains unimpeached; if the thing infured be 
abfolutely deftroyed, it is a total loft ; but if it fpeciftcally remain, 
though ofnovaluC;, it is . an average loft. Though it might be 
neceftary in the prefent cafe, to throw the cargo overboard, it does 
not appear that fuch neceffity arofe from any of the perils infured 
againft. Wh.eii the fhip arrived ai Santa Cruz^ the cargo was, in 
exiftence, and the a^ of the crew in throwing it overboard, cannot, 

Vary refpe^ive rights of the affiired and the underwriter., , Iti 
Cocking V. Frffer, though the flilp did not proceed to her plac.ei 
^Icftinatipn,, and the cafgo was fo much damaged as to be rendered 
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cf r.o wiT^e m the middk of th« Voyage, ftlO jph« ia0bred wire not 
allowed to recover. Tfiat caio^ ihereforc, is decifiVe of the prefeat. 

Xiord AtvAKLEif^ Ch. J. If I \inderfta;nd the policy as re- 
ftrain^d by the raemovandurri, the underwriter agrees,-that all 
commodities fliall arrive (afe at the port of tkftihailon, notwith- 
Panding the perils infurgd againftj hot that he will not be liable 
to pay for aiiy partial lots on fifh; or the, other articles contained 
in the tneniOraodutn, becaufe ihofe commodities being liable to 
deterioration from many’circuniftances independent ofj,he pe¬ 
ril itifured agaiiift, he would eonttttually haraSd wHh claims 
for partial lots alleged to have arifen from the perils mentioned 
in the policy. Unlefs therefore the confe<juence of the dar 
mage fuftained be the total lofs of the commodity, the under¬ 
writer does not agree to be anfwerable j but if the commodity be 
totally left to the aflured, he undertakes to pay. If this be not the 
meaning of the memorandum, it is badly exprefled ; and the un¬ 
derwriters would have done better if they had faid, that they would 
not be anfwcrabie unlcli the commodities enumerated adluallv 
went to the bottom^' The queftion is. What is a total lofs ? I ad¬ 
mit that the circumftanoes of cafes like the prefent are generally 
fufpicious. If the voyage be prOtraiQcd, deterioration necefiarily 
take$ place; and it becomes the inlereft of the captain and mariners 
to turn the injury into a total lofs. But this is matter for the con- 
Xideration of the jury» VVe ought, indeed, to look at the cafe with 
Xome ferpicion, where there is fo much temptation to throw the 
^cargo overboard. But here it is found that .the necefGty of ib 
doing arofe .from fea-water (hipped during the courfe of the 
voyage; and that the commodity wasin fuch a ftate that it could 
not be fuffered to remain on board conftftently with the health of 
the crew. In confequemee of this ncceffity, therefore, the com¬ 
modity was annihilated, by being thrown overboard. Had it not 
been fo annihilated, it would have been annihilated by putrefac¬ 
tion : and is it not as much loft to the aifured by being thrown 
overboard, as if the captain had waited until it had atciyed at com¬ 
plete putrefailion ? The cafe“ of Cocking v. Ftjafer was the oiily 
thing which raifed any doubt in my hiind ; and it la certmnly a 
very ftrong cafe. ' But the adthOfity of that cafe is much (haken 
by the obferyation of Lord it, in Burnett v. Kenfing^ 

9 touf 
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■ nb i<»)gpef^'wakab!<5/to. fKc ownerS,f;b^aure It was n#Wofth-''caT'l^,r>' ..;, 
Ing to tho^^ipGrC 'bf^ei^^^ . .Lof 4 fpealang of C&cki^g' 

V. jFr^^j4y»i ihat he cannot fuhfcriheio the opinion !tli^re,giyen» 
that thd otMnino^ity fpepIlIcaUy the untierwrkcr is 

^ifchat^ed” («): I, think myfelf^i:hfil‘l^cjde at; liberty to confider the 
cafe of Go&kirtg<v.. frajer^ as fomethibg Idfs ftirpng than it,appears 
so be, - The queftion then ^|;■Whethcs^t^^ 
pened^be not as much a totaj^; lofe asjf- the iwaves had catnetj thb 
cargo overboard, or as If ithad,;ib^n dite4^y prevented^ 4fbiy<* 

tng at the port of dcfttnationv h|' jCdme Of l^e pertlit tiifured agaialii 
I never-b'a^i^e --andefftpod;that fiiSi-againft 

no perHs which.' do.-notch'd 

dity. When the 'lofs an’f^s ';h'dhsx:&pth^| 'thie,--. coihajtddity' -fecnairia 
In ejtiftieace ^in-th-e^haMft...pf:;'6he-^chcmji^j;^ ycc.thi'a Jofs 1$-^, 
much within the policy ai a ipf3%idl5nj^j)^b% t ths-fhip. 

! muft • now, ta-fce it,. ■ that thO' icjhffum|b«l|^^,.Jqil^er' Which; .cat^gd . . 
in this cafe ftood, were had llT'opem^^ 

make it irapofRble for the, oiptab* tefjfc©j|^'it i^y iohgey^^^ 

Whether the caufe'of: the left , weiie 
a total aanilui3don,of^tfee';co^Ihhc?di ^:%-/ 1 o'','' 

Heath, Oh.lodkl^vhver -'Ihis■celes:,it-fiip^ea^tqi/;inie, that 
it is nor.fo ftrongly-ftated pa;';ihef,,parr,o|’';ilj^''' 
would have ■, warjrahtc.di'f^vfos; it;:ls;.jOpt,jfaji^-,,|h^^ -snii^s^ ner' 

celSkrily thrown oyerboa'yd»"'..',No^:i|i;,^,^^le'ec..^ wbs' ne,oefl&fy^,- 
the fliip ihould be repaired* an<l’ i^ft the, 
ment would not fuifei? it ,to be landed not be* 

repaired unlefs the cargq was 

appears to ms to warmm the conclufidh /^^ neebf' 

farily thrown* ovetbpabd. * .pn this Ifound .1 ^yc nt?;, di%ulty in 
concurring in bpinion .with my Xic^dv-thnf the cafe , does, not fidt - 
within the ext^tlpn df>the mernjprapjdnthi'and is not :gpyerned l|j|r 
the .cjife of Cocfiing. v. ^raferJ Had we tlipught it the fame in oir- 
co'mftance^;',a8--.p?f(^ff^^^ 'y. ■ ,hayc;^ i»ca ■ nePeCafy 


{«) iSce MarfiitiUt p^. |j|4., 


for 
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forces to ominder in^peacl^ed fcy tise tub- 

fcNqwent oWervauons of Lordin y, 

Rpoi^E, J. We muli npw take U fihom the fau!^ Rated iP this 
cafcj, that the catgp wasJb deteriorated as to maJtek occeffitry that 
it thould be throwia peerboard. The lofs ^ercfbre Was total; the 
voyage wa* defeated, the fliip was otiable to proceed, and the go¬ 
vernment of the iflahd would not fuffer the cargo to be landed. 
.Tbp jojury was occafi.oned by tempefluotis weather ; the lofe was 
total, and therefore I thiiik the Plaintl#entitled to reOipverr*' 

Chambre, J. The cafe is hc« Rated fo Rrongly as the evi¬ 
dence feems to warrant. It is ftid that the cargo Runic fo much 
that the ;^vernment of the country prohibited its being landed; 
but it might have been Rated'that it was inconfiftent with the 
health of tbe^rew that it Riduld remam on board, or that it was ne- 
ceffarily thrown overboard, ' The Riip is exprefled to have been 
^o much damaged that flie could-ndt proceed, but was ibid j now 
thiji. muR certainly ha ve rhadc a complete end of the voyage. Wedo 
not conjfrUe fpecial cafes fo ftriiRly as wc do fpecial verdi^lsjon the 
whole, therefore, it feems tb nie that the lofs was total j and though 
the might b^e fatd bxiR in fpeci^^^ value it did not 

exift at all. tf that be fo^ the inference of law is plain. What is 
it againR vchich the phderwiritefs protcdl themfelvcs, by the me¬ 
morandum? againR partial damage. Eor what reafon ? becaufe as 
the commodities enumerated arc periCitahle in their nature, it 
might be impollible to aicertain, vfith exadhefs, what part of the 
lofs aroJe from the nature of ibe itommodityi and what from fca- 
dainagc.^ If ei’er there was a caife of total.lofs, it ,certainly is the 
nrefent.' ' ■ . ^ ' 

« Lord Alvajn.eRY, Ch;, J. then obferved, that the Court con- 
Rdcrc-d thb cafe, as Rating, Ihiit the cargo was necefl'arily thrown 
overboard,'. ' 

Judgment for the PlaintiRi 
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IiZATilAU »ad pthert, £^utOtl<^I,BATIIAM, O.TES»y. 

was an aiaioa for money had and received, whk|»; eA|n« 
on to be tried'before Lord pU. J. at the 

afterlaftwhen the jdry fo^nd . 4 vcrdip: for the 
Plaintiffs, damaged 100/. fubje^^ <0 the opUiton pf the Coijft on 
the following cafe'-:, 

On the 29th of i8oo> the Dcfontfante!, heing pfit** 

owners of the &\r^ Manci^J^erp on behalf of thcrtifelycs attd the 
other owners, effodied a policy of inforance on the f^ght of the 
faid fhlp, at and from Sti,Fftei^urgk to the foip’s port of difeharge, 
between Ttterbmd Dmfns^ with liberty to the affuted to 

value the fame j but no valuation was at any time made, nor was 
any other infurance effedjicd on the freight. The policy was for 
500/. and thePlaintiffis’tcftator fuhfcrfoeditfor too/. The ljefffni» 
tlants had previoufly infured the fliip fajE 3000/, at which fum foe 
was valued in the policies at and from Hull to Heterji0rghi( %xi^ at 
and from thence back to any port between the Fqrth and 

the Downs. The foip failed from \^/4 and arnved at 5 /, Peter/- 
hurgb in fafety, and having engaged a foU-e«'go/,npoa freight, for 
the voyage from thence tO H»//, hid received on board 

nearly the whole thereof, when foe was detained by the 
embargo* and the cargo; taken out. Qn the a^d Fehruury liloi, 
the Befendants abandoned to the underwritep on the foip, all 
their right and intcreft in the . policies on th| foip i and on the 
nth Mareb iSqi, they abandoned to the Plafodffa* teftator, and 
the other underwriters oh the freighr, ail their right and title to 
fuch freight. Thefe abandonments were accepted by the under¬ 
writers, and adjuftroents were figned on the policies. That upon 
the foip was as followsAdjufied a total lofs of 100/. per cent. 

** on this policy, and hereby Riebard Terry anA Son (the 

** Defendants} to debit our accounts for our refpejClive fubferiptions 
at that rate, which we agree to pay in good bills on Ijondon^ not 
** exceeding two months’ date from the iff day of .dp^il t^oi ; 
** the within-mentioned foip having been arrefled and detained in 
^ by order of foe Rujidn government; die affured hereby 
■'YQi;.,Tlt» ' ■ '/ ' ‘^undercakmg, 


Htn 
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** undertaking,upon the paymeht^ofiuch lofa, to afligh over all their 
** right and iniereft in this policy to 5 ir Chrijiophet Bart, 

zndi Robert C, Bn?adley^ Etijuire, in Aich manner as the com» 
“ mittee for adjufting this Ipfs may dircd. a 3d February^ 1801/* 
'^ic adjuftment upon the freight was as followsAdjufted a 
** lofr of I op/, per cent, payable in one'month, tJie affured 
** agreeing to afrign, over all thdr right and title t,o all future be- 
“ nefit that may accrue heieafccf, except as infurers therein. .Lan- 
** Jon^ iith March 1801, ipp/. per cent . Op the .payment of, 
the bills given by the underwriters^ upon the policies bii the Ihip, 
the Defendants reedved from the committee Of ufiderWriters on 
the (hip, at Hull^ the following letter Or authority: ** Meflrs. 

“ Richard Terry and Son, //»//, pth yune t^oi. On behalf of 
“ the underwriters on the following fhip$‘ (mentioning feveral, 
^ and includingthe Manebejiitr')^ we requeft you will ^ive orders 
** to your correfpondents jiiVRiJ^a and Fctetjburgh^ to slQc. for our 
“ intereft in the beft manner in their power, and in all refpeSs as 
“ they would have a^^ed for your interefr, had no change of pro- 
“ perty taken place; you .will pleafe alfo to accept any bills which 
may* be drawn for the out-fit of the fliips, or any other neceflary 
“ charges, infuririg the amount of the (aid charges, and we will be 
“ anfwerahlc to ymi for the fame. We arfe, See.” The Defen¬ 
dants aded as agents for' foe underwriters on the ihip, and paid 
the feveral Aims of money under-mCmioned, on account of the 
faid Ihip, viz, - ^ * 


Expences dX'CronJIadti, - r . - 

ic 5 

16 

0 

Elfineury • - - - - 

*5 

3 

7 ' 

HuU, - - 1' - - « 

61 - 

4 


Primage and Buoyage, " , . - - - 

8 

16 

7 i 

Portage Bill, - - 

207 

12 

lol 

Travelling expences for crew in - 

62 

io 

0 

Brokerage bills on IjondoUf - 

0 

6 

0 

Irifurancc ori 125/, expenses, - 

3 

4 

9 

Dock due^ • * " 

17 

. S 

0 


j£’.482 

19 

■ Qi 


The embargo bn the veflels detained in the ports of Rujid being 
taken off, the fail foip, Mancft^er ioeik on hoard again the fame 
goods, ashad 'be^n fo foipped arid ahd 

I proceeded 
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IN THE FQRTY-TKI|tP XEA& 

proceeded therewith'oii yoyag^ from Pete^ur^ht arrived in 
fifet7 »at Muilf kui there deli vwed her cargo agreeably to the^ 
bills of lading^ w^ch been ^ibre the embargo, and 
earned the/reighi.o® that voyage. Tlif Ireight waa received by 
the Pefendants, on>aceount of thofe beae^ialiy interefted thereii’, 
and amounted, after deduaipg brolcerage, to the fura of. 13 a 7/. 
i8r .!</. The defendants made no s^gnment of the freight fVe 
nominej to the underwriters on the Ihijp,; nO*" did they make any 
affignment of the Ihlp to the faid undcfvTn^^^ otherwife than bjjr 
the abandonment and the adjuftmeat indorfed on the federal poli¬ 
cies above-mentioned. Xhe ihip* af^or her arrival at Hull^ and 
delivery of her cargo, vsras put up to, fale, by the committee of 
underwriters on the fliip,.; and .fold for upwards of 3*00/.; and 
thereupon the feveral underwriters upon .the fhip, and the defen¬ 
dants, and the reft of the parit-iOwners by the, diredion of the faid 
committee, joined in cxecutmg a hi|I of fajo of the fame Ihip to 
the purchafer,. and the fcyeral underwriters ppon have 

received from the nettproceeds^of fujdtdale, Ipb/^^,l4^ percent, on 
the amount of their relpcdive ribferiptions thereon.. The Defen¬ 
dant, before the prefent adibn was .commenced, received npftce . 
from the underwriters on the Chip, not to pay ^ Over thcTreight to 
the underwriters on the freight, but to hold f®’? the .un* 

derwriters on the fhip* The queftion for the opinion of the Court 
was, Whether the Haintiffs were entitied to recover ' 

Bayhy^ Serjt. for the PlamtilFs. The qdefUpn in tins eafe turns 
upon the effed of the abandonment to the underwriters on the 
fliip. If that abandonment leaves the underwriter upon the fhip, 
in the fame fituation as the owner tyonW been*, the Plainiifib 
are entitled to recover j on the other fide, hpweyeri . it mu ft he 
contended thatfucb abandonment plaees the j^nderwrker upon fliip 
in a better lituation. Had that abandonnumt neyer been made, 
the Plaintiffs would clearly have been entitled to recover from the 
owners’. Upon notice of the detention of the fhip at Peterjhnrgh^ 
the Plaintiffs who were under writer^ ott freight, paid as for a total 
lofs, and took an abandonment; after which the fhip proceeded on 
her voyage, and earned her freight} that therefbre which was a 
.total lofs at the time, afterwards turned out not to be fo. Xhe 
Defendants having received that freight which was ,ihp fuljjedfc of 
infurince by tbe Piaintiffs, aM abaadonment alio tp them, arc 

■' bound 
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CASES IN TRINITY TERM 

tautiil to pay it, over* It canioot be faid that tbe.fteigbt received 
by the Defendaats, not tbe freight infririgd by the Plahrtiffs, 
ibr it was eanicd upoh the frrme goods, by the iaine-£hip iwd crew# 
and uuder the fame biUs of lading. Theof an 
tneut is to put the underwriter, to.aU intents afad purpofes, in the 
fame fituation as;tbe ovYuer. “ The underwriters On the Ihip there¬ 
fore flood in .the fituation of purchdibrs, with notice Of all the ob- 
Jigations to which the fhip* wfs fubjcCl j; but the abandonment did 
not invert them with any power to put an end to the voyage, 
which had bccti cqntra^^ed for, orthe wages of the feamen. Or any 
other contrad, entered Into by the owners oi the fhip fcfpeirtlng 
the fh tp. The efefik of the abaiidohroent to the underwriter upon 
lli«,0)ip, is to give to him the difpofal Of the body of the fhip, 
when the contratrts,.to which it is fubjdrt, fhall have been per- 
forraed^ It is true that as between the afTured and the underwriter, 
if the voyage be obftrui£led| the fornrer is entitled to confiderfuch 
obrtruAiou as a total Ibfs, and may’ abandon; but this right to 
abandon,, cannot Interfere with the rights Of third perfonsj for 
though by the contra£t of infurance, it ts as to the immediate par¬ 
ties to tliat contra^ a totalipf% yet it is lb to the itnmediate parties 
only, ani^ any other perfons who have not entered into that con- 
traflv bnt have diftinffc rights attaching to'the £Kip, cannot be de¬ 
prived of thofe rights by the fi£lion of a tomUdfa, while the fhip 
really continhes in exi^nce, and arrives at the end of her voyage. 
For the Defendants, it mart be contended, that by the abandon¬ 
ment to the-underwriters upon the fbipv the fhip became com- 
jilcteiy verted in them at ^cterjburgb \ that the voyage being put 
an end to, they had a right to dxfmifs the mariners without wages, 
and to dif|Jpie of the Ihip as «hey rtiould think proper ; but that 
having employedthe fhlp in briOginghome goods from Petcrjbur^b^ 
they had arightto allth«\bene6ts arifing from fuch a voyage, and 
were Only bound to pay the feamOn for their fervices fubfeqUent to 
the abandonmeni. The ipjuflicc of eonfidering the voyage as 
completely put aa end to by an abandonment is obvious j for if the 
fhip, inted of j^ing detained At Peiir/burgb^ had been captured 
indie channel oh bet homeward voyage aiid abandoned^ and af¬ 
terwards re^ptuied, idle underwritet would enjoy all the pibrtts Of 
the voyage, paying the fcameh only for the labout of a few hours. 


X 



IN THE FORTY-THto TEAR OF GEORGE III, 

4 %/^, Scrjc. for tbc Defendants, After an abandonment pf the 
fJiip to the underwriters upon th 6 fliip, they arc entitled to every 
. advantage arillng from the ufe of the (lup. it has,been argued, 
that the abandonee takes the Ihlp, fuhjc£l to all contrua® eutcred 
into by the owner, with reference to the voyage j hut no autho¬ 
rity has been cited in fupport of that doitrine. lu cafes of real 
property indeed, there may be coatraas fo connected with the cn- 
ioytfienc of the property itfelf, as to pals to the ain^^nee; but the 
contracts entered into by the Owner with rcrpcdl to the voyage, are 
mere pcrfonal contracts, and the underwriter, after abandonment, 
takes tlie fliip as his own without reference to the perluiidl con¬ 
trails of the owner. The contrail of the underwriter is, that he 
Will pay too/, if the ftiip do not arrive at the end of the voyagei 
the owner contrails with the freighter for the carriage of his 
goods, and if the owner omit to carry after the. expiration of an 
embargo, he is lialilc to an aaion for fpecial damage. But the 
underwriter is not liable to the performance of his contradlj if he 
were, tnftead ,of paying loo/., he nughi be obliged to pay 30=/. 

1 o afeertain which fet of underwriters ought to receive the freight, 
ir is fufilcient to confider which of the two has earned it. The* 
voyage was at the rifk and expcnce of the underwriters upon the 
ihlp, and jf the fliip had been loft, they alone would have fuftained 
that lols. Suppole the ihip had been hypothecated i.i England, 
then if the argumem be juft, that all contrads by the owj.ers of 
the (hip refpeaing the ftiip, affea tho fliip under all circumftances, 
after the underwriters on the fliip had brought her home at their 
expence and riik, the perfon to whom the ihlp was hypothecated 
might ha.ve claimed her as his own, and the underwriters upon 
freight, alfo claiming the freight ejjriied under the ahandonnlent 
to them, the underwriters upon the ihip would have 4>aid as for a 
total Ids, would have incurred further expence in bringing home 
what was abandoned to them, and yet would have been the only 
jierfons reaping nothing from their riih and expence. It can hardly 
be contended that ail difadvantages are thrown upon the under¬ 
writer of the ihip, by the, abandonment of the fliip to him. with¬ 
out alfo giving him a right to all the advantages; And if aft shn 
advantages are abandoned to the underwriter of the fliip, the fub- 
fequent abandpumeai to. ^he underwriter on fr,eight caft make no 
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dlfTerence j it is a mere tiulHty. If the freight had never been in- 
fured, there is no dotjbt that the underwriter on the Ihip 
have recovered it from the owner; and as the underwriter on freight 
claims under the owner, he cannot ftand in a better condition 
than him. 

Bayky^ Seijt. in reply, obferved, that if the underwriter on 
freight was entitled to claim the freight, he was alfo liable to his 
fhare of expence in bringing the cargo home j and confequentiy 
the arguments arifing from the hardship fuppofed to attach on the 
underwriter upon fliip, were not well founded* 

Cur, adv, vuk. 


On this day Lord AtVANtEY, Ch. J. faid, We have inquired 
into the circumftances of the cafe (<2) lately decided in the King’s 
Bench upon the fame fuhie€l, and find they do not materially 
differ from the prefent. Here the affured, in confideration of being 
paid for a total lofs upon the fhip, agreed to affign over all their 
right and intereft in the policy upon the ftiip; after which they 
agreed with the underwriters on the freight, in confideration of 
being paid a total lofs for the freight, to aflign over to the under¬ 
writer son the freight “ all their right and title to all future benefit 
that might occur thereafter, except as infurers therein.” By this 
laft adjuftment therefore, they agreed to affign over all their future 
intereft to arife on the freight. The fhip having returned and 
.earned freight, the Defendants, the affured, received the whole as 
if they had never abandoned and tlie queftion now is, Whether, 
in an adion for money had and received, the underwriters on 
freight are not entitled to demand, what the jiffured have received ? 
The Court of King’s Bench, in deciding the cafe before them, were 
.of opinion, that the affured had bound themfelves to account to 
the underwriters on the freight, for all the freight they might re¬ 
ceive ; but in giving judgment they exprcfsly declared, that they 
did not intend to decide the queftion between the underwriters on 
the fliip and the underwriters op the freight. We fhall take the 
fame coUrfc, and though the cafe has been argued as if it were a 


queftion between the two fets of underwriters, we defirc not to be 
underftood as gi'< 7 ihg an opinion upon fucb a cafe. We only de- 
•termine that !he Dtefendants- have made ihemfelvej refponfible to 

* («) 7 kmf/a» V. 4.£<^. 34. 

'the 
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the Pkmtifis in this fotm iof aaion, for the freight i^hich they ^ 

have,received \ 

Per Curiamt Poftea to the Fkintifffii TttV.v. ' 

(a) At the f«nie rfmeitwa*ioiimat*4:by 1 they were to conuibete propontonliWy tt> 
the Court, «nd ejreed by the PUintifiV, tbit i the expence of bringing the cargo home. 


HoyoHTOH" aod Another, AlEgnecs of Jacksok, a Bankrtipi 

</. Matthews and Another. 


Jum sysh. 


•^ROVEU for a quantity of indigo. 

This caufe was tried before Mr. Juftice at the laft l-erit 

affizcs at Jjancajitr, when the following fads appeared in, evidence: 
The Defendants, who were brokers, had, on the 3d of Septemkr^ 
i799f ^ of logwood and fnftic to fackfon^ the bank* 

rupt/and on the nth of the fanie month, a parcel of indigo, net* 
ther of which parcels were paid for at the time of Jadfon\Utik^ 
ruptcy. The logwood and fuak was the property of a perfon of 
the name of Greatham, and the indigo of a perfon of the name of 
Dixon j both thefe parcels had been put into the hands of the De¬ 
fendants by the poptietors, to be fold fey thettt as brokers, and 
both fales were effeded in the names of the brokers oply, k being 
their pradice to fell in their own name,, where the party for whom 
they fold was indebted tO them. At the time ,of foch fales, and when 
this adion was commenced, there was a balance due both from 
Greatham and from Dtkon to the Defendants (tf)i Soon after the 
above fales, Jaekfon, the bankrupt, put into the hands of the De¬ 
fendants, the indigo, in queaion, to fell, ^ brokers p np advance 
being made by them upon the indigo, t\ot any debt exiEiog 
between the Defendants and yuck/on, ocher than what was 
due to the former for the goods of and Dmofty -pm- 

-chMhj yadM of the Defendants as before mentioned. In- 
deed the commiffion to; fell the indigo in queflion, way he 

firft time the latter had ever employed the Defendants as feto- 
kers. While the indigo in queftion ftill remained unfold irt the 
hands of the Defendants, as brokers, Jac^/oa became a bank¬ 
rupt Upon this the Plaintiffs, as his affignees, demand^-fhe 
indigo, and tendertd payment of any charges which mjght have 

(,)Thj« faa wusouly |.»wea%th« peftn-1 tk# ft.w flf liw tceoant in ihc Dsfendanu' 

i4ttuUl«rW, fpeskbg tohh KcollcvnioD ^ 
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JS03. been incumed in refped: of iljat refufeJ to 

llou^f 'iow deliver it up, claiming a lien ’ttpon it for the debt due from the 
•nd bankrupt, in confequebce of the goods of Grmtbam and Bhon 

My I Ml,Wit fold to bini, and which ftill remamed unpaid for. The learned Tuduie 

and Aiioiher. . , . . ■ , ” 

v/as of opinion that the Defendants had no lieu upon the goods 
in qncrtioij, andlherefore, utider his diredlion, a verdidt was found 
jbr ilic Plaintifis, with leave referved to the Defendants to move 
to fet that verdi< 5 l afide, and have a rion-fuit entered. 

* 

Accordingly a rule AV/r having been obtained in laft Eajiir 
Term, 

Lensy Serjt. now Oiewcd caufe. The queftion is,Whether, becaufe 
the Defendants, as brokers to two perfons of the names of Grea- 
iham and formerly fold goods to the bankrupt yackfun^ for 

wIucIj their principals Gnatbamz.n\i Dixon have not been paid by 
the bankrupt, they, the Defendants, hate a right to detain the 
goods in difpute, which were put into their hands as brokers by 
the bankrupt, and to pay Creiitbam and Dixon out of tlie proceeds 
thereof? To entitle the Defendants to this lien which they claim, 
they muft either fliew that tiie bankrupt is indebted to them per- 
Ibimlly upon a general balance of accounts, or that they have ad¬ 
vanced money upon the particidar goods which they refufe to de¬ 
liver up. It appears, however, that no money was advanced upon 
the goods, and as this w'as the firfl: inftance in which the Defen¬ 
dants w'ere employed by the bankrupt as his brokers, there could 
be no balance in their favour. In fadl, Greatbam and Dixon now 
endeavour to obtain a Hen upr.n the goods through the intervention 
of the Defendants, and thus to pay themfelvcs the debt owing to 
them from the bartkrupr. Had the Defendants fold for Grcatbam 
and Dixon del credere commifJion,they would have been per- 

fonally liable to their principals, and therefore might have conli- 
tiered the goods as their own, and have claimed all the rights of 
principals ariling thciefiom. But the Defendants, though they 
Ibid in their own name, flill were not rcfpouhble to their principal 
for the proceeds of what they fold, and therefore the parties to 
whom they fold, became debtors to the perfons for whom they fold. 
Tlie mode in whicli the Defendants, for their own convenience, 
made cut their fale'accounts, cannot iuveft them with any rights 
which do not refult IVom the aitui« of the traufa^iion itfelf* The 

■S ^ate 
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<alfcd'u^^’to'(|e^. ^ 

' it waaiield''t^ti'bcc^«^^,wrf^ *^tjer 4 ^mcovmW 6 nk^^ *' ■ 

'' ‘ ' '' '''' ■■/• > , ' d "' ’h '‘^' V ';^ii4j’iA%dwiC)r' 

to toe fame €xtf M M aeprefsiy 

take the diftladloa of bU h^tt^ ll; broker aidiog under A 
<com*niffi.oh. .’Hie fame, ptind^lejyaf* recognlfed in Gmrg^ tJVl&gr 
iirtf y T» R, 3^9? and, i^^deed th^ oftheCDuk wa« 

not in favour of the broker, for; it only gave «£, purchaftir ynder 
him as fuch broker a fet'OifagAinft his prindpali 

Heynaaod^ Ser|t. contrfl^ ft isfuppoJGisd,’for theargu- , 

incttt, that a broker felling for a third *Pore property in 

the goods than a mere ftrangef, ^rlierfeas by the depofit of the goods 
in; his hands be acquires a ipecial jpr<5perty in thttn. ,Nomn Jtr«* 


gcr V. Wilcm, -/foiij'/, 353 j Lord Bard<^ck€ hyi^ in cafes of bank¬ 
ruptcy, “ if any perfon has a fpecine .;U<}n. or, a .^pecjfic property fo 
goods, which is clear and plain, ic.||iaU be referyt^d to him notvt?ith- 
ftanding the bankruptcy.” The goods Ip^ to,the bspkriipt Were 
not fold as the goods of Oreatham and but in foe nmhe of 

the Defendants; that cifcumftance was of itfelf fufHcient nmiee to 
the bankrupt, that the Defendants m^nt to claim ..a Hc% npon the 
goods fobfequentlyputiittto their hands by him., Ifhe cafe of 
fak% V. Siaden^ Bull, N, T., 13Q. adl edit, clearly proves that thcr 
broker may maintain an adlon in his own name againd: the veiidee 
of the goods. It is contended, indeed, that none but brokers ad- 
ing under a /ff/ r^r^&rtfCommiihon can claim this Hen which the Oe- 
fendants iniGft upon; hot it foould be remembered, that the very, 
ground upon which lien is allowed istqpcote^i;,the ,b^^ lolsj 

and that a broker who advances moct^ ,to. his employers upon 
the confidence refulting from his righta Ji® .a, broker^ 
good a daim to alien as he wW ading under a dtUredere cpmtraf- 
fion, only makes himfelf liaible to h»f principal for any po^ible Iof¬ 
fes which may occur. 'Now in! this cafe the Defendants liad adf, 
vanced motrey to Grtitjlbam and for both thefe perfons wem, 

indebted to them On the balance of accounts, both at the. time of the 
fale and the detaidi^ ;of the goods in ^^IHph, though it is true 
that foey^did'notfpec^caUy.adva'nce' roohey in refpedt, of .the ■ |Obds ■ 
fold ■by. tiiom -to the',bankrupt.' ,In Mins and another; 

0 4<i.3r'h hplden'.that broketi ''not'''.idling 

Voi.. ill. ',■• ■ 61 ’,. under' 
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under a Vlie/Wfsferif tnalniain^tt a^^ 

vendee for the pi 4 fce ofthe goo#!^tojdi the ptinclpal being at tiiai: 
lime in their deferfor cabney adyatteed Upon gcwsdsi and I;ord 
Ch. Ejn was of thaHl! W no obj^i^tion to the reco¬ 
very by the brofo^;, ttiat the the OontratSt to 

have been made With them* whereas the faie-note iiated that the 
goods were fold''bn Account of the pflricipal. : . An in Driniwaier 
V. Gocil’mn^'Cb^p. 251, Lord fays,-think tt fadlor 

who receives clothes, ’ and is aiuhOrired to felt them in his "Own 
name, but makes the buyer debtor to himfelf, though he is not 
anfwerablc for the debts, yet he has a right to receive the money, 
klis receipt is a difcharge to the buyer, and be Im a right to bring 
an aQion agatnft him to compel the payment^’ . . 

Cuf\ adv, vn!t. 


There being a diSerence of opinion Upon the Bench, the learned 

judges now delivered their opioions7?'r/i7nV/i. 

CUJVMBRE, J. The qUeAion is* Whether when a broker receives 
goods to fell for -f. he is eintiiled to retain them though unfold, 
after a tender of all charges ^ue in refpeiSl: of thofe goods* on the 
ground of a Hen. for the price of other goods fold by him for B. to 
ySf. under a general authority from B* to fell, there being no gene-> 
ral balance due from A* to the broker,, and the broker not having 
fold the goods of j?Tinder a dii credere oommilKon ? i ftate the quef- 
uon thus, 1>ecaufe I'conceive that, in the prefent cafe, the mere ad 
of the bankrupt buying goods of-the Defendant did not conllituie 
the relation of'principal and, fador between, them. The demand 
of the Defendant p|>on the firft goods did not arife out of any 
courfe o-f dealing in the relation of principal and fador, but tvas 
as foreign to that relation as if it had arifen upon a legacy,, or any 
other fpficiea of debt the molt remote from that courfe of dealing,. 
I do not. hud any authority for .faying, that, a fador has any ge¬ 
neral hen in refped of dphts which wile prior to the time at which 
hiS'charader of fador comipbucfes i and if a right |© fuch a Ifon h 
not, eftsbUflacd by esprefs authpirtty,' h does pOt appear to me to foil 
within the generailpriodpb uppy which liens of fodors have 
been allowed.. It fems £0 tee thatfod, Ifons ;o have been, 

allowed for rhe eoi|venienc.e of trades and with,a view to encourage 
fadors to advancednoney upan gpods in thcirpolMqn, nf' whi<^ 
TOuilcome to thcf hands as fodqrsfi but dej^S;;^^^ 

■ ■ :. 'vated 
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red prior to the exifl^nce of the relation of priucSpid and fkdOf» 
are not cont rafted upon thb principle. And if the Uen now con¬ 
tended for were allowed, iudead of inducing perfOM to place goods 
in the hands of faftors, it would operate the contrary way, fmee 
it would tend to prevent infolvent perfons from employing ihcir 
creditors as faftorf, left the goods ennufted to them fhould be ic- 
tained in fatisfaftioo of former debts. If this were the only point 
in this cafe, I ftiould be of opinion that the Defendants were not 
entitled to retain: But laying this point out oi the queftion, I 
fliii tliiuk the debts due fiom the bankrupt, in rdpeft of the goods 
fold to him, arc not to bo confidered as due to the Defendants, fo 
a*! to authoiire them to fet*ofF (uch debts, in an aftion brought 
agv.nll thetn by the bankrupt’s aflignees, and that the Defendants 
ha\o no property or intereft whatever la thole debts. I never ycl 
he^.id of a perfon Ijeing allowed to proted hiinfclf, by fetling 
up debts in reality due to other perfoas} or that a faftor, having no 
demand on his piincipal, cuqld, by tranftiftions with a thiid per- 
Ion, create a new intereft in himfelf. In the cafe of tirinkwahT v. 
O Lord Mansfield fays, ** it dull not be in the power of 

an) min, by hi&eleftion, to vary the rights of two other contend¬ 
ing pntic.,” According to this rule, the faftor has no right to 
prejnd^'c the titlchf his principal. That a faftor has a hen for his 
gcntial balance, is a point too wcU cftabliftied to bcdlfpured. The 
caft Ktifges' v. Wikox proves nothing more. Where a faftor is in 
advance for goods by aftual payment, or where he itlls under a 
//f / cm/rre commiflion, whereby he .becomes refponlible for the 
price, there is as little doubt that he has a lien on the puce, though 
he has parted with the pofleflion of the goods. If heafts under a 
t/(/<'f<v/i*;ccomnni!Kon, he Ls to be confidered as between himlelf and 
the vendee, as the fule owner of the goods. There is no doubt of 
the authority of a faftor to fell upon credit, though not pairicuJarly 
authorifed by the terms of his commiflion fo to do j but if he fo 
fell without a del credcu comrailfion, it is well eftablifhed that he 
does not become a furety ; the debt is due to the owner of the 
goods only. Many cafes have been cited, which do not appear to 
<ne to warrant the inferences diawn frortr them. In Chn/tfm v. 
Sladeit it is faid, that if the faftor of a perfon beyond ica buy or 
fell goods, he may fue or be fued in his own name; for if he buy, 
the credit ispretoed to be given to him j and if he fell, the pro- 
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f 805* roifii h prdifitii^ to ii^ 004^ to lutn. Bot wjjiere the iptinci|?«i re- 

liov««To»r iadeft 4 lwso» 4 » bo b ^efapicd,be ignora»t,of the circuih- 
Bttd iboccs of the party whooi bis ^€lor deal»» and ther^or© the , 

!ud aIS* is conOder^d as fubfjfting between the cobm^Hog par¬ 

ties. The fentenc© ia i 5 i<^e/s nifi frius^ immediately following 
the eafe of Gonfgim r* Skden^ was not cited. There it is fatd, that 
a fador’s fale does, by the general rule of law, create a eontrad 
between the owner and buyer} and therefore if a fador felt for 
payment at a future day, if the owner give notice to the buyer to 
pay him, and not the fador, the buyer would not be JiiiiiBed in 
afterwards paying the fador/’ The fador therefore has no right* 
to confider himfelf as fubjflantially the creditor of the vendee of the 
goods ; he has no equity in his favour, and the account is really 
and truly between the vendee and the principal. It is true that f 
Mr. J. Bullcr adds, “yet perhaps, under fome particular circutn- 
ilances, this rule may not take place, as where the fador fells the 
goods at his own rifk {t.e. is anfwsirafaleto the owner for the price, 
though it be never paid), for in fuch cafe be is the debtor to the 
owner, and not the buyer.*' Neither the cafe df Rahone v, WiU 
liams^ nor that of George y. ClageU^ appear to me to have any ap¬ 
plication to the prefent The principle upon which thofe cafes pro¬ 
ceeded, is well fummed up in t 7 «//c«’s bankrupt laws (<ir\ vi%. 
that where a party being only an agent, ofeenfibly as the real 
and foie owner, (as in the cafe of a fador concealing his principal, 
or an ading partner his partners), the buyer of goods from him 
may, in an adion by the principai in the one cafe, or the firm in 
the others, fet*6IFa 4ebt duc to him from the fador or ading part¬ 
ner rcfpedivc^y, upon the ground that the parries by their condud, 
having enabled their agent to gain credit as the foie owner, and 
the buyer having i)onA Jide contraded With him in that charader, 
they cannot recovear againU the buyer, without allowing him the 
fame advantages and equities in his defence that he would have had 
againft tbetr agent. There is a cafe of Garrett v. CuUitm^ Mull, 
jV. P. p. 42. laft Eisi and yriiich is alfo cited m Seott y, Surmm^ 
.WU/es, 40S* which fully plwves* the 43odiine that the debt of the 
vendee is not -due tp the fador. Inihat cafe the fador a perfem 
living in Ireland^ having gobd$ to a perfon living in tmdm^ 
without acquainting Mm With ihe name of his principal, or 
.quainting his principal vritb the name tdl his vendee, becaine baMe* 

6 .X^P. aoS. *. 71. 



rupt j' after whicfj'-tfeiG'tR^ti^^ Itfie itlbney te ■feie-ai^^tfece'?" *3 


prmapal«'then:l)rdug't«'>it^'^ii>^ dgainH^tffeo&gneefpi^-r^'Ooye^e^; 
it bwi^g h'eld tfeat thotig4’thc/Yety«C'Ws4ircb'i^g«<l'1iy- 
mcBt to th'c 'affiigneciS^'' f eft the dbbt was horwIaw-vidiie'tCi 'th’em;-hiit 
tothcprincipal, btid thecrfofre 4id hOt: paf»iumic^^^ 

That cafe is in tq hatfe^eeh cited at; 


Ch» i^arker, jvirith aj^robitipn; .Th,dfee^re8 apjwar to me: to;' 

eftablil^* that wbece a factor fews no, on: th’e'goo4#jf; 

and he has' diipofed ©f t-hein, whereby he,,has 

arifing from pnffdiipn, the 4cbt is tp he^canfldciTd to all intcfift ? 

as the debt of the principal* and the factor hk ^Q H'cn on tl’te price* ’ 

My brother Meyw^^d^ mainly relied upon the ses lie 

V. Gcodui/if where?^? the Court ibrpughout|hgt:cafecyidemiy pro-- 

cccdon the ^qpud of .the fador hat Wg-igiyfP.’dUiS-^ftirfey for.ihpi/;' 

payment of thegoods^ and thereby;fcqniryd,a 

lame way as if he iud aidvanded his mpfipf on : the goods them^ : 

selves. The principle upon ,which that ca,fe wa|i/<kreidcd :iS:Yery'.; 


corred j but v?>hy did the .dedfimi. proceed, tipper tlMniiprindplie,. 
unlefs with a vievv to djftingnilh if %om. cafes, eircumfllanccd like > 
that now before the Court J It is Bnnecidraiy to enter at iairgeinto ; 
all the pofitioas on .ibisXubied^ whidhate laid down in the books}, 
many of winch are very clearly •' It has; 

been obferved, that though a ii^c^pr dops not es3[^;pnder- n tre^ . 
ikre cominilSmiy flUl he may,biin;g a^at^ipnUr h« own ttsrae for 
goods fold by him. This power,; hn^yey^ is, incidd^^^ na-r 
lure of his employineht, as .ajfn th«!it,:hes j^tsld b«:ihleto, givedif- 


charges to tbofe irom whoRt be reej^iyes »l^)ney - in-paym^ of 


goods fold on account of the perfonafiof lyh^m he But thcle 
circumftances do not prove thaf hc : has liny Interefl: in the goods 
which pafs through In® hrnula. ,: 'XIow: w0.uid this cafe have ftood, 
if the Defendants Irad nevtr become and 

IJixo/i ? It has not been; .argued* that ip iuch cafe there could have , 
been any lien j and yejf how eain jmy'ifight -bet’ween the Dofen'i-V 
dapts and the bankrupt bcs^ei-qd b^ t ^l^aentoourXe of dealiag' 
between the Defendants and third !perIbin#;;i;:' T^ 8i‘d, 

de^.ntion muA,haye;e?ti.fte48r'‘-lhe .-the goods ofC/vnf ■ 

//;4jnf and were’ fe^ld f:h th« bipfe*is(pli:; and cannot he varied^ 
by. tb® .i3f^o9;;t3fwards,'the, 

Defendante, unlefs the bankrupt has, Ijeea;* privy to their; tranfac- 
'V'lQi.'. liit. 6'-K tions. 
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t«on». .tJ»<Jer all tlicifts circmsijlancee, and Bating no authdrit^ 
Hovchtok which warfantS'tbc in clattningany inch lien as is claimed in. 

and; Another tbi^ cafe, I mull deliver my opinion that the Defendants have fail- 

JJd Anwhw defence ^fet up by thtm, and that as they were folly fatis- 

fied all they had a fight tp demandj,, the learned Judge was per* 
fe^lly corre^ in bis diredion to the jury. 

R-ooKg, J, This queftioa arifes in an aaion of trover, and 
railft be decided by the rules of law. Cafes which have been de¬ 
cided by the Lord Chancellor, on the principles of general equity at 
the hearing of bankrupts* pedtions, muft not give the rules for our 
decifion in the courts of law. Lord Bardwich very caudoufly 
takes tlie diftinaion in two cafes, namely, AV//^er v. Wikox^ AvibL 
'ZS^, and parte Decze^ i AtL azS, la the fird of thefe cafes 
he fays, " whether this was ever allowed in trover at Jaw, where 
the goods were turned into money, I cannot fay, nor can 1 find any 
fuch cafe. I have no doubt it would be fo in this Court if the 
goods remained in fpecie, nor do I doubt of its being fo where 
they are turned into moaey.” In the latter cafe he fays, « and here, 
though there had been no bankruptcy in an adion for thefe goods, 
the debt could not have been fet-off j yet as the claufe of mutual 
credit has been extended, I think it may come within that rule.” 
In the cafe before the Court, there is no doubt that the Defen¬ 
dants had a lien on the goods fent to them by Dixon and 
by Gr&atbam^ for their general balance while the goods re¬ 
mained in their hands, and if they had received the money for 
thefe goods, they, might have retained it for the balance due to 
them. But when they parted with the goods they parted with 
their lien; and if they were,at that time creditors of Dixon 
>and of Greatbam, (which was not.direaiy proved at the trial) 
they were on the fame footing as -the other creditors. Hav¬ 
ing then a claitn on the general effeas of Dixon and Grea^- 
tbam^ JackJbn^ to whom they had fold fome of their goods 
fends them goods to fell* and while thefe goods remained unfold 
becomes bankrupt j the DefendWs claim to retain thefe goods for 
a debt due to Dixgn an 4 \.& Om 0 bam ; becaufe MJacifon^ inftcad 
of fending goods * to ilhem as factors, to fell for him on his 
own account, had Tentv theift: money to pay for the goods he 
bought of them, they ^ight have retained the money for debts 
due to them from th«|ho,ufc cS. Dixon or of Greatbam, The 

do€lrine 
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doftrinc of U'(6t«5';iiiS'.ai|M?ady tbeeo:'earned v'^iTy : ^kr, but I ^fiot ■'„ 
■find'that it has .yct.ljcett catried' fo hf t«.tO permit■aTa^pr''td;fetaW f 
for all |i6ffible demands which he may choefe to rnkfe 
goods fent to him. Hm Befendahtij am fupjpofM^ 
mand and a right of a^ioa hgainft ' i?/aw» and againft weir 
who, for aught we know, arc ^ch of thmrt foltretit. 
The Defendants are ndt artIweraNe to .them for the value of the 
goods fold to the bankrupt, nor have they advanced my moOgy oh 
<hcm. The bankrupt is indebted to the houfe of 
and of Greatham^ for the price of the goods fold to hitti bit 
their account by the Defendants. The Defendants then are mid¬ 
dle men, not anfwerable to Dix&n or to Greatbamy and have ho 
claim upon the bankrupt in their own right except for the expences 
due on the goods he has lent to them, which esrpetices have been 
tendered to them. I doubt (but with great deference to myT* Ch, 
Juftice who has had fo much experience in Cduris of Eq^uity) how 
far equity would affift fuch a claim, fince it Is not neceflary to fe- 
cure the fadors thcmfelves, but is fet up only for the benefit of 
other perfons. I quefilbn whether the creditors at large of the 
bankrupt yackfan, ha*ite hot an equitable as well as legal claim, 
equally well founded with that of Biscon and of Grmtbam, 
This is an attempt; through the means of thefe Defendants, 
to give the houfes oi Dixon and of Greaibam a preference above 
the other creditors. The affignees have made odt their cafe 
as Plaintiffs ; the Defendants fet up this lieii by way of defence: 
it is incumbent on them to make out a clear cafe ; they arc 
not entitled to have prefumptions made in their favour and the 
Court can only judge from the fafls anally proved by them. On 
the whole I am fatisfied that at law, and in this adion of trover 
the Defendants cannot fuppon iMs claim of h lien. My opinion 
therefore is, that the rule for a nevy trial fliould be difeharged. 

Heath, J. lam of the fame bpinton with my brothers Roph 
mdCbambrCf who have fo fully di&uffcd the principles and autho¬ 
rities relating to the fubjed thstt it Is unhecefiary for me to tenter 
into the mattCT at length. iJefendants claim a right to retain 
the goods in que&ion as brokers, not tii refped of any debt d ue to 
thcmfelves upon the goods, bat hisWpe^ ofa^ebt which thfey fay 
if due fi'om the bankrupt to themi but whiebi in truthi Is due to 
<;inrrf/iSw« and to of Ac ctfe has been very fatis- 

6 . fabtorily 




.liin'iS'', Anyther 
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fa.d,oriiy':’';$f.g«ed ...b}?: >mf^b*<0$'b€r8-,,who pmm^M ■ 'me.' :TI>ei 4 

are .two -/i^ssctes of itens 'l 6 s:io!W|fe 4 p^^b« >law, najii'dly .^isaith^ukr 'Hens 
and i|fi^aisral Heptsw ,,,|l*aflied 8 f;%. 0 »,''afp'Whie^^ pafPiiB «‘Ttglit 

goodi ; 111 J fe*i>e 0 d 6 d= «pOrt 

them; law.. . Jicos are claim- 

cd in rc|fpe£t'f^^a,general balance-of.account .and thefe arc foirad- 
ed in c^sftpriv.ptdy^ are.thprj^efie t^: There 

is no/ipthorijty to liiew iba^fuph cuftooi hai ever bpceo 'extended to 
dpbt6,:geacra]ll5r j anti the opinion of;Lpr 4 

which is one of the firft cafes iix wI4oh .Sparty 
to retain for a geaeral-baiiance,feemMkeflly t,oi;he contrary. From 
the report of that cafe in i it appears as if the dccifioh 

had beeh fbhnded on the a Geoi.-%4 refpciSling rautuid credits j but 
that report is dot corrcA ; for m Ex parie Ockmden^ i Aik. 237, 
Lord iiard-wichy l|?|akiiig of the cafe Ex parte Deesic^ fays there 
was evidence that it was ufual for i^ckcrs. to lend money to clo¬ 
thiers, and the'eidihe* to be a pledge not only ibr the work done in 
packing, hiit for the Iban of money Hkewife.” In,that cafe, there¬ 
fore, a right was claimed to retain f^r 4 general balaaceof accounts, 
Dee^ bavihg been a creditor of thc banfcr^|br money advanced 
to him as a packer .and merchant,; aptecedeot to the time of the 
particuUr goods being put into his. hands, .^rom the exprclfion 
of Lord Hardwkke alfo, i Aik, 2%^^ iheie goods were in the pe¬ 
titioner’s hands as a pledge for feme part.of hif debt, namely* the 
price of the packing,^ ,U and what r|gli: has a Court of %uify to fay, 
iliat if he has another dehi: due to him from thp fame perion, the 
goods fhall he tyken .frlpm without having the whole paid ?’* 
we may colie^ that he 4^1 not think,die petitioner entitled to re¬ 
tain for the whole* iijdcp^ndfat.of the enftom. The cafe ofDnjik- 
water proceeded on, a independent 

of the oul^dni. ^ T^he ag|e|me^, .waa ftated = arid relied on; and 
Lord Map^ekl. fays,, “ thd jher^Ore Js* that he Ihall 

luve f .%n.” There if no .authorky tfeerefbre fdr the pofition, that 
.1 fa'aor’tisiifpe^m ,goods i|ihis h:^ids,-,^,-fefpca',ofall debts wbtt^' 
foevetj and fhVe is.a rM|4;pf;.M«Sr,4l^hich., has., not been'touched' 

, n^on in’argumehf ,,Jolm 'dcahve-of the edn- 
■ trary, namely, thc*cu,aom^of ^ Mv 

what concerns,. ti^c^,.,>fe|atci^'/^%ations ,,l-tie':^drr^ *#' 
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money due for .itiSnt, ire not within the cuftom which im;hori|is a 



&ftor to.retain for’1-general balance.''; hSSS" 
Lord ALVANLEtt Ch. J. ^Vhen this motion was firft mad^ 

I inclined to think my brother Rooked diiedion proper; but hav- 
ing heard the argument and looked further into the queftton, I find 
mylelf under the ncceffity of differing from my brothers fi? far, 
as to think that a verdid ought not to be entered for the Plaintiff, 
on die fads ftated in the report. Farther than that however I dio 
not go, I am by no means prepared to fay, that a verdid 
to be entered for the Defendant; for I think that if a new trial were 


granted, fome fads might be effablifhed which are now equivocal, 
and which would give rife to a queftion of fo much importance, 
that I fhould wilh to take more time for conlideration before I de¬ 
cided againft the Defendants* right to a lien. It was not diftindly 
proved at the trial, that Greatham and Dixon vferc indebted to the 
Defendants, but wc muft fuppofe that fed caplble of proof. If, 
however, the fad itfelf would make no difference in the determi¬ 
nation of the Court, there is no reafon for fenditig the cafe to a 
new trial in order to have it found. At prefent, therefore, 1 muff: 
fuppofe that the cafe affords fufficient ground to infer that Greatham 
and Dixon were indebted to the Defeudarils, Thefe perfons then 
having put goods into the hands of the Defendants, with autho¬ 
rity to fell them in their own names, and confequently to bring 
adioos and give receipts for the money; and the Defendants hav- 
itig accordingly executed their comnoiifiion by felling in their own 
names, and Gnatham and Dixon being dill in their debt, the De¬ 
fendants acquired a right to demand the value of the goods from 
the perfons to whom they were fold. The cafes cited have, I 
think, decifively proved that point. Nor does it make my dilfer- 
ence, whether the goods were fold under a dei cr^ldere commiflion 
or not. The only effed of a de( creitirt commiflion, is to make the 
fador refponfible for the value of the goods to his principal. If: 
the fedor, without fuch a commiflion, fell the goods in his Otsrlii 
name, he may bring an adion fer^the Value; and if the principali 
bring the adton, the vendee may fet-off i debt due to him from the 
fedon The fedor, therefore, being* aiuhOrifed to bring anvi^on 
for the value of the goods, may retain the whole amount in fetis- 
fedion of the debt due to him from his principal. We are to i:6ri- 
fider then» in the fitft place, what relation was created between 
VoL. in. fi L thefe 
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thefe parlksj by thofe clrcumftatiilejt which todk p!tc 4 fabfequewt 
to the fale of the goods belo^iging to Greatb^tn And Dixon ; re- 
nuembering that at the time of that fale, the Defetidants were the 
fafSors of Greatham aod Dhon only,, and not of the bankrupt. That 
fubfequeat to that period, and while the bankrupt ftill remained 
indebted for the goods of Greatham An 6 Dixott^ which he had re¬ 
ceived from the Defendants, he fends the goods in queftion to the 
Defendants to be fold by them as his brokers, knowing that- he 
ftood indebted to them for the goods of Greoiham zn^Dixim^ though 
he did not know but that the Defendartts themfelves were the pro¬ 
prietors of the goods, the names ci Greatbam and Dlmn not havihg 
been communicated to him. Confequently the bankrupt mutt have 
confulered bis debt as due to the Defendants; and the moment be 
lent goods to them as brokers, their right of lien attached upon the 
goods. If the Defendants had fold the goods, it is clear that they 
might have applied the money arifing out of the fale in difeharge 
of the debt due from the bankrupt, on account of the goods of 
Creatbam and Dixon; and how do we know that they did not for¬ 
bear to fell, becaufe they confidered the goods as a fecurity for 
that debt? Whatever may be the cafe with refpeia to other trades, 
it is not now denied that a fa^or has a «ight to retain for the ge- 
rreral balance of bis account. If a debt be due from the principal 
to the fador; antecedent to the*time of the particular goods being 
put into the hands of the latter, he is entitled to retain them as a 
Iccurity. And if a man commence dealing with a factor, to whom 
be is indebted on bond, ;I am not prepared to fay that the lien of 
the faCior would not attach upon fuch debt. In the prefent cafe, 
.however, the goods of Greoibarn md Dixon were fold by the Defen¬ 
dants as fadors, and the debt therefore arofe in the ordinary courfe 
:cf their dealing as faittors. The cafe of Drink’water v. Goodwin 
was, I admit, the caie of a particular contract, but the principle of 
the decifion was, that if a fa^or become furety for his principal, 
he^has a lien to the amount of the fum for which be becomes fuif 
rety. The cafe of Cro<u^ v. eftablilhes, that a broker a£l:- 

ing under a del credere may ftt-off againft bis j>riQ^ 

cipal the amount of lofles incurred ; ai.id the cafes of Gecr^e v. 
Clageit^ OiX\d .Robt>m ^^ Wiilicims Hiew, that if afaittor fell the good* 
of has principal in his own name, the buyer may fet-o|f againtt.tho 
principal a debt due frOm the fafkor. It appears to me, there-, 
Jbre, that a fador who fells in bis own name, ftands in the fame 

$ fituation 
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rmiadon with to Ueo as if ha had a del 

I do not wifli to be bound by my prcfcnt opinion, but as the 
ftrikes me, the prefeot Defcndante are wariatiicd, by the cuftom 
of merchants, in claiming a hen upon the goods now (ued for. 
It is contended, that the Defendants only iet up this Uen with a 
view to protefl: Greatbam and Dixon, But I cannot aflVut to a pro- 
pofition which aflTumes that Greatbam and Dixon are folvciit. The 
prefumption rather is that they arc infolvcnt, fmee they have not 
paid the debt due from them to the Defendants; and the quefiion 
is, Whether the latter arc not juftified in retaining the goods in their 
hands, as a feemity agalnft 4 he infoivency of il»cir debtois f With 
refped to the authouty of the cafes which have been titcd from the 
Court of Chancery, it is true that courts of equity, in adminlfter- 
ing jufticc, fometimes go further than the courts of law. But 
it i** clear that the Lord Chancellor ha$ no authority to ficreea 
goods in the hands of a faftor, with a view to diftrihute them in 
tquity according to a drflerent courfe from that which prevails at 
law; and if Lord llnrdwt&ke had entertained any doubts upon 
the rule of law, he would certainly liave taken the opinion of feme 
common-Uw court, 1 can hardly conceive the cafe Ex parie Dee&/ 
to be well reported: for, according to the report^ Lord Dardtvicke 
feetns to fuppofe that in cafes of bankruptcy, if a perfon has a lien 
to a certain amount, there is no harm in giving him a Hen to the 
whole amount of his claim. But to fuch a propofmon no lawyer 
can afient. The other ground of determination iuppofed to 
have been ftated by his l/ordfiiip, 'namely, the claufe of rau- 
•tual credit, certainly cannot be fuftalned. The decifion tliere- 
fore muft reft upon the ground of lien; and in the fubfequent 
cafe Ex parie Otiendext Lord Bardtvkke ftates the real principle 
upon which the cafe Exparle Deess'muft have proceeded; for lie 
fays ** m the cafe EJv pnrte Deem^ there was evidence that it was 
” ufual for packers to retain nof only for work done, hut for money 
** lent."’ Thefe cafes were fwUcvwed by fomc other detcrmiBaliom 
in equity, which I do not think it neceEary to mention, as there 
arc cafes at law, In Qrcen v. Farmer^ t DUieb. 652* 4. Ear. aaai, 
Jjord MantjUt'ld fays, ** the convenience of commerce and natural 
jiifticc arc on the fide of Herts, and iherefore of late years Courts 
« lean that way.” He then ftates, tli u lien may arife not only 
from eaiprefs contraift, or where the pirty has aiM as a fatftor, 

but 
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iBoj. but that it mjty ixe tpipUed frow the ufage of t*adci dr froid the 
inanoer of dealing bet Ween the parties in the pattitulat cafe. In- 
aej A^BOjher confidefs Eord Hardvtncke as haviiilg decided the cafe Ex 

MaTI'HBW* parte Ochenden (which at firft view fcem« not fo favourable to liens 
a«u 0. Cl. opinion in 'Ex parte Eeesse) on the fpedal ground that there 

was no room to imply a lien, from the ufage of trade or the parti¬ 
cular manner of dealing. The cafe of Kruger v. lEilcox had 
before eftablifhcd, that if there be a courfe of dealings and general 
account between a merchant and a factor, and a balance is due to 
the failor, he may retain the lliLpand goods, or produce, for fuch 
balance of the general account; it is conlldered as an intereft in 
the fpecilic things, and they arc made articles in the general account. 
In that cafe Lord IJardwicke fpcaks only of a foreign faQor, but 
there is no doubt that a home fador is entitled to the fame lien, 
though the kx mercatoria feems to found the origin of the cuftom 
on the merchant refiding abroad. Kruger v. Wilcox is rccognifed 
in Foxcro/t v. Devonjbire^ a Bun 937, and in Walker v, Bircb^ 

6 T. i?. 262. Lord Kenyon confiders the fador’s right to his lien 
* for a general balance as fo long fettled, that it ought not to be 
brought into difpute j he fays it is an agreement which the law 
implies. The opinion indeed of Mr. JLamrcnce in that cafe, 

may feem to fupport the opinion of my brothers j for he fays* that 
the dodrine of lien only applies to cafes where the goods have 
been depoftted in the nature of a pledge i that the perfons for whom 
the lien was then claimed, never aded as the brokers of their prin¬ 
cipal before the tranfadion irf queftion, and coofequently that the 
goods could not be confidered as depolited with the former as a 
general pledge. The queftion, however, is, Whether a fador be 
not that fort of perfon that all goods which come into his bands 
arc to be confidercd.as cloaihcd with a lien for his general balance ? 

In Co. Bank. Law. p. 455, 'Ed.. 1797, it is laid down, that where 
one has aded as fador for ^o^fier, every thing in his hands is con- 
drupd to he a pledge not: only for incidental charges, but as an 
item of mutual account for the general balant* due to him. The 
only point in difference belvreen my brothers and myfelf is, Whe¬ 
ther this debt Hue on ac^nt the goods fold for Creatbam and 
be fuch a deb* as ^n be brought into a mutual account 
between the Befeiadants and the bankrupt i I am not defiroua of 
favouring liens tofo great in extent jas has been done by the Courts 
of late; for we know it ha^ been determined, that the members of 

any 
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any trade way, by afferetetaent atnortg thcmfel*«e»* obtain die benefit g 8 o$, 

of that foit of lien to %hich a factor is entitled by the genet al la^y. 

I am forty the Courts have gone fo far. In this cafe, however, 1 ***** A?othtr 
feel that the Defendants are in poflefliou of a piinciple of Uw 
which has never been denied, and that being commifiioned by an¬ 
other to fell goods Yor him, they acquired a right to retain thofe 
goods in fatisfa(!ifioa of any demands which might be due to them 
from the perfon who fent the goods. The moment the good? 
were fent, the relation of principal and fadlor arole j and when that 
relation commenced, the right to a general iicn attached. I defire 
not to be eonfidercti a^ giving a pofitive opinion, but my doubts 
incline me to think that the Court is jufiificd in entering a verdid 
for the Plaintifll. 

Rule dlfisbarged. 
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Lothian and Others v. Henderson, RidoeiLz. and Others. 

JN yJpril 1797, the Relpondcnts, as agents of Meffrs, Hender/mt ^ Policy af 
Fergufuuy Siixd Gibfon^ oiVifghia^ fubjefts of the United Sutes 
of America^ infured the cargo of the ihlp Catherine^ bound from ** 

jlmertca to Holland^ at ten guineas ptr cent, .* the policy, which 
was underwritten by the Appellants, was upon the goods and 
meichandires of and in the good fitip called the Catherine:^ an vingariftn 
American veflel. Soon after the figning of the policy, one of the 
underwriters having afleed, Wliether a warranty was implied by 
the words ^American veflel’* ? the Refpondents anfwered, That nn«JerwTi«r* 

iigned an 

af^reement. that in cafe of capture orfrizure. the aiTured, bernre the? claimed for a ioft, muft produce 
preota at the (hip being jlmei e/m ho'Km. and by hilli of lading {hew that (he cargo had been (hipped 
on account and r)A, af A. M, upnn which they would fottie by granting biHt et (bur neaths for the 
amount of their lubforipiiofta; to full dependence that the infored would uO; iheir bed endeavours to 
recover the property aa for account of the flupprn H«id that on proof being produced that the Ihtp 
uaa /fMtrittm bottom, and the cargo (hewn by bdta of ladirg to have been (bipped on account and ridt 
eit J H , the sflured were rnmlvd to rctotei^oo a Jofa by capture. oOcwithAanding the prcductiOQ by 
the undirwriten of any Ffmeb fenteiice of eondeittOatun to failify the warrant). 

A fentenceot condemnauofl in a Wttn/h Lwn of Admiralty iaadmidibte evidence bi vn vliiun h'le 
betu.een the aiTured and underwri.era of a pnliiy of inTerance eontaining a wtitin' ly of 1 eu r 1 iv 

h icems thu the fentnnee of a foreign Court of Adihiralty coodemnieg a forp warranted o-itnl, in 
which the roiif deration leading to thi j idompiit ptWeeded en the • ant of a ducumeijt not nq. irtd by the 
law of natSont, buf which ad|uidges ** lateral pr)ire all the gondt dnd eftedh w hich oompoie the <«rgo of the 
(aid (hip. flnee the wiinie, owing to thy Ct, tain Ubt being pro.i lio vviih proper and icgular difpatchea 
and Jiapvrt. it to be deemed the piopyity ot the cnemiea of the fnml/ Repobiie,** js eon.lutttc evidence 
agatoA the warraifty of neitualtt) 
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1803. they m«ant no more^than to defcritM; t)» ve0cl as they found it la 
Lotm^ inftrudions of tqeir eoirefpondentt j and that the nseaning of 
Rad Othtri* this part of the policy and the underftanding of the parties might 
HMtR&f soK be afcertained with prediioo, an agreement m the following terms 
was propofed by the brokers^ and (igned by all the underwriters: 

“ Gitygow^ toth of ^prii 1797. 

** Whereas doubts have arllen how far, by the infuraoces un*» 
dcrwritten by us on tobacco for MeiTrs. Hendcrfon^ Ferg^m^ and 
Cihjon^ by the Catherincy there is a warranty of property, and what 
is ato be underftood by fuch a warranty; it is hereby declared, 
that in calc of capture or Seizure, MeiTrs. ipenderfony and Co., 
before they claim for a lo)^, mud produce proofs of 0iip being an 
American bottom, and by bills of lading ihew that the tobacco 
(hall have been fliipped on account and ri(k of Meffrs. ITendetJony 
FergufoHy and Cihfon : upon which we fliall fettle by granting our 
bills at four months* date for the amount of our fubferiptions, 
deduding the Aipulated premium, in full dependence that the in* 
lured win ufe thdr heft endeavour to recover the property as for 
account of the Ihippers.** 

The Catherine failed oh the ift of April from Nottingham in 
Virgimay and on the xyth of May was captured by the Dugue 
Trottiny a French priirateer, commanded by captain Dutacbcy be- 
•caufe Ihc had not on board a roUe i'eguipagey required by the 
French Executive Diredory, and fent into France. After a trial 
in the Tribunal of Commerce in the canton of NantZy the Cathe¬ 
rine was condemned* Of this,the Refpondents were informed on 
tlie 2 id of Augnfty by a letter and proteft of the Ihip’s mailer, 
captain Castneau. Being thus certified of the capture, the Re* 
fpondeute tranfmitted the captain*s proteft to their brokers, di- 
reding them to lay it before the underwriters, and requeft theta 
to l«tie the lofa according to agreement. They tranfmitted at the 
lame time, according to thetr undertaking, the bill of lading of the 
Catberme.y which expreffed that the cargo was Shipped on account 
and rilk of Henderfm, FergtyoUy a^nd Gihfony citizens of the United 
Siate«, and a c«rtificate by the American vice-couful at NantZy 
dating that the lhip*s papers were lodged in the Tribunal of Com* 
mcrcc of that city. Thcfc pa'pera wefO the only papers whic!^ 
at the time when the Catherine failed^ were furaiftied or could be 
furniftied to American ihi^s; which elrcumftances the Re:^>Qi]|dQntt 
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■oflfered'to to-tEe’A^faiitst, 'die iindai^pi’V;The i.toj. ■ 

iaht8,%o^^r,' refusing t<i pay the bfs,'"t^e 
an aaiort !ii the Cohit of Adiairahy m Seoflm^, this adioo 
the 'Appdlattts fet Up the fcAlowihg deiehce; That ^he 
being caHe 4 in the policy an vedel, implied a warranty 

nadertaken sby the U^Tured of that Ikft; that this warranty further 
implied that the (hip'ihootd he’furniflied with all documwits ne* 
ceflaty to prove the'Neutrality; and that the fentcucc of the Trtn^h 
prize court, condemning diip and cargo as onemy’s property, Was 
eiddeitce coUchidve and not; to be redargued, that the war¬ 
ranty had not been complied with, and therefore that the affurers 
were Hbetatifd. The material part of the French fentcncc was 
as follows : “ The Tribunah having istatorcly weighed the whole 
matter, without attencRng to the certificate of prdpercy of the ihip 
Catherine^ bearing date 15th June and a peculiar pa%ort of 
the 26th Match 1797, flgncd Wajhiugtan^, nor to th|e charter- 
party of the firft of May the fame year, which proves the faid Ihip 
Catherine to be the pnJperty of Citizeti Anthony Davenport of 
Newhury^ citizen of the United States; without pending farther 
to a mantfeft, bearing date the ad of March 1797, tp which is anr 
nexed a certificate of the 25 th March of the iaine year, iigned by 
Ceorge Rijeif tax-receiver in the diftri^ of Nottingham in the State 
of Maryland^ fiating that the aforefaid (hip has been expedited 
according to law; nor to a bill of Isid^ng, dated the and of March 
1797, which proves that the fiiippemsand c^wners of the 270 hogf- 
heads of tobacco laden on board the pathenncy are Henderfun^ 

Fergt^ott^ and (Ubfon^ cd Dumfries, xo Vir^nioii citizens of the 
United Srates; and that the faid tobacco was ei^dited for their 
account and rilk, to the configament of Thomas Hoedi^ residing at r 
Rotterdam j confidering that Captain Coxnsaff has not pro- 

duced any mu&er-roll in due form,.. j|gaed.and attef^d by public > 
officers appointed for that purpofe, .but,merely a fort of thip’s ar¬ 
ticles without any fi^Mture or date^,, wherein are inferted the 
names of ten rocn, faid to compole the . crew of the fliip CatbcHuc^ 
without mention being made either of thelp.native place rar of their 
place cd* abode; and in-corroboradoo of this lift, fix. prote£J:ions, 

•granted by tlve United States to pejribm named 

being piut cd the Ihip^s crew, and which proves them to be citizens 

of di UflUed States of JfwtriVe, and their having been fo for a 

certain 
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certain number of^gr^ars.j^coj^idering^.U^^^^ <b<; 7th ar^clc of ihe 
Jaw of 13 year, which abrogated that of 9th May 

1793, car>not be recurred to, purf^ant to the or refolution of 
the Executive Diredioi.y, of the r ith Ventofb 5th year, aod that this 
law remains in full vigour; confulcring that this law of tiie 9th 
May X793, old %Te, orders the ordinances and regulations of 
1704, 1744, and 1778, relative to the manner of proving at 
fea the property^ of neutral fhips and mefehandife, to be carried 
into efFe£l; confidcring that the ift article of the law of 3d Bru~ 
viairty 4th year, ordains as follows: When a declaration of war 
againft a nation ftiall caufc maritime armaments to take place, the 
Executive DireftOry; will draw up inftructions, clear and prccife, 
the form of which fliall nbt leave the leaft doubt to the fearching 
veflTels with lefpeft to their duty and rights;” confidering that the 
arret of the Executive Dire^lory of the 12th Ventofcy 5 th year, in 
the 4th article, in terms clear and imperative, declares lawful prize 
all the fliips of the United States unprovided with mufter-rolls, 
and orders to he treated as enemies; confidering, laftly, that 
if any fhip be declared a lawful prize, and treated as enemy, the 
conlifcatidn of her cargo is a matter of coude; the Tribunal, in 
conformity with the laws above quoted, and specially with the article 
of the arriSt of the Executive UireCtory oFthe 12th Ventofe^ 5th year, 
decrees and declares lawful prize the ^v^Caiberme^ Samuel Cazneau 
roafter, oaptured by the private fhip of vrzr Dugue Trouin^ com- 
manded by captain Dutache, together with her apparel and fur- 
uiture. Decrees and declares further lawful prize all the goods 
and effects which compofe the cargo of the faid fhip, fince the 
whole, oii'irtg to captain Ca%heau not being provided with 

proper and regular difpatches aftd papers, is to be deemed the pro¬ 
perty of the enemies of the French Republic.” 

The above fcntence having been appealed from to the Civil 
Tribunal of the department- Of the iMveer Loire^ was confirmed 
in the following terms: “ Confidering that the maritime regu¬ 
lations of 1704, 1744, and 1778, anterior and pofterior to the 
treaty concluded between L'ratice attd America, imperioufly re¬ 
quire that ail foreign fhips failing in time of war flioald have oft 
board a rclle tf equipage^ or tnuftet-roll, authenticated by the public ' 
officers of the port froth which they fall, under pain of beih^ coti- 
fidered as good prizes p confidering that the model of the psffpipft 
annexed to the treatysof 1778 requires every Jlftgh-JtmStkan 

' , ■ 2 . "" captain 
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,:d)odfr '(^'tfe .pcopl«-'-’wfeOi' compof»S,,%k,7crCT^'''a^$:i^|’;i^^*^ 
Casinmu bad bui: an infbrflaal and lifnfigned Uft, '4iftcrei^ b^y 
,;ment in'tba lift -refort, that it bas';been.ti#tly;det<lritii^;!|'^^^^ • 
fentencB from which be appeal®; orders that that ju^mentlAall. 
obtain its full and aitire I cbpdentti^ tik Ajpellan^t. i«‘^ 

The Refpondents anfwered, firft, that“ tWe ;nb 
^xpreflcd br ii^pUed in the pfdic^ j, idlfi the defcriptiofi 

-of the (hip as an Jmerk^n tp inapVy a.^rju-raimy, it pouid not lje^ipnr- 
?ried farther than that (he was in fa^ J^mitkan^ soid was Airhl^ed 


■with all the dOtcuraents nfual and reqaired, by the taW of rnttibas, 
and by the treaties fubfifting betwrac» [jltktffa- and^tbejppwearf at 
war to prove the fad, and that evidence l^ heeh giy^ th^l^^^ 
all fuch documents 5 ^dly* that the feat«n<%,of 
were not conclufive evidence bf the fiippoTed wlftprahty hot having 
heenl pomplied with, for h*at without nutefing« 7 latp the quh^ioo 
iWhethcr fenteneps of ^feign couits, ifrbroadly atu^ 

Bounced on matter of fad,4htit out all cdnltary evidence in ^ col¬ 
lateral fuit arifmg ih the oonits: of this country, it was fuilcien t' to 
fay that thc fentences in queffion had lUJt ptbhottjuifid judgment o 
the fad; they did not obndemn enemies^ property, 

©r upon any ground recbgniaed by the kw oif;ni(i^ns, hu^^ 
avowedly on the non-compliance with cmain tegtda^ons ofi!r<?arr 
■which could not hind other nations, or the courts of othib? nations; 
and upon a ftatement of the treaty bet^h and 

diredly repugnant to the exprefs Wor<|^ a^ obvious meaning of 
•that treaty^ and 4 thly, whatever oonftrU^on;might have been put 
upon the policy as worded, the memdog of wa^^ 


tained beyond a d^^Mbthy the pb^ridr wi^ithtg*' Vvbdcby the Ap- 
pellant agreed to pay, id cafe of 

.given him remedy that the vd3d w^ id bottom^ and.thp 

goods (hipped as the fw^jper^ pf Mefia. ao^ do. of 

Vifpnia, The ^udge Admiral; iavom of: the present 

Appellants the uaderwritCEsI llJppnrh^i^ the n<^ Wpmjdents, 
the affured, brought the meHts of chid decree before thedouit of 
Se(Uon->y;an, ■a<aion;'pf :redu4lpo»' '■'»he»l|h■e'^L■ofd.^<lrtfinaryi;pi:n- 

ah; lnierhN;ht^'’^«"-fa^^' ^r'afihred,which;; .j^r- a 

fof^thf'-A]^lihte,5h€';^*dh^^^ ^l^he'vAppicllants, • 

'■■•.•V'©i,^.,IlI.'. 6N ' 'the 




whoteCotortdrSidy®^ 

‘LotbiTk <C»iirt’iiii*fllmoufly « 0 bWrmed tli«j interfocutor of 'liord Oridi- 
^”®****r ^tjaryi wfed'cO{>oa^fi appcai«4 to ifce Hoofi: of 

IfijDK.VtllSOM XOTII#, “ 

.WMiAiKHhcr. yeilfoij* Wore in 

{■fubftaoce,'- "■' • ■ ■•:'■•' ■' 

I ft, Thaf^ ’decrees of the Conm of AdmiwJty wcirc condufive 
'•M-w wiiatthey'dccidedi'^ .'■: 

^dly, That the <7tf/^W«r being wamnted and'oon- 

derHwid as cntniiea’ ptopertyi tlie warranty was acgadved^ 
jdly, ’B*at the d*'efmpage waa made a neccfiary doenotetit 
by*thc: treaty of t^yS hetwcen JFrsawOff and 

4 thly, That the cifeplanatoty agrccraent did not vary^the queftion 
between the parties. 

The rcafoos fiihmilted On the part the Rcipcmdenta Were in 
fahftanee, 

ttt, That theoewai no wamnty df neutrality,-and that the ese- 
prellion of ** American Ihip” in the policy wa^ merely dcfcSriptive. 

adly. That fuppofiog that eapreftion to aniciaint to a warranty, 
the allured Had ei^bUftifed by proofs that ti»e Jhip and cargo be¬ 
longed to Jmerkan/t and that the former died atl the documents on 
boWd Which could be procured at the poijts Of idearancc. [Under 
this head was ihr«ted a long*examination of the foveral modern 
authorities bn the fubje<9fs of warrafttlea in policies of infurance, 
and of the e^fis given ito^ ^oiseign Tenteaces as fuch 

warranties.^' 

exptatti^ofy agreement relieved the aflored ifirofn 
(he effe^ of the fehie^e condemnation,’ it beingTuifictentPnder 
•that agreement to give fiich prooi& the thip aad.propii|ty being 
American as were required faythe agreement. ’’ 

This cafe Was Brit iUrguid it the bar Of the Houfc of tords -in 
March i^Qtfhy *Baikt yfn&sW for the Appellants; and by the 
Attorney General {taw) and 'Ahviandtr for the Rer^ndenis. 
At that time it was O^ered that^the cife ihoutd be again argued, 
and andmiiaation wall given tbat tbt judges would be fummbned 
to attend; Aceordin^ly in Ma$ the cafe WW again argued 

at the bar of tbc Hottfe (the jud^ attending) hy the Attofhey 
^General ^e'Alipeifeftts, ind f>y JPnri for the Re- 

^ondents* On. thts'|r|hihent Ste dotwifei Oo both WW #nly 

', - . *3 -i ^pokc 
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d!c4l: of t|ie eatpUnaus^ agn^«n«i»t7 But 0Ub ar^»c4 fit 
' length'•u4''':’0!|th'S9^t]K^je0rhw^:tl)e;^A4mtil^ty4u^ '' '' 

a fentence of a fp^elgu Oouft of A4mir0ky in an ai^ion tipotC 
rii<cy.of 40 £Urance*^io':o|K!effQ€al'fiff'' 4 !#irorat^ '' 

j^klter the'argument, the Lor4 GbaueeSlor pui the €6li&rm% 
'•^ui^onm .Ui'e'fudges^.'".v" .. , .• 


Ipohe to'.the; feir0n4:<^sitdBbG^‘ 

’ policy amounted to.a'Wmsrimw .■■iPii»t 
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Wbe^er^m thia cafe, t^tng k'^ ;^ tht €a^ 

Jberin^^ yrhlu/ atptuted, evetijr document on board to |»rovn 
jtbat (he waa, and tbn 

which ifeipa ui^ally hadvJmd by 

France bn all former occafiona to afcertain fuch hik$ t aad= which 
at the time of her Ailing fypxp were hoowh-in America m 

have been re<|uired hj Frame (or that purpo^l if, upon proof 
having been made that theJhip 4 tmrkan bottom, as 

belonging to 4 mericm owners* *ad uptm it» haying;bcenJbewn 
by hills of jading that the ,tphact^ infured bad been dipped'on ac¬ 
count, and riik of ^erguj[m^ arid hnis 

payable a| four nionths’ date bad, after the capture-pf the Chip Ca¬ 
therine^ beep glvep to aflTured ,by the, underwriters for, the 
amount of their fu^^iptiona upon the policy fl the 8th 
I79i7t deducing the ftlpulated .prenuam^ ahjf fuch lulls 
matned.in the hands of,the aifored uutU after the,,fen<;ence of con¬ 
demnation of the faid veffcl, tbe'adurcd could have recovered 
againft the, underwriters in ai^ioos^brought upon. lhch bills after 
and notwithftanding fpeb At^tence of condctnh*'^tipti, regard heing 
had to the lcgijil,meatiing apd effi|^ of tbc f^Hcy and.Anw and 

of tlie*greementcd^.lbe.ai.oth,;^f^^^ 

Qn the I ifh^of i|nj, tiv| Judges tua being, unaoimoua, 

, dcUveted,the|r,apinionsy&^il^/H^/^^^ 

Gr (after ilaUng,tht'^ale)^ve^ put % yotir 

.Lofdihipt, apparen^f, complicated^ l^cnmea by iftating as 

^diftiodt. pfnpnfitlwia;;die,,f!A-y*.'*®a'’iSr,lnchk anditwjiU'yfbind 

thus: Tbeihl^ .<74rf<&#Wae| had every dibcHdbfOfj-on 

, board40 prove jtbe:v^e)iand,car^ri^i^«c» 0 .pw iyhich-,4/wc- 
■i(hip»rufu^ly,;|ifl!d,i^ recpjbed byji^iimsor-on, 

AiHng y^m known 
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,|n 4ilf»flri?<a'to 'iHwitf i*eg«M^'''fcy Wramce* ' C 4 |>tiii^- 

proof WM lodtk tt^at :iQilp was ^laktrkau ttnd 

it wa» iSievtrQ by billa «>f !a 4*;0|: that th« cargo had becA oa 

aSAOUnt and riik Qf Me^rs* J^dti^iiiiFer^i^t ^nd Gifyforf. Upon 
this ImHs payable at 4 immtbs' date were to the a0uit!d by 
the underweiiera for the amount of their fubicriptions. After¬ 
wards the (hip And cargo were condemned, aftd after the condera- 
natton of the faid veiTel the bilk reoiatned in the bands of the 
aiTj^red. The qudftion then is, Gould the alfured have itscovered 
againft the underwriters in afkions brought on fuch fallki after and 
notwithdanding fuch fentence of condemnation I And we are di*' 
re<ded by your X«ordduf», in conddering that quedion, to have re¬ 
gard to the leg^ meaning and efiedit of the diid policy and fentence, 
and of the agrcctncnt of the 20th oi April *797. I fliali take the 
liberty of conisderiag this quedion as if the underwrite had given 
their bUk upon the fird impreiHon of good faith, without particu¬ 
larly adverting to the legal ede^ of a fubfequent condemnation; 
for If they arc fuppofed to have given thefe bilk with a didinfit 
view of all poHible confequences, I think it can hardly be doubted 
but that they had bound thcmfelves. And in order to meet the 
quedion in all its difficulty, I will fuppofe that it was a condemna¬ 
tion ctf the veflel as enemies* property, without ambiguity or appa¬ 
rent injudicc. This quedion depends upon the conftru<dion of 
the policy, and of the agreement. The policy contains no exprefs 
but at mod an implied warranty of the ffiip, and no warranty of 
the cargo. Both parties thini: it requires explanation, and this 
agreement evidently didated by a Iplrit of candOur, and a regard 
to mutual accommodation, cakes place. By this the underwriters 
acquire aa undertaking on the part of the afliired, to ffiew ||y bilk 
of lading that the tobacco was ffiipped on the account and rilk of 
Americans* It is reafon^e therefore to prefurae that they meant 
to concede fomething, au 4 I am at a lofs to find what that could lie, 
unlefs it were fomethtng as to the mode of proof of the property* 
At this period, when the^mind of every honed man felt affiided at 
the facility with which injfome of the tribunals of France the rood 
eftablilhed principles of jtidioe were violated j when raoi of charac¬ 
ter and honour were dritfen from, the feats of juftice which they 
worthily filled, and their places taken by rlfen bafe enough to .bej* 
come tlie mere indrumerds of the inod arbitrary and wantbd -A^U 

■ t'''6 : ^ of 
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of power, it-' ’ iBoij# 'i' 
perfij^ly aware: ^ .the 

have ia thejaflW^^the, trit^'fwls foco^H^i^ted^ and theWroperalli'/i'^'* 
difficult they might lie-tiader^ tO;tftal5e'-iavmlahie\before^^^ '^'■■''*14 
cleareft and'faireR.poffihlecidc8,}'\and;.,th^t\.it‘sWas.the-'lnt'm)aoft^<sf->^ "’■ ‘‘''''■' * 
the underwi^rtters to relieve then® from fonseof th difficttitiei :^a» ■ 
if they had faid in terms, we do oot cxpc^ that yon fhouM 
fuch a cafe in Fmvee aa wiliptfevent condemiiatioh, hut pfodufee 


proof«»to as of the fhip being and (hew us yoUr 

bills of lading and We will be feiislicd, and take the rifle of unlawft^’ 
force upon ourfelves.. I 'think tbat the language the 
is ftrOngly expreffive of fuch -en intentioftw The caies ^ovided for 
are capture or feizurer Thetertini *• feizurc” imports an unjttftiflaWc 
taking ; if therefore prtoteer bad as an uisdi%nK®d pi¬ 

rate run away with theihip without proceeding to any condemnation 
■what ■were the afliired to have done ? They were th produce proof as 
to the fliip, and bills of lading as to the goods,>and this iOhews whit 
they meant by prodociog’ppodfi and Wheft ifWastb beproduced j 


if the alfured had, in the cale of n feianre, withbdt colour of 
tice, laid heforb the wnderwrhers or their ittorney fUch dbeutaents 
as Would amouot to proof in a 3 ri///& ’cburt Of Juftice^ '^ and fiiewn 
their bills of lading, the unde'rWfiters wore^' as i'tppiehend; ho^ 
to fettle and givc billsat four months’d«te j andhy the term ** fettle*’ 
they feem to me to have' clearly meant htially fettle ; for it muft 
be a ftrange fettlement that- by a fublequeftt conderniiatioh Ihoiild 
be totally undone*' But what they bbund themfelVbs to do iu'cafe 
of fuch a feixure, they bound Ihcmfci'ves tb^'db'in cale of capture 
under colour of lawful prbe ', for the Isfr^guage of their engage-, 
ment applies to'boih^ ■withOiit p<»ffibJe diUirii^ion on the fice of the 
inftrumiqpt. If they meant a diftiUi^ibbi' iS 'It pofiihletb feippo% ' 
that they would not,have provided for'it by faying, that if the fhlp 
(houid he condemned as lawfubprizetbe bills or money ihoMld be^»^ 
reftored ? 'Nayv would they not have provided for the cafe by fay¬ 
ing that the bills (hould not be negodated till that, event were, 
known ? On the contrary, they agree, to 'feitlc by granting bHl* 
whieh thc next' moittent'may be negoiiatedj and neceflafily become 
payable, and jEhey flipUlate, as the, <mly;ifi^iiriiytb^ iPbbtdd 
have -a right * to exa6^* that the irtfupiC would cOme forWand, in 
their neutral chars^bei^j xHl life their 'b<^ isndeayours; to rCCoVcr 
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CASES IN TRINiry TERM 

1803, their property as iW but, in la^, #8 truftec? for the 

lioTtavM underwriter** coufidertapture or feizUre as the fame thing, 

*nd Another neccflarily entailing 4 loft nj^ri themfdlves, and impofe upon the 
Hsr* underwriters, as tbiti only tbihg required of them, an obligation to 

uf« their belt codeayours to recOyer the property; this, top, mud 
mean after condemnation, or in the profpcdl of that event j for be¬ 
fore condemnation it was the intereft of the underwriters that the 
infurers fhcmld ule no endeavours to recover the property, in confe- 
quepce of which a condemnation would take place, lefs excejition- 
able, perhaps, than the prefent, 4 nd in virtue of which the under¬ 
writers would be abfolutely dUcharged. But it is fatd that pro¬ 
ducing proof imports a right in the adverfary toeontefl the evi¬ 
dence adduced, and to difprove it if he can, and that the under¬ 
writers by this agreement cannot be intended to have renounced 
that right: true; but can it be underftood that the under writers, in 
conceding the liberty of producing proof,and fliewiog by bills of lad¬ 
ing, &?£•/, meant to avail themfeives of a condemnation which totally 
filenced and annulled that proof? At Icaft they roul| ineaiu that the 
legality and truth of fucb condemnation might be contend* If a 
right be impUed in favour of the underwriters on this agreement to 
contefl: the neutrality, furdy the eaeprefs right to the alTured to 
produce proof and bills of lading muH: imean, that their proof ihouJd 
be heard and weighed. To me itfeems dear, that the underwriters 
looked to an inquiry at hdme, arid not in a foreign court; for in 
cafe of capture or feizure^ all that the a^ured are required to doa$ a 
condition precedent is to produce proof of the IBiip being American 
bottom, and fliew by bills of kding, £sf<r. j not a word Is iaid of waiting 
for the event of eondemriation: a moft material ciroumilance, if 
intended, and I amauthorifed to fay, by the manner in which this 
cafe is put, that after compliance with thofe expreis requiHtes, they 
were bound to give the bills, arid bound to give them as upon a 
fettiement, which imports, to my underftandidg, a final fettleroent 
and conciufion of the tranfiuStion. I therefore think, that this is a 
eafe in which the afifured have perforitied, on their part, every thing 
that was required of them by the underwriters, and that they are 
entitled to demand a fell performance of the engagement on the 
part of thc-wnderwritfe?#, by granting bilk at four months;, and I 
think that fuch bMIs wct^e^ritended, as they purport to be, irrevo* 
cable and uncoriditiouf! J(e^ and dthat tbe^rubfequent .CQn> 
-deranaiion is no bar tdl % Ttcbyery on them ip the hands of the 
afitired themfeWes. jSiyiog come ,tp this .conclofion on fuppo- 

iitioos 
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iitiam tliat the condeiiiiMitiQn warc^lf &n iroBtitJ of *So> 

property, I am a’clievcd from the nopeflSty of fayiof ifiHha* I ,7JUTH4».a 
of theft: dirgraceful fenteocee, and how far Art MngUJh oourt df 
jufticeia bound to adopt their cooclnfioos, wh«si ®te< 3 l|'contrary 
to the premlfes from which ihey are drawn. The feOteocis in fub*- 
fiance, and almoil in terma, fay thU; Hie Qxv^ xt 
goods are American^ but the captain had not on board that which 
he was not bound to have, which he, could not hy any poflRbility 
3 cn 6 w was required of him j and therefore we deem them (^hat 
•no rational being can) to belong to enemies of the Republic. J can- 
-not.: for this record, be it what ft may, amounts to tlus ,; We pro¬ 
nounce them enemies’ property bccaufe wo are bid, and darcnOt 
4 lo otherwife. To receive fuch fentcnces as eoncluftve would be 
in to fay that we give no credit to what they truly ftate* but 
abfolute credit to what they falfely conclude. As to the argtitficfnt 
of the impolic)' of contra^s by which the loffea of neutrals (as,the 
French^ it isfaid, are ftudious to contrive) are thrown upon our- 
felves, and the neutral nation ppcvented from averting with en^gy 
its rights as fuch, being indemnified t^atafi; the a^s of violence 
and injufiice of one of the belfigerents^ it opens too wide a field 
of confideration; it la rather the 4uhje^ of difcufiioa with a view 
to regulation^ and has too much of nosrelty iti li in courts of juf- 
tice to form the ground (A a legal dbjeSion to a oontraS; in other 
refpe^^svfair and uneixct^tonable* I hm therefore of opinion that, 
under the circumftances ftared by your Eordfliip», the affured could 
have nwovered igainil the undarwrijers. in ai^iohs brought on the 
bills, after and hotwUbftsuidipg the condemnation^ 

;.Chambiie,, j. iln .ofienng my opinion, on the queftion pro- 
pofed by your iEordfltips, I lhaU ,%|i: cOnfider the legal meaning 
and efiedk of ihe agfeemcat of the tjuefifcin, 

and whether the inteptioit of that agreement Was rii cafe of lofs by 

capture or inal^: the uodwwrliers at) aU- events liable to 

fuch loii^ independent, offsny efiefi whicih a ifeptence of condem¬ 
nation might; otherwiie have had Hpon the warranty contained Ih 
the policy, there being fimh proof of, ;ihe &<^ vrarranted as. w<mid 
have been fijfficicnt ,if no fu had been pfUnudnccdi 

-afluihing for the piefent thsi^,, fuch;Tejm;ence ;WtmId t^bret^fe'iforar 
had a'emnelufive effe^,^_^'^n 
coHeilttl'ffbm th;i#agreym^t,''a8 is 
the und«xwiii:ei:%.:thi,t''faci$ wa« .'the 
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1803. the parties, that intentkai muft prmil j but I •think we muft dif- 
'TT!*! cover the intention by fomething more than bare poffibilily or con- 
and Another jcdlure. At the time when the agreement was made the tinder- • 
Il£NI»E«tON writers had by the terms of the policy a clear right to all the advAn- 
and Another. ^ {ijg fjjjp vras American^ it having been long 

fettled that fUch a defcription as is contained in this policy does 
amount to a warranty. Having this right under the policy, the 
underwriters .cannot in my opinion be deprived of it, unicfs their 
intention to abandon the right is equally clear. Let us fee fhen 
wliat the terms of the agreement are, what are the doubts which 
had arifen in the minds of the parties, and how they endeavour to 
clear thofc doubts. It begins by reciting that doubts had arifen 
how far by the infurancc on tobacco made by the policy in queftion 
there was a warranty of property, and what was to be underftood 
by fuch a warranty. The bare recital of thefe doubts fhcws that 
the parties to this infurance had not much experience in matters of 
infurancc, and did not poflefs that knowledge of the fubjed which 
merchants and underwriters in general do, which may afford fqmc 
argument againft affecting their interefls by fuch prefumptions as 
could only arife from fuppofing them perfeQly conufant of the legal 
refult of every*circumftance that might happen to the. property or 
arife in the conduii of the affured. The doubts however that had 
been entertained they folve in this way : They declare, that in cafe 
of capture or feizurc the affured, before theyvclaim for a lofs, muft 
produce proof of the fliip being an Amerkan bottom, and by bills of 
lading fticw that the tobacco ihall have been fliipped on account and 
rilk of Meffrs. Hender/aa, Fergujan^ and Here they put it 

out of all doubt that the faft of die Ihip being an Amerkan bottom 
was meant to be warranted, and that dlfpofcs of all the arguments 
arifing from the fuppofed high rate of premium. They, not only 
put the warranty of the ftiip out of doubt, but they add, wh^ was 
not contained in the policy, an engagement on the part of the affured 
to prove (but only.in the manner there mentioned) the fhipping of 
the tobacco on account and rifle of the particular perlbns mentioned 
in the agreement. In this part of the agreement the parties feem 
to difeover a further degree of ignorance upon .the fubjefl, and to 
have fuppofed that the warranty could become material only in the 
cafes of feizure and: cabture. This hbwever being a cafe of cap¬ 
ture, it is not neceffar|' to determine whether by #iat mode of cx- 
preffion in the agr^einitaj the warranty is narrowed to thede two 

' -cafes 
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cafts or tiou Th* agreiatfiat b%v!ng fhw r^qairerf' genetMJjr 

of an J^erkaa bftWow, and a partknter mode ol proof a# to th« 
other fadt, proc^ thna:/* Opon wWeh we fiiall fettle hf grant¬ 
ing our UUs at font months* date for the athOunt of our fnbfcriptioiit, 
dedttfiiog the ftlpplated premfoni, in fbH dependence that the in- 
fared will ufe their heft endeavours to recover the property as for 
account of the fhippers.** The doubts, if there be any, oft, the efieiSt 
of the agreement muft artfe from this latter part of it, coupled with 
the requifttfon of proof in the former part j and it is contended at 
the bar, that the underwriters, having agreed that upon proof of the 
ihip being Jmericaftf and produdion of bills of lading, they will 
pay the aftiount of their fubfotiptions by bills at four months, ?hd 
ftipulatingfor or rather expreffing their reliance on the endeavours 
of the aOuretl to recover the property, are hound to pay upon a 
difdofure of fuch documents and evidence, as fuppodog no fentence 
produced would twitle them to recover in a court of juftieej •that 
the underwriters arc bpuod by the %te of the evidence at the time 
of the capture, or of the notice of it, and are not entitled to the be¬ 
nefit which would arife to every Other underwriter from a condem¬ 
nation of the property as enemies* property, I annot accede to 
fuch a conftruaion of the agreement, WbMt is meant by the re- 
quifitiem of the proof, no particular f|«cije8 of proof being mention¬ 
ed ? Surely proof ift a court of Juftice, if required, Striflly fpeah- 
ing, what is produced or communicated in the private tranfadtions 
of the parties themfdves is not proof. If wnderwritfers are fatisfied 
by what b difclofed to them, they ma^ pay j if they withhold pay¬ 
ment and are diflatbfied without reafiia, fhey w^I ultimately have 
further damages to pay. Bat can it be faid that under this agree¬ 
ment they may not go into a court of iuBbe and require the proof 
to be made In the ufutd manner; and If they do, is it to he e^f^urh 
evidence ? Is the Defendant to he precluded from oppofmg it by 
contrary evidence, cu* any evidence that wjlldeftroy the cfTcd uf tlie 
Plaintiff’a evidence I And Why k an underwriter to be precluded 
from giving evidence oi a fenwnco mf more than he would f'opa 
giving evidence of fraud, forgery of documents, mifeondudi: of the 
afford, or any other maiter that would repel tbe juftiec or legality 
of the Plaintiff’s cl«m. I foould require a very clear and es|>heit 
declaration of inStetion to Muce me to hold that opinioft, Snp- 
pofe Ae fentcnce of eondemnatjon to arrive At the fame time with 
the ‘mtcUigence of the capture. Is the evidence to be taken par- 
VoL.IU. * 
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and Another. 


^ 1803. ^ tially^ Is' 

«d Another' cffea-'l:. Ho# ai^;itftat c^:. a 

ff/dtenct wa'sfrd&d^/b^'l^ .Sieved, 

the'parties •{ii^d'pro(ked,td; a tnaj,- aQ4-tfee..]^4Misd^;,,i?«^ 
the j'Udgili^n^ ijf'ilie':^utt*’;i.adtoU 

pellableto. leiuilii^, becauf^ C^n.whqj.t^Cji;. the.;|aiujG9.:had',«pg- 
liizatiefe 'of'it^te' fa'a; and a<^e<i' 

cafe coholttnve evijdence'haB arrived i^. due, tina?* ajnd ^e Qourt' ia 
v^hifch this aaion was tried I ibioun|jh^ 

It feeipe iaipdffible that the mode of payppfcnt by Mila &ould tuahe 
any difference If that ha;d not been ffipulated, the money wotild 
haro beeii payable imhaediately upon the lofs. If no credit had 
bech glv^ art aaioh wcaild have immediately lain, ftippofing that 
riicre w^s 'HO fad:ih the cafe ihd afforded a legal arff^r to it. The 
credit i^ for the benefit of the iiaderwriteris, and not fff the affured. 
With refpeia to ^hat'ii^ fiated in agreement refpeaing the en¬ 
deavours of the *affured to‘reaver the proper^,;n^ necoffary con- 
clufion arifes from thimee*, Arr€^;,y taSkiogs at fea^ detainsa^ts, 
aft. are among the Ti&s infured ^ There are; many cafes in 
thofe eni^cavdufs might beof eho under- 

writers, as th the;<^ie'.af;ca|>t^!Pe'and -the <ff 

, a c^jture or’_fejznte ^yrithbut, any„, ;gmuhd ,nf «oi^e*nnadon. and 
_ ter.mmatih|.ih. dirc^aFjBe»''^^« ut)deJlW'ite*5« '^onld.he. liable for riie 
' 4a'^age'^fuimd^n|4,,^'^4_.5greaUy.-‘ihi|^ the.entleavourt ''of 'the 

' mailer'’to'eKpi^S|il|,h|s^tn^ipK,,.«n'^'^ .d-ifobraige.I 
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■= 'appear to have-come fo, immediately; 


"trality has li'cett 44cid<^3i'iii'ef'Save, i 
■'decifion;'' Indeed‘tfco d^rli|e 
■■' mcdmp'in'ithe a4miti^i6ie||ndgi|ijent^r; 

IKindtfjley -v^ Cbsp ^b^l '''lBEad''*'tfe-,Jfr^^^ .cafe'' 

mereTy’ilatcd'the;'Ti^4f»ep4^ppan<^.:wkte j^jjy 

have dotae,'ldurdd’e'mt^hl'^a>^^^^^^^ .Widiiprloo?? 

'terminatibna 'caifthe ■Cbtift'loif ktli*j|''6iii|itu4<« T'Wiiikikrebtb'ha’iJ^ 
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five, it.-miift biis/cQncliifiiy'e.ra all ^^p>k 8 ^ wih;afey€iF^^ 
turn- every fad eftrStWiflhted by , ^ , fo,; 

■ would-,have, beeij .given-.1iWider,a^^|l^'fcf of ,^hai.idltimsttay;tiaH^ 

out to be really ianji tlie coniider^ioii upon wMt^ 

■ they were gWea wpuld',bavjB/fatjled 

Ljk Blanc .Tboj^ueftion whipb ^piir Lordllilps 
l^lcafed to propound to the Judges appears to me ncceflatily tO 10* 
\o!vc thefe-objeds for epnCidcrai^on : The legal meaning and efied 
of the,,poUcy of infurapee j of the fentcnces of cottdenrnatiCh by 
iliG fevefal courts of Adptirahy ia | and of the memorandum 
of agreement fuhfcribed by themnderwriters of the aoth 1797. 

If, on mature confiderajfion, we had been able to cone,of in opi¬ 
nion on th^ meaning of the fubfcquenr agreement, and o,ur opinion 
had been unanhnotis in favour of that conftrudion contended for 
at the bar by the counfel for the Refpondents, the alTured, it might 
perhaps have been fuperPuous to have entered into the confidera- 
tion ofihe two 6rft points j o/ss. the tneanmg and eSedpf the policy 
and of the fentchce; becitUie if, as the alTurcd inhftcd, the fubfe- 
^uent agrccteent meant to exeiiidc from the proofs in the cauib 
> any fcnience whkh vihight bo* in any cotirt. of Adroir^ty or 
prizej^of to givp to the words of the po%y a di:^rent coniftrudion 
from that ^hich thft inftrulm^t on .the face of it impprte j I fay, 
if that had B«en the. clear eifed agreement, ' it* ,would have 

takbn this 'Oa^ out Of die general ruleis of law, as applicable .to cafes 
refting Ihlely oh a policy.iattd^ fenrence , of condemnatioo fuch as 
appear in &i» cifew But, .^nafrnneh, ^ we have iipt been able to' 
arrive at thO fahie conduhoii in onr 'fevetal ,mo4es of ,cpnftruing 
this a^eement, 'it may ,hb ^%l4>tight, -atJeaA fQr,fuch of iis as' 
may . happeri^^ m the nonftrn-i^ofi put on jt jby ' the 

counfel lb¥ Lordfliips our ppipion 

dh‘thc the; policy;which,, in ,GiU’ ^yiew 

of the he coniidored' to or- 

■der'''-th tp.-. tho' iqueftiosn,, ■fnb|ni«ed.,,,tpus. ■' It 

has: ftafeely b^h" denied at the bajr, .that the terms of ihi^ po¬ 
licy, ** of and ih-ihe ^d Ihip or vefiel called the Caihrm, an 
Ameritm veflel,** araodim to an ea^refs warranty of the fl^ip being 
Atnerkan^ which was^ nentrid nation in the War,-noi: eoulcj .it 
have been otherWife c#itended afkep tte/uniform .current of fothOn 
aities in Which fuch an averment hw been decided, -or taiken hir 

i granted 
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granted to be a warranty., as roudi as if tbe Word warranted had 18o|. 
%eea infcrted iti the policy ^ for i cake this to be «h cffttfeltlfeed pro- iu^TIiw 
pofition,,that every pc^dve averment Ot allega^on on the face of Aaatber 
the inftrument, and mal^ng i pm ^ the written comrad, whe-? 
ther infcrted in the body of it, OT written in the rnargln in a line 
with the body of the inftrnmei^/or amonnts co a 

warranty, or condlticm. And if (fucll aiiejgatiOn or illpulatlon'he 
not ftpdly true, the aflured citonotlrecoycr on the pslicy to what¬ 
ever caufe the lofs be owing, whether the IoCb be cobne^led wH^ 
the fubje£l of fuch warranty, or ^wdiolty independent tjf It s for it 
is a condition on which the coiitra6: 43 to rake dFe< 3 :, which fall¬ 
ing, the contraS fails. Such being the of the allegation in 
the policy, veflel,” the next qneftion Is as to the 

meaning and effe^ of the fimicnce .of condenination of the Admi¬ 
ralty Courts in France,, The firR fehtenceoffheTVibunal of Ckto 
merce of the canton oi Nantz ftates, in the butfet, what the ejueftion 
is, thus : The queftion is to know. Whether thii American (hip;, Sa* 
mud Caesneau mafter, and her cargo, are to be declared lawful 
prize ? It then ftates the circuinftaace of the capture and exa««'% 
nation of the perfons and papbb on hoard; and, maturely weigh¬ 
ing the whole matter, and confideriog i^wcral drcumftances, 
and articles of their lawsj'conftdefiij^, lafUy, that every fhipdedared 
enemy and good priite'carri^ with it, Ofcourle, ihe eonfi&tdion of 
her cargo; the Trfbunal decreea >od dedares lawf^ pifke the 
Ihip Catherine^ ' decrees and dedares farther, lawCtd prize dl the 
goods and efteds which compofe the«argo; fince the Whole, ow¬ 
ing to the captain, Samuel Casme^, not being provided with pro¬ 
per and regular difpatdies and papers; Is 4 o be deemed ^ pro¬ 
perty of the enemies of the French Repnldie. The Ibcond fen- 
tcnce of the Court of Appeal of the Civil Ttibunal of die depart¬ 
ment of the Zxtwer Lotf^^ fitting at Mentalf ftates, diat the pri¬ 
vateer ftopped the fttip hoc providelt 

with papers fufiicient to pnove bef neutrality,; and particularly a 
rolle an^ that the firft fkntience had adjudged both fhip 

and cargo lawful prize. This Tribhaal, eohfidering, Ssfe. decrees 
by judgment in the laft Tefoit^ that it baB.been rightly determined 
by the fentence from whichhe appeals, orders that that iudjgment 
.fhall obtain its full and entho and condemns the Appellant 
in cofts. On reading thefe fentences, is there any doubt of their 
meaning? Is it not dear that the Court comlemned the fhip as 
VoJU HI. 4 being. 
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being, or as being to be conf^ilered as enismies’'property, wliicb \& 
the fame thing? The firft featfppesCondemnsJiCT: law^ prize, 

and adjudges her t<) be cohfi,dered, .deenaed, as belonging 

to enemies of the R^ublio, aajd ftates the ^^tdence and grounds by 
which they are Jed to that coxtclubon, T^ht fentence ,of the Court 
of Appeal,intrbdhaog kbiijf by dating the oaufe of l^er being ftop- 
ped to have beoti that iChe viras not ^provide^d with papers to. prove 
her neutrality^ decrees that it has beeo rightly determined by the 
Court below,' arid affirms the i^teace i« /o/a, with cofts .of appeal. 
What is this but adopting ti>f grounds on which the Court below 
.had decided? It is evident, on reading thefe fent;ences, that the 
Courts rheant and profeffed to determine that ffie was to be con- 
fidered as enemyV property, and liable to condemnation as fuch. 
If that be fo, the fenteuce falfifies the warranty or allegation in tiie 
policy that ffie was American. And no cafe can be found in which 
a court of law here has taken upon itfelf the examination of and 
exerciffi of any jurifdidion over the, propriety of the conclufion 
which thecoiifts abroad liavc cotne to, or the evidence from which 
they have drawn that concluhpn, where they have concluded her to 
be prize. Where, indeed, the Court has feen on the face of the 
fentence that the court abtoj^d has condemned the Ihip on other 
grounds than as being enemies’ property, we have held that fuch fen- 
tencedid not falfify the warranty of American or neutral j and fo far 
only have our Courts here looked into the fentences of the Courts 
of Prize as to fee whether the property was condemigjied as enemies’ 
dr pot. But wherever it has appeared by the fentepce that the 
Court abroad has tome to the conclufion that the jfhip was or was 
to be deemed or confidered as euemies’ property,. po mm:ter by 
what deductions they came to that conclufion, we have uniformly 
held ourfelves bound by theiir conclufion, without feeling ourfelves 
at liberty to examine tficir ptemifes. lliis will be found to be the 
refult of the decifions in Majrne and Walter (4}, and Bernardi and 
Mi 3 tteuk{b)^ in the time of Lord andPoZ&ri/and Bel({c), 

Bird atiA Appleton and BrijeemA BeU{c\ in the time of Lord 
Kenyon ; and of Pi«»/and (/*), latiely decided in the Court 

of Common Plea^ language, of our Courts has uniformly been, 

We wUl not examine Ad jfiftice.br projpriety of the fentence;, we 
will only look into it toifee what it has profefied to determine; and if 


(rf) Pari. f«j/S<r. 36J, 
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tve find tfi'at it hjU'jptfpfcfftjd to determine, pro* 

perty being will bpiid ourfelves boundi by lt, f^thou^ 

•from the prieniii^ if it had been competent to 

;have drji^^n. a dilfcr^^ obftdbySotu L’c^d Mans^eU^ in Bernardi 
TV. Motteuxy -in apfwef to art -obfervidoo of Mr* 'Jxi^ the danger 
and incohvenience of etbamming foriplj^ iente^tices, &ys, ** this fup- 
•pofed incoavcnic^fce Wod^iW•entirely obviated, if foreign Courts 

would, lay/-in their (tntcTKe^ ienemfi firojerty^ 

That-thefe feutences are adteiffible and conciufive the 

fad they decide, it fePms not fafe inoW to qii^ion ; the time of 
Car. 2. to this day thn^y have been received as fuch/without being 
jqueftibned. In the difeuifipn of the nature of Inch evidence before 
this Houfe; in 1776, it'fe'erns not 'to have bc^ and 

the cafes, I may fay, 'are naiiibPrids, and the prppmy inamenfe, 
which have been determitiedpn the cphclufivenefs of Ihch evidence^ 
in many of wliich cafeb'the forma in which they came before 
theCourts in We^mtnJlrr^all vvtTt fucH as to have Enabled the parties 
if auy doubt had been entertained, to have brought the queftion 
before a higher tribunal. Such beioig theeonftru^ion of the policy, 
.and fuch the meaning and effc<a pf the. fehtjcnces as applicable to 
fuch policy, it remains to , he epnfidered what is the effedi of the 
memorandum or agreement of lioth figned by the 

underwriters. Independent of that agreement, the htualion of.the 
underwriters and alTured ftood thus: the infurance depended on 
the condition of;the fliip, being ^wmViia ; if a lols happened fi^m 
whatever caufe, by fea ri£k, by fire', by capture, detention, or fei- 
zure, it would be incumbent on the afiiited, to entitle thepjfelves to 
an indemnity from the underwriters, to prove that the lliip was 
jimerican, that proof might be dnfwered and controverted in any 
way by the underwriters j >nd in cafe of a capture and fcmcncc' 
of condemnation as prize fimply, of on. the ground of enemies’ 
property, fuCh fentence vyould be conclttfivp againft the claim pf the 
aflured. Such being the legal right? of the parties under the policy, 
does the memorandum Ihew a clear and manifeft intention in the 
underwriters to furrehder their right of combating any proof which 
the aflTured might bring forward of the Ihip being Amrimn^ or to 
narrow the warranty under whieh they had contraiSsed ? I pannot 
find fiich deaf intention on the face of the memorandum. It re¬ 
cites that doubts had arifen how far there is a wamnty of property, 
(does not fay in the Ihip or the goods; and as to the goods there 
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waa not nn^ warr^ty.) and «bat 'ta te ^ 

warranty. It«dwUKd, that la cafe of capmre or tore ho 
atod, before they claUa for a loft, muft poto proof «f the 
Oiip’a being American bottom | U (i«t Itot fpeci^any parocu at 

proof, bnt ofeourretoeaitopetttotheaffuredtobnnganyproof. 

lad to the nnderwrittr. to meet that by any contrary proof. Now 
on tluspartof thecafe. fnppofc notice ofAoeapnr. »»"»- 
nation bad reached the partiea at the fame ame. would thts have 
prevented the,underwriter, making ufe of the fcnten« to rebut 
Iroof produced by the affured. or to preclude fuch proof be.ng 

Iweni With refpeft to the good., the memorandum iminw out the 

Licular proof, oin. the bUi of lading i but no fut* fpemfie- proot 
I pointed out a. applicable to the (hip. hut it U left on proof gene- 
raUy whld. Indudes every fpedes of proof, and cont.a^ proo , 

« own which we lhall fettle by grating bUI. at 4 month., that 
i. own fatlrfadory proof Then come, the la«er daufe, .n 
m dLnUenee that Ow infnred will »f. their heft e^eavour. to 
r L« the property a.fo.aecon«tofthe Orippet..’ Th.. may be 
ftU to infer tbaTthe underwriter, looked .0 the cafe of a capture 
lad eondemnatiou aa the event on which they would p^Ieavtug tt 
L d,e afed to procure a mverfal of the fenten^ or reftnunon of 
latood.. But U .bat a nnceTary irferencef The term, nfed are 

;eafeofoapt«renrfelenregeoe^ly,M.d.here may he cafe, where 

underwriter, may be called oh to pajr a, for a loft by captu« ^ 
■feiiure where there may be no condemnation, a. a capthw “d (uV 
feownt re-capture, a fekure or‘.capture by pirate,, £*. m wta^ 
Ltour and c^toee might be neceifary to procure a return of Ae 
nood^ It feem. to me «if they #d net noaempUm the c,le, w 
L effea of Ae fentencci fuppofe thi, agreementhad been m Ac 
body of the poUoy, it appeaiatp me Aatthw claufe doe. nM neet* 
Lit infer an intention j. An underwriter, to ftipniac fm paymem 

oftte loft inMfc of capture, »noupotag tl» clei«^^^ 

themby tbe t«n*ofthe.po8ey ofuBug .*««»» rfuonde«Mt.o« 
nronertv. «• evidence to«ega»y».the avermeut in the 
“ ri wiricVwaa u ten# or -onArionuf Adt fubfeription. And 

■ LrLheir right ia dem; on Ac oii^nal comma, and '>« I** “ 

appHcable.oit.iti,n«tobet.hea.W.y:hydoob<fulword.. On 

thLhoIe Aetefore' l humbly fubmit it a, my opinion to yoiK 

lordAipt. that b, Ac tefm. of topoHcy the affured 

/ ,iS'' ; ' , * 
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ed tlie lliip Catmrmi to be uimericiiH^ if' 
cootraa aflaranee' biieomes ydidV Ibi^ tbe feiit<:iice of a Gbtort 
of A^Jmirahy a feriteVce of a CburE‘'of cxclufive jti- 

rifdiSioni pfoccediti^^‘/«"«?w^'i{bhd^^ the Ihip as enemies* pro¬ 
perty^ isionclufive evldbiibe to falfify t^ ia tbe policy of 

her bdng-(fiwmci3a i ibit'his cafe has condemned 

as enemies’property,'and the'avermeni m the 

polioy; and that the agreemcot fublcribed at the foot of the policy 
does not fufficiently mahifeft an iOfehtioh iii; the underwriters to 
preclude themfelves from the ufe of any fpecics of evidence which 
the law allows to falfify the warranty, ot 'othcrwlfe to reftrain or 
limit the legal effed of the warranty m the policy la cafe of capture ' 
or feizure. 
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Lawrence, J. The proof of the <hip b«ng an 

Jmerican bottom, upon wliidh prOof the underwriters at-c fuppofed 
by the queflion to have given hills at four mohtbs, % I apprehendi 
to be taken as proof, without the concealment of atty faiS: or dir- 
ciimftance which exilling at the time might Weigh in the judgment 
of the underwriters as to their ohligatioh to give-thofe bills, and 
under fnch circumftanccs I thittk the aflfured could have recovered 
againftthe underwriters, in anion's broug^ht upon fdch bUl^), after and 
noiwitbftanding fuch fenteoce of epodemnation, regard being had 
to the legal meaning and eSefit Of the policy and featence, and of 
the agreement of the abth of April, And the g^nds of my opi¬ 
nion are, th^ in fuch cafe the bills would have been given without 
any fraud pra£lifed hpoii the underwriters to induce them fo to do» 
They would have been given with a communication of every 
cxifting fa& material for their coplideration, with a knowledge 
of the capture, and without any defire to delay payment till a ded- 
fion as to its legality j fuch cafe would have involved no' ignomrice 
of fad} there would have been no mi flake or deceit} the giving 
this biirivoultfelfave bfeen the voluntary aiO; of the panies ; the not 
requiring the granting them to be dplaycd until a deeifion as to the, 
legality of the Capture, would have been a waver of any advantages 
arifirtg from whit might haVe been the event of fuch determination. 
In my opinion, in fuch cafe there wduld have been a good conli- 
deration for the bilk*, vlss. the ptemliirh received by the undcry 
writers, the capture of t he veffel; and a fairdifdo’fure of all circura- 
ftatices required by them to enable them to determine whether they 
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iS .\'5. fiiould fettle the lofs or wait the event of the proceedings tgaipft 
■LoT^iiN fldp, and if there wonld hav^ been a good confideratibn, the 

and /Uoti cr confcquence is, that the affured would be able to recovet on the 
tiKKUEnsriN {jiJIs. In 'Kmbifs v. Mall^ i 84, where one paid money to 
ant I no. t . ^ <iiftrcfs, Lord Kenym held, that being a voluntary paynaent 

it could not be recovered again j and in BiUfie v, Ltmky^ z Kajiy 
469. it was held, that if a party pay money with a full knowledge 
of all the fai 9 :s of the cafe, he flhall not recover it baeffcon acccmiit of 
his ignorance of law. . But as the-confideration of the queftiou upon 
this narrow ground will not, as I apprehend, anfwer the purpofes 
for which your Lord flu psdireded our opinion to be tafken, 1 pro¬ 
ceed to Rate what appears to me to be the law upon thofe other 
points arifing out of the queftion j Itrft, Whether the explanatory 
agreement l 3 iuts out the effedl: of the fentence bf condemnation ? 
And adJy, What is the efferft of that ientenoe? With refpetR to 
ihc explanatory agreement, or rather explanatory declaration, 1 
think with thofe of my brethren who have already delivered their 
opinions, that it has not at all varied or narrowed fhe fort of proof, 
which it is in general competent to the affured to adduce in fupport 
of his claimt or to the underwriters to ufe in rtfifting it. It is ex¬ 
tremely probable that neither of the parties uriderftood the fubjedt 
fufficiently to advert to and provide for the queftions whicli ordina- 
. rily arife from the variety of events to wliich fuch a voyage is fub- 
jedl» and it is poflible that their defign may have been ;o fettle their 
rights, without regard to the fcntencc of any Court in cafe of cap¬ 
ture. i^ut this docs not in my opinion go further than conjedure. 
And I think it by no means clear that the underwriters intended by 
this declaration any thing more than to explain to the affured (who 
^ feem to have been little acquainted with the conftrudlion put upon 

poUc!eft)the meaning and effedt of the inflrument, witbtjtit any detign 
of altering or varying the circumftances according to which, by the 
forms of the policy, they were liable for the Ioffes infured againft. 
But if this declaration has fubjoffed the underwritersto a iofs under 
circumftances different Ifrom thbfe by which only they could be 
affeded according to rhb terms of the policy, it muft be either fi'om 
the lofs by captm-e being the only one which is noticed by this 
declaration, or from the mode id which the lofs Was'to be fettled^ 
or from the reliance which the undct'lvritcrs profcls to place iti the 
endeavours of the agents of the affured to recover the pireperty as 
. ■ ' z £or 
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'fotr the accoaiit of j hts i5j ppt;r$, Had thi?rc been no fuch agreement 
dr dedaradon, and the cjairas of the alTured had reiled merely on 
the policy, they would have had no demand on the onderwritets 
without being able to prove the flilp an American flilp, and it would 
have been competent to the utiderwriters to controvert the proofs 
adduced by eontrary proofs, and among other proofs by the len¬ 
ience of the tribunal of Nantssi^ fuppofing it to be admilfible in evi- 
dente. It is there to be feen, firft, whether mentioning the cafe of 
capture only, and not taking notice of any other lols, will make a 
differeiTce as to the proof j and I conceive it will not. For it feems 
to me, that the onlycffed of thofe words, giving them their utntoit 
latitude*, is to narrow the warranty to tbe'eafe of capture, and to 
fubjed the underwriters to every lofs except that of capture, though 
the Ihip were not American \ but if a lofs were elailned in confe- 
quence of capture, Che rpuft then be proved to yit rd^Amrkan bottom. 
The only poflible they canhavefeems to me tonarrowthc extent 

of the warranty, but not the nature of the proofs: there is nothing 
In the agreement deferiptive of themi as that it /hall be fufficient to 
prove it by hill of fale, regifter, fea 4 etter, or other document. 
Nothing is pointed out as the proof which will be fatisfa^Iory, as is 
the cafe with the tobacco, where the bills of lading are meiMioned j 
hut what the proofs to be produced may be is left generally, without 
any reftriation to be determined In cafe of difpuic, by the mlest of 
law. The next part -of the agreem eat from which it may be -argued 
that the lofs was to be paid, without fegard to the fcntence, is that 
by which it is agreed, that upon proofs being produced Of the Chip 
being an American bottom, and tqioa Its being Ihewn by bills of 
lading that the tobacco was /hipped by Menderfon .and Gk)., that the 
underwriters would fettle by bills at four months* date. But this 
does not, I thinks vary the oMigation of the underwriters. The 
force of any argument .derived from this provifion, muft, as.« 
appears to me, reft on this aflTumptipnv that the bills might be re¬ 
quired before fentence* and that if .could neym* be the intent of the 
parties that the payment of thofe hills ;/hould be defeated by^ a 
fentence given after the Inllf were granted, or that money paid 
fliould be refysftded, to effed which It might be neceflary to 
have recourfe tQ perfons on the other ftde of x\m Atlmiici la 
anfwer to this argument I think it ^ the queftton is 

the fame as i£ the agreement had been to pay in money uponpro- 
dudng proof that the Catherine American bottom; and if 
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the tittle of payment is to weigh, the more immediate the payptcnt 
the ftronger the argument ariftpg from thence. If the agreeropttt 
had been to pay in money, it would liave left matters in that re- 
fped cm the ^ot ttf the policy, or would not have viried the 
obligation of the undervpriters; and bad the affured proceeded 
againfl the underwriters before the fentence of the Prize Court, the 
decifion of which might affea and be material in determining the 
rights of the parties, all proceedings would, according to the prac¬ 
tice of our Courts, have been Rayed until fuch decifion had. If, 
in that cafe, the underwriters could not be compelled to pay tho 
money* they could not, in this, be compelled to grant the biUs. 
The obligation to pay. or give fecurity for payment at a future 
time, ftands, as it appears to me, exaGIy on the lame foundation, 
Wjs. the aflured being able to produce proofs of. the performance 
of that condition, wbidi rendered the underwriters liable. The 
time from which the bills would have to run,would be the pro¬ 
ducing proof of the ftiip being an American bottom, and the 
produaioo of the fpecifia bills of lading. But that proof muft be 
allowed to be examined ; it muft be competent to the underwriters 
to objeift to the proofs not being complete ; and if time fhould be 
neccflarily fpent m that examination, without any effed which 
could contribute ,to a fuccefsful refiftance of their payment, and if 
the ittoofs produced were, on their firft produdtion, complete to 
eftablilh every fa^i comprifed in the warranty, their date muft refer 
back to the produaion Of that proof which was not weakened by 
examination ; and if more time fliould be fpent in the examination 
than the time mentioned in the bill, the underwriters, who would 
have unfucceisfuUy delayed the payment, muft make a compenfa- 
tion in damages for that delay, juft as they would if the lofs had 
been payable in money. The fallacy of the afgument deduced 
from this part of the agreement confifts in coiifidering the under¬ 
writers liable to grant their bills at four months, under circum- 
ftances which,,if the fentence ta pot laid afide, might, in the event, 
lead to a fuppofition fo improbablci as that it fhould be in the con¬ 
templation of the parties to pay large fums of money, and after¬ 
wards refort to pftrfons in America to recover them back. But if 
by law, they would nol be liable ift an a£tion for not granting the 
bills until the decifion olthc Prize Court, the difficulty is removed: 
the underwriters would inot baveihfe 'inconvenience of, refoitlng to 
America only that ? of being Keble to intereft for a delay of 

ic payment. 
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payment. The laft circumftance in t!\e agreement from whence it l8oj. 
tnay be inferred that it was intended to fliut out any efFc<3: of the 
fentence of a Prize Court, is the dependence wiiich the under- 
writers place in the agents of the afl'ured to ufe their beft endea- HeNosnsok 

^ aod Akotiicr. 

voiirs to recover the property, as for account of the fitippers. In 
order to found any argument on this circumftance to prove that 
the underveriters meant to pay the Infs without any regard to the 
fenfence, it muft be fhewn that fuch provifion as this was meant 
to be applied to every cafe of capture, and among them to the 
cafe which has happened of the captured vcftel being condemned 
as enemies’ property, for as I underftand the argument it is this ; 
the underwriters look to the infured to recover the property in caft 
it be condemned as enemies’ property; but this tlipy could not 
have ftipnlatcd for, unlels tliey had meant to pay the lofs if the fliip 
Ihould be coiidcmned on that ground. The force and cfiedl: of 
this argument arifes from a fuppofed inconfiftency in fuch provi* 
lion with the underwriters iitfifting on the fcntcocc in anfw’er to 
the demand of the affured. But the argument has no foundation 
if the endeavours arc properly to be referred only to thofccafes in 
which fuch endeavours might be exerted for the benefit of the un¬ 
derwriters, confiftently with their being able to make ufe of iuch 
fentence ; for no argument can be drawn to prove them liable in a 
cafe falling within the condition or warranty from a provifion to 
fecure to them a benefit in cafes where, by the terms of the policy, 
they would be liable for a lofs. In the cafe of capture and acquit¬ 
tal, the voyage might be defeated, and the afiiircd be entitled to 
abandon, and call on the underwriters as for a total lofs. But I 
think thofe cafes fufikicntly account for this provifion, withonr 
making ufe of a drained inference to render the underwriters re- 
fponfible in a cafe where, by the terms of the policy, they are not 
liable ; to do which, this dependence on the endeavours of the 
affured muft be extended to the cafe of capture and condemnation 
as enemks’ property, inftead of its being applied to other cafes to 
which it may be referred confiftently with the engagements of the 
underwriters, conftrued in the manner in which they are uiually 
imderftood. The dependence of the underwriters on Junderfon 
and Riddell to ufe their endeavours to recover the property, as for 
account of the (Kippers, is in effca nothing more than a depen¬ 
dence that they will endeavour, in cafe of feizure or capture, to 
gat back the tqbacco on account of. the perfons who (Kipped it, by 
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which the claim on the underwriters would be dirainiflied in thofe 
cafes wheie a claim could be made. But the underwriters coul4 
only have withed for fuch endeavours in cafes wlicre fume beneik 
might refnit to them from thofe endeavours, which conSd only be 
by leBl-niiig the lafs in cafes where they would be liable; and if 
we lo(»k at the policy to dilcover thol’c cafes, that of hollile capture 
and condemnation is not one, and if vve refer to the antecedent 
part of the exjilanatory declaration, there is nothing, for the^'ea- 
fotis I have fubrnitted to your LordChips, from whence it can be 
collcd:ed that the underwriters meant to extend their refponfibility 
beyond the terms of the policy. 1 he remaining point to be coa- 
fideved is the legal cfFedl of the feiitcnce of the Tribunal of Com¬ 
merce of the canton of As to which, after the continued 

practice which has taken place from the earlieft period, in which, in 
afl;ioas on policies of infurance, queftions have arifen on warran¬ 
ties, to admit fuch fentences in evidence, not only as conclufive in 
rm^ but alfo as conclufive of the fevcral matters they purport to 
decide direflly, I apprehend it is now too late to examine the 
pra^Xice of admitting them to the extent to which they have been 
received, fuppofing that practice might, upon the argument, have 
appeared to have been doubtful at firft. On the authority of thofe 
dcclfions men have a£led for a long feries of years, and entered into 
contrafts of affurauce in this country with -a perfeil knowledge of 
fuch deciftons, and, in cxpeilation of the queflions arifing out of 
fuch contrails, to which fuch decilions are, applicable, beiog ruled 
by them ; and though it might have been at firft much better, in 
the interpretation of policies of alTurancc, to have given them a 
a much narrower conftru<3;ion, and not to have held warranties to 
the extent to which they have been carried, to be inferred from 
fuch words as are ufed in thia policy, or from firailar expreffions of 
great generality; yet fuch ojspreflious having, by a variety of deci- 
fions as to their effeeft, acquired a defined and known fenfe and 
meaning, according to that fenfe and meaning they rauft now be 
underftood ; and after the many cafes in which, in contradiction of 
a warranty of neutrality, lientences of Courts of Prize have been re¬ 
ceived in evidenci:, a warranty of neutrality muft, I conceive, now 
be underftood as containing in itfelf, amengft other things, a ftipu^ 
ladon that the cbntraift of afiurance Ihall he void if the fubje^- 
. matter warranted neutral be condemned as enemies* propetty ; and 
»-warranty of neutraUty conjoins this (Ilpulatima,t3m ibtteiiceef 
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a court of competent jurifdi^ion condemning a (hip on account of 
its want of neutrality, is the proper evidence, accordijtg to every 
principle and rule of our Jaw, to determine tliaifacf. In receiving 
fucli fentences in evidence, the Courts of WeJIminJier-HaU liavc not 
in any inftance of which I am aware ever taken upon tlieinfelvcs to 
review or confider the propriety of the determinations of any Court 
of Prize; bur, on the cojifrary, have expref?.ly renounced any luch 
authority. Where the fentence has exprchly condemned a velfcl 
as enemies’ property, they have held thtmfelves bound by lucli de¬ 
termination ; and they have r.ever looked at any other part of the 
proceedings than the fentence, or examined the reifon of it but 
with a view of dtfeovering the ground of fucli determinations in 
cafes, where that ground w'as not ddUndlly marked and pointed 
out by the fentence ; and in doing this, I conceive that any cir- 
cumftance to be found in the {Koccedings, or adduced in evidence* 
from whence the fentence may he inferred with fufficient certainty 
to liave proceeded upon grounds inconfiftent with the warranty, 
would make fuch fentence concluftvc againft the warranty. If it 
appeared that the proceedings were in a Court, which had no jurif- 
di<aion but in cafes of hoftile capture, and a fentence of fuch Court, 
condemning a Ihip as prize, were produced in evidence, that would, 
as I conceive, he conclufive in our courts againfl a warranty of 
neutrality, whatever might be the grounds or reaforis for fuch fen¬ 
tence ; becaufe it could not be taken that a Court fo conftituted 
could condemn upon any other ground, however erroncoufiy they 
I might a£f. But the title or defcripjiioji of a Court does not often 
point out the extent of its jurifdivlion. In the cafe now under con* 
lideration, the Court-is called the Tribunal of Commerce of the 
canton ofNautz; a title from %vhence it may be inferred that they 
had a jurifdidxon much beyond queftions of prize, which do not 
feem naturally to belong to a judicature of that defeription. 

• Queftions between merchants, and queftions of revenue, feem more 
likely to be the objeft of its jurifdi6lion, than queftions of hoftile 
rapture. But even if the court bad been deferihed as a Court of 
Admiraltyjl donot.know how our Courts could infer from thence 
that its jurifdidlion was Iblely that of hoftile capture, for in our 
own country the Court which has the foie jurifdiiftion of prize, and 
a Court of a very diftcrent jurifdidion are indifferently called, 

. though not corrcdlly, by that name. In order, therefore, for our 
vTOwni^ipal courts to judge of the. grotinds-upon which a foreign 

i-3 Court 
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Court condemns a £hip from the conftitution of the Court, the 
jurifliclion of that Court muft appear either from the title or the 
proceedings, or be proved by evidence; if neither of thefe things 
iuppen, other media muft be reforted to to difeover the foundation 
and ground of its determination, if that does not diftin£tly appear. 
In the courfe of the argument at your Lordfhips’ bar, it 'was not 
denied by Mr. Attorney-General that the proceedings of a Court 
might be looked into to fee whether a condemnation of a captured 
veft'el proceeded upon the ground of tlic breacli of forac revenue 
iuw, as fmuggling; and if our municipal Courts may look into 
the i'entcncc to fee whether the breach of a revenue law he the 
ground of condemnation, they, by a parity of reafoning, may look 
into the proceedings to difeover, as far as they may be able, whe¬ 
ther tlie condemnation was on any ground not inconfiftcnt with 
the warranty of neutrality; for the admiffibility of a fentcnce of 
condemnation in evidence, can only be contended for upon the 
fuppolition that it contradicts the truth of the warranty, which 
can only be ■w'hen the fliip is condemned, for fomc, cuufc in- 
confiftent with that warranty. The municipal Courts of this 
country, in examining whether or no foreign Courts have in 
their fcotences of condemnation proceeded according to the law 
of nationsj have never fo done with a view <if deciding in a 
different manner where fuch determination has not been confiftent 
with thofc laws, than they would have done if in their opinion 
fuch determination had had thofe laws for itsfupport; for however 
repugnant to their fenfe and rfeafon fuch fentenecs have been, the 
municipal Courts of this country have ever felt thetnfelvea hound 
by fuch fcntcnces, whenever they could difeover the point they ex- 
prc'fsly meant to decide. When that has not, as they have thought, 
been diftindly ftated, and upon examining the rcafon of the fen¬ 
tcnce, they have found a fliip condemned on grounds inconfiftent 
with the law of nations, they have been led to conclude that the 
condemnation has been^or fome other cauic than that of enemies* 
property, and to refer it to other grounds to be colledled from the 
proceedings, inafmuchas a condemnation as hoftile prize, according 
to their underftanding of the fubjeiff, ought and could only juftiy 
proceed on the foot of thofc laws ; and though in their determina¬ 
tion upon thofe occrafions they may have drawn wrong cohclufions, 
the principle upon which they have ailed can hardly be contro¬ 
verted, which has been fimply th^. of dii'caverlog whether or nq. 

3 the 
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Its being enemies properly, and thofe where it only was to be col- 
leded from other parts of the proefcedings* that fuch was the ground 
of decifion, and that in fuch latter cafe the Court did not hold itfelf 
bound unlefs it approved of the teafons j yet I believe if the cafes 
arc attended to, and that which has been faid by the different Judges 
is conftrued with reference to the points in the cafes then before 
them, notvpithftanding fome generality of expreffion, it will not he 
found that they had any fuch ,diftin£tion in their minds; and if the 
opinions of all the Judges in thofe cafes is attended to, it wrill hot 
appear that the Court adopted Any fuch diftin6:ion. Having faid 
thus much as to the principles upon which the cafes have been de¬ 
cided, in which queftions have arifen on the effeft of fentences of 
foreign Courts by which ihips have been condemned, it only re¬ 
mains to examine the fentcnce in this cafe in Order to fee whether 
it has not profeffed to condemn the Ihip Catberiffe aS enemies’ pro¬ 
perty ; and if that is not dillindly Rated to he the ground of the 
condemnation, whether that cannot be ooileaed from other parts of 
the proceedings. And upon this point my opinion is, that the 
Catherine was condemned by the Tribunal of Commerce of Nantz, 
for being the property of the enemies of the French Republic. 
That Court, af.er having l^d out of their confideratiorts various 
matters, which in their Jodgment ought not to weigh, and ftating* 
other things as the rcafons of their detertriioation, the laft of Which 
is, “ that confidering every fliip declared'enemy and good prile 
carries with it the confifettibn of her cargo j” proceeds to declkre 
the ihip lawful prize i and as a confequcnce adjudges the cargo to 
be lawful prize; that is, withTcference to the laft reafoU it judges 
the cargo prize, becaufe the Chip had been declared an chemy; and 
then the fentcnce concludes with rcfpedl both to the (hip and cai^o, 
that the whole, from what that Court has been pleafed to confidesr 
as an irregularity m th| captain’s papers, is to be deemed, that is, 
thought or judged^tq belong to the enemies of t\xt.Frmt;b Republic; 
which termS| to mind, tnoft cicplititly and diffiniRly tiiaffe the 
ground of cotidemaatido to be that of enemies* properiy.^r 
being fo declared, any ^examination/OC the other parts of ^re'^prO- 
ceedings, or the reaftm^ ofthcieniepce, tannot hegoncidWaceo^ 
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wg to the prificij^w of the fcvml 4 meMr»atio«» ia ouy Comte, . ■ ^8^; 
which have teevcr exammed. them hut where they have been ua- 
able from the amWguity of the adjudicating part of &c fcntence to : A^****- 

eollea the ground on which it haa been founded/ |or thefc tea- 
fons, upon the points to which- I have conceived your Cordfoips 
might expe^ me to advert, my.opinion iSj that the explanatory 
agreement or declaration does not fhutout the effe^ of the fentenCC 
of condemnation of the ihxp Cotb^rine; and that the efFed of that 
fentence is conclufivc in favour of the underwriters, that the war- 
ranty in the policy has not been complied with. ■ 

ROOKE, J. The queftion propofed by your Lordfoips fuppofes 
that the infyred have aded with perfea good faith; that the Ihip 
was truly an Jmrican, and had the ufual documents on hoard. 

At the time of, the, infurance we muft prefume that the iafured 
’ meant honeftly, and that;they believed that they could procure all 
the proper documents to prove the Ihip to be Jmmean. In the 
policy the Catherine is called an Jmerkm fhip. An agreement is 
afterwards entered into and' figned by, ,fhc underwrta to explain 
what they umfcrftood by the terms of the policy callfog her an 
^»3wrrM»« foip- It is the agreement of the underwriters-; it has 
iheir fignature, and muft be eonfidered as cxpreffedM their lan¬ 
guage, and confequenily if the expreffion is in any re(i:*ea: equivo- 
caL the conftru^ion ought to he made favourably for the allured 
rather thanfor the underwriters. When this agreeiuent was made, 

I muft prefome (for t .prefome that they have the common under- 
ftandlng of mercantile men) that the parties were aware, that in 
tafe bf fofs by other perils than by capture or feizure. proof tbatthc 
was properly documented according to all that was known m 
jZmaai At the time when the fhip ftuWd, to have ^been required 
by France ior. that purpofe, would be fofficient to entitle the infor^ 

IP recover in our courts. They make no provifipn for Ioffes by 
^fe means. They |»rovide otdy for the events of capture or far 
®are. Arid tti, what terms dn they provide ? They do not fay, bt 

cafe of m^iwre and condemnation vVe wiM not indemnify, for w^ 
-ihaihconiidm aTmitenee of condemnation ds conclofiyc to (hew 4 e 
4*.i,6t^«w«4«. This would have put ah ond fb all dotibt. Bpt 
fcnowi^ ^e w^ liable to feizure or captute they dr^are, that ia 

feafe of captare or fmz>^ the affur^ before ^tey claim for a lofs 

bmng anbottom, an^ by 
hittp of li ^C ^bew ibe fobacao to have' hhen Ih^e 4 upon account 
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and nfk of MeflVs. HenderfmyFcr^uffon^nsA Gthpin^ upqh whic& t 4 »e 
underwriters agree to fettle by panting their bills at four mortths* 
date for the amount of their fubfcriprloas, deducing the Ripulated 
premimn, in fu|^; 4 epcndance that the infurcd Will ufc their beft "en- 
ricavours to recover the property, as for account of the fliippera* 
The agreement is made with ad exprefs view to fekure or capture, 
and to thefe eyc’nts only: it refpedls fuch feizurc or capture as ^y 
afford an opportunity to the infurcd to endeavour to recover the 
property; and it fuppofes it pofliblc that thefc endeavours rday be 
uofuccefsful; and no provifion is made that the undcrwriiticrs fball 
be excufed, or that the affured ihall refund in cafe thefe endeavours 
ffiall not procure a rccovciy* of the property. It declares, however, 
that if the brokers produce proofs of the Ihip’s being an American 
hottom, and (hew by bills of lading that the tobacco was (hipped on 
account and rilk of the affured, that then the underwriters will 
fettle. The mode of fettlement is, I think, immateriat; whether 
by adual payment of money, or by granting bills atf^r months* 
The foundation of tlie claim of indemnity by tbe affured Is 
the iame, viz* that there has been a capture or feizure, add that 
proof has been produced that the (hip is an Jmerican bottom. The 
whole doubt, then, arifes on the .conftrtklion of the word proof. 
Did the parties mean fuch proof as is fatisfa^ory between man and 
man ? fuch as was known, at the rime the (hip failed, to have been 
Tequired by France to fliew her to be an Jmerican bottom ? or did 
they mean fuch proof as, thougb tecbnicalljr codcluirve in tlm 
Britijh courts to (hew her to have been condenaned as enemies* 
property, yet is in reality eputrary to truth and juftice? They 
elearly have in their contemplation a cafe of capture fefeure, in 
confequence of which the slTured may ufe theif befe endeavouts 
to recover the property, and yet be unfuccefsbib Now I eatmot 
form to myfelf a cafe of feteme or capture in which the affured 
(haH ufe thrir beft endravourr to recover Wk the prop^y, abd be 
unfuocefefhi, escceiJt a fafe ef coodemnarioU. For if the (hip feoiild 
be fetzed and rideafe^ W ^ and rc^triten, the endea^ 
the affured tifthey be fucccfsful, aiid thelnd^k- 

•, nity would be.of i if th€:(hi|>'ftdaidfee^fei^d 

and condcmnedt , n<;^|Uthftandl^ ,^be eudeavoufs eff aflbr^, 
,'fhe affured woidd be.|eU'!adijBd'^ recover ^ as fw’a fetal io&’‘',%ty 
. :«ptidon, .■therefere, »%■ provides for of 

<uq)ture ;4ud condcfenlifen, on the good feithcf .feeSyiSifed 
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that they will hbneftly afe their beft etideavbars to recover the pro* 
perty, if fp* i caa never afieor to fel up the fentencb bf cOndeufi- 
nation in bat of a performance of the agreement. That woaid be 
to allow an es^ception 4 juf 4 ^m ret cujus fetitur dlJfotutiQ: it would 
be to pervert the agteemeht from what I conceive to be the true 
fenfe of it; and to break through an eftablilhed masdm. of our law. 
The cohftru^ion I put oh the t^ord ** proof” is foch proof as is fatxs* 
fadory between man and man without regard to the event of con¬ 
demnation ; fuch proof as muft have been produced in cafe tlie (hip 
had been loft by fire or pcrHs of the fea j in (hort, fuch proof as by 
the terms of the h^eftion prppbfed by your Lordftiips is admitted to 
have been produced by the parties in this caufe. Having regard 
therefore to the agreement of the aoth April 1797* I am of opinion, 
that if bills had been given by the underwriters and had remained 
in the hands of the aflured after the fentence of condemnation, the 
afthred could have recovered againft the underwriters in aiftions 
brought on fiich bills, after and aotwithftanding fuch fentence of 
condemnation. But if I (hould be thought wrong in the cooftmc- 
tioD I put on the agreement, and if your Lordihips (hould be of opi¬ 
nion that the proofs required by the parties are ftrid techmcaliy le¬ 
gal prooft, in which the fentence of condemnation is to be included, 
then I am of-opitiion, upon the authority of the fevcral adjudged 
cafes from Cornelmi v. Hugbet, in the time of Cberks the ad, to 
the ptefent time, and particularly the laft cafe utiCepef '<f, Aguilar^ 
(which-I think to have been decided on the foundeft principles of 
policy) that the fentence of condemnation once admitted in evi¬ 
dent b coBcilsiifive to (hew that this £hip was pro b&c o/rr enemies* 


property, a®d coafequeatly not a neutral American^ as by the war- 
^nty.the aflured undeifook (he fliould be. 

ThomjpsoW, B.. The defeription of the (hip Catherine in the 
policy as an American (hip, is equivalent to an exprefs warranty 
that (he ncti American^ and the aflured thereftwe are boUnd to (hew 


thk ^e (hip re^ly did fuftaln the character of an Amerimn in 
every refpe£l, auad as fuch was entitled to the privileges of neU- 
trathy before they cih recover againft the underwriters, Poffibly 
dhe t^lanaiptjf agreemcm was occkficmed by a doubt wheriier tin¬ 
ker t^ warranty the tohaeco muft not be proved tn be the property 
, oi? Jbhttderfpn arid » di* pofiibly by a doubt whether the watfanty 
'opt to the,’ (hsip# ^ At 'any^ fate, 1 ddvtiot think, tint it 

wis tie intehttda of die underwrifeiij ' W ''^ any fpecies of 

.' proof 
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proof eitber on their own part or on the part of the affured. In¬ 
deed it is obfervablcj that no precife mode of proof is pointed out 
with refpeiS: to the property of the fttip* though tt»e e*idenee of the 
property in the tobacco is admitted to be drawn from the bilk of 
lading. It does not appear to me that the reliance placed by the 
underwriters on the endeavours of the allured to recover the pio- 
perty as for account of the fliippers, imports any thing tnojre than 
the common claufe to the fame efiba introduced into evpry policy 
of affurance: confequently it affords no fatisfaaory inference as to 
the meaning of the explanatory agreement. Now unlcfs it could 
be made clearly to appear that the underwriters had.it in contem¬ 
plation to renounce the advantage to be derived to themfelves from 
any fpecics of proof whatfoever^ and more particularly from that 
fpecies of proof which is conclufive in their favour, I* think they 
ought not to be deprived of the ufe of the fentence of condemna¬ 
tion of which they wifli to avail themfelves. With refpedi to the 
clFea of the fentence of condemnation, if the underwriters arc at 
liberty to avail themfelves of it, it appears to me that there is little 
difficulty. It is now clearly eftabliflied, that where there is a war¬ 
ranty of neutral property, and a condemnation of the property in- 
fured takes place in a Court of competent jurifdiaion as enemies’ 
property, that fuch condemnation is conclufive againfl: the warranty 
of neutrality in our Courts. The cafes in which foreign fentcnces 
bavo been held not to be conclufive againft the warranties of neu¬ 
trality, have been cafes where the foreign Courts have clearly pro¬ 
ceeded in their condemnation On the ground of fome contravention 
of their own arbitrary rules, and in which the terms of the fen- 
tcnces have not contradifted the warranty of neutrality. The 
French fentence by which the Catherine was condemned, exprefsly 
decides that ffie was not neutral property. This cafe therefore ap¬ 
pears to me to fall prccifcly within the cafe of Geiger v. Jguilar^ 
7 T. R. 681. A doubt has been intimated whether if the under¬ 
writers had adually given their bills before the arrival of the fen- 
lence of condemnation, they would have been liable to pay thofe 
bills after the arrival of the fentence. tSuppofing the bills not to 
have paired into otlier hands, it appears to me that the under¬ 
writers would not have been liable to the alTured upon thofe talk 
after the arrival of the ff ntence. for the bilk would have |)een given 
under a roiftake of fads falfified by the fentence, and coBfcquenttly, 
would have been with opt confideraiion. ; , 

' 8 ■ 0:k6s£ 
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Gross J. In afifwer to the oacRion piit by your Lor<JffiS|>f, 
Whether, under the tnrcumftances Rated in the qutiftion, rtigard 
bein^had to the legal meaning and effe^ of the faid i>oiicy, feo- 
tencc, atid agreement of the jipril *797, the affured cotild 
have recovered againft the underwriters in a^iiiohs brought upon 
the faid bills ? my hhmble opinion is that they might have fo reco' 
vercd. That opinion is founded upon the nature and legal effete 
of the tranfa^ions that have paifed between the parties; and parti¬ 
cularly the intent of thofo parties apparent upon the face of the 
agreement. The tranfaftions previous to and material to the con^ 
fideration of the agreement are, that in March 1797 the Refpon- 
dents, merchants in Ghfgow^ agents and attornies of Meflrs, Hen- 
derfon and Go. merchants and partners in the State of Virginia^ gave 
an order to Meflrs. Murdoch and M'Kcncdc^ of Olafgo-w:, to make 
infurance for Meflrs. Benderfon and Co., citizens of the United 
States of Jmeriedy on tobacco ihipped on an Anu rican veflel called 
the Catherine. A policy was effe6:ed, on the ^th March 1797, 
upon the goods and mcrchandifcs of and in the good iflup or veflel 
called the Catherhe^ an American veflel, againft the adventured and 
perils of the feas, and againft men of w^ar, enemies, pirdtes, takings 
at fca, arrefts, and detentions of all kiiigs, princes, and people. The 
voyage Infured was from the Totomack and Patuxent rivers to Het” 
voct/luyt^ from thence to Rotterdam or a port to the northward. 
Before the efleding this policy the fliip, failed with her cargo, on 
the I ft of ApAl^ from Nottingham in Virginia was captured in 
the voyage on the 17th of May^ by a French privateer, and feat 
into France. Between the date of the infurance, and after the 
failing of the fiiip, and before the capture, /. e, on the aoth Apnl 
1797,. doubts having arifen how far, by the, policy underwritten, 
there was a warranty of the property being American^ and what 
was to be underftood by fuch warranty, the parties entered into 
the explanatory agreement, dated Glafgowy soth April 1797.' 
Conftderihg the terms of the agreement, the conftrudtion of it may 
receive elucidation, and the intention of the parties be difeovered, 
from the Rate, of things at tliat time exifting in Fnrope^ from Urn 
articles,prOff|R:dly infured^ from the words ufed in the agrecmcht, 
and fiom leem to have been ftiidioufly omitted* Pre- 

vibus td the dilhe: of the policy and of this agreement a war had 
eRifted ’hd'F.mypit between this country and France^ whiidvmade it 
cpavcaient and defirablc «o caufe to be underwritten articles of 
, different 
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(Tificfent forte, belonging as well to foreigners as to Britt/b &bje£ls, * 
againR the perils of the feae, 6re, and againft capture at fea, arrefts, 
and detainments of all kings, princes, and people, barratry, and all 
other perils, loilee, and misfortunes, that had or ihould eocne to 
hurt, dettimenti,*of .damage of the goods or Rap. Upon the infur- 
ance of fbreignars it became material to know whether they were 
neutral or enemies, and warranties were entered into for the put- 
pofe of binding down the aflured to proof of their fliips and goods 
being neutral, and in confidence that, Ihould they be fuch, and 
feized or captured, the owners would, in cafe of prooefs by the 
captors in the Admiralty Courts praying condemnation, refill and 
prevent their being condemned as prize. The law upon tbefe 
warranties compelled the allured in all cafes to prove the warranty, 
and, whether the Ihip or cargo was loft by capture, or the perils of 
the fea, or fire, or barratry, if the warranty was not, as it is called, 
complied with, the alTured, in cafe of a lofs, cither by ftofras ot 
barratry, or capture, could not recover. And upon this fubjedl, that 
is, warranty, there were different modes of proof j of the fhip, by 
bills of fak, or evidence by whom built; of the goods, by bills of 
lading, or of both by a fentence of an Admiralty Court, to Which, 
fuch Courts being fuppofed to be guided by the laW of nations, the 
■comity gentlam pays fuch refpeift as to deem its authority cohclu- 
five as to that which it determines as to the point of the property 
being neutral or hofttle. And although, in my way of confidering 
the qudlion, it is not. necCffary to fay whether fuch coftdetnhation 
is condufive, yet, as at prefent advifed, I think it is ; althcmgh I 
confidcr proof of the (hip being built in a neutral country, at the 
isKpence of the affiired or of property conveyed by bill of AH to 
be a more fafisfadoty proof of the owncrffiip. The lefs farisfac* 
tory proof in the minds of honeft men, in Which the law Ays one 
thing and the real fad may be different, is probf on capture dt 
feizure, by, cofnlemnatiOtt in an Admiralty Ciourr,; fbr it blight 
happen that a 4hip, though neiitrsl, though built by an 
loaded by an Amcrkan With his own property, might be Captured 
by a French (hip* taken^to a porti fibelieid m i Prench'AA- 


miralty Court, and'might be condemned as'enemies’ propeirt^, not 
becaufe it was enemies* property* but be«»ufe the' owhei^ bad ihot 
epflSplied with fome French ediflt; to them, upon faWure 

of which, that nation deemed the ihtp'to be^^hi^^W propertjf', 

that' ■'thfey, 

have 


Such 
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have bc«!ni known t& y0meti<ranj» Swedes^ and every fofeigrt 

Rate, 'A'bofe the Mngil/h have infuried, and the jPye/ifb nation ta^r»r 
have felzed j coJidehanatlon* theecfow, beeatne axi unfatJsfadory* •** Aaotber 
though eottclufive, inode of proof of a fiiip and good* being ene- 
mies’ pPopeKy* X fay unfatiafo^ory, cofnapared with the proof of 
buiidin^ the fhfp or hiU of fate, and bill of lading of the 

good*; bttt fuch condemnation could teldom he, eaeept where the 
lofs'waa'by captme or feir.aPe, not where £r was by fire or ftorm. 

Looking, therefore, to the different proof* of neutrality, and of 
being enemies* propeity, the parties in this cafe fit down and recite 
a doubt extifting, Wbetlier there Was a warranty, and what was to 
be underdood by k, and declare what, under certain circumftancOs, 

<h»ll conftitute proof fufScient of the warranty. They were aware 
of the different modes by whith i lofs might happen, liy perils of 
the fea, by lire, by barratry, and by capture car feizure j but they 
ftipulate what diali be ptoOf of the warranty in two given cafes 
only, that is, capture or felsturc j leaving, in other cafes, to the 
couitji of law to determine what the proof fliall be j and they de- 
f lare, that in cafe of capture or Hendttfm and Oo-, before 

they claim for a loft, muft pmduce proof of the fidp being an Ameri-^ 

\.au bottom (this relates tO-the IhipJ} and by bills of lading (hew that 
the tobacco ihall have been (hipped oh acdount and rilk of Hffadtr- 
f(,n and Co. (which relates to the goods). This is the only ffipu- 
lated proof as to the goods. Upon proofs'thed produced of the 
Ihip being jimerican bottom, and bill® of lading fiiewing that the 
tobacco had been (hipped on account and rilk of B'-tuieffin and 
Co., what is to he the coufequence ? The agreement is e)£pr8sA; 

’•* upon which we (hail fettle by grandog our bills at font didntlu.’ 
date for the amount of otir fubfcrlpiioft, deducting the ftiputated 
premium,’* /. e. tJimrt proof of the (hip bdlrtg Anttric^m bottom by ^ 
b.ll of file. Of other proof of it having been bultl in 4fncrka ; of 
the goods having been Ibipped d« iosohnr and rilk of Hmderfm 
and Co. t>y bltJ* of ladw:^ 5 the Ibfs wa« Immediately to be fettled 
by bills four wbWl)i mlgM Immediately nt'gotiaied, 

and upon which the mortey Elpalatcd tadght he raffed, dcdhfitf»g 
tl»c difeounn Let Whlar next follows; in fUH 

dependence that the infuted w1&l ufii theilr beft endeavour*‘to recover 
the property as for aecodnt of the ihippefs C* *■ 'Ibat for the be¬ 
nefit of the undm-wrtters (Hey will libel lb thd AdmiridVy Court for ' ‘ 
reffimtion, ind prevent <^andewatlbtlI Sb that, havirtg the Aibjcft 
'Vot. lU. (t3C of 
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j H03. of condeitettation m their Vies^w* iihdrkttowing what theveffeiSs 
jTrHiAH confequcnce of the eosidemoatloa w be, 
aiid Anot*ifr upon coodcthnaSoh as enemies’ property, thf rooriey feaJl^ 
iTtKMRsnK returned, but upon capttwe or (IcaTingsput in fitUure 0^ 

Afc4 A.other. the biW& arc't® aiiid:<:the infpfed, for the 

benefit of the Under writers, are id 11^ their be^ endeav^^ to re^ 
cover the property hy preventing a condemn atipn. to 

n»e to be the fair natural impm of thb wordii ai^.^the/inttmu^ 
was, that if the affured proved^the flwps to hayc been h 
ricay and the goods by bdis of lading to have been ^Slipped on the 
account and, rifk of the infured, the rUoney was to-he paid by bills, 
without any regard to a condemnation of any foru That a con¬ 
demnation might- be had was knowfij the confeej^uenee of it was 
renouneed; and; condemnation^ or nd eoodeinnatidn, the money was 
to be paid. Cuilibet iktt rmuntiare juri;prt) Ji intradu^Q, If it had 
been the intenlioa.of tlie parties that, iU any cafe it ihpuld be re¬ 
turned, the agreement wcmld have fo. ftipulated-) but it has not that 
fiipulation 5 and therefore it feems to me^to be neither within the 
letter df the agreement nor the intention of the parties. For, had 
fuch been the intention of the .parties, when they ftipulated what 
was to be done by each, nnd in fueb ftipUiadon manifcftly having 
in view the ppffibjUty of condemnation, they would,-nay, I think 
they muft Have added, “ and if condemned as eUemiea'’ property, the 
money received to be returned'to the tinderwriters.*’ Upon thefe 
gmundst, looking into the ilate. of things at the time of the agree¬ 
ment, reading the words of itih the plain, known fenfe, adding no¬ 
thing, leaving nothing out, it feems to me, under the ciroumdances 


ftated in the queftion, that the aCured bav^ on their parts, comr 
plied with the terms of l&e- .atgreement;. b e, they h|Ve produced 
proof of the fhip being an .djwewtfU bottom, and Vof the goods 
being Ihipped on accniint and, 4^ of end and 

having fo done; they 4refenti4cd;to b.e p4d AhdfaJthough 

thofe bills remained in ^pHt haitds ’until, a^f the fentence Of con- 
deinnatk>n, yet 'fUeh’-fen^^ec^ld n% .afiedl: their r^ht .tothc ,ihd- ■ 
n^y, as'fuch '4ghf;i8 :,n|ade'by; tfie'':a.^emcnt ito' d^tidf’ndt OU" 
condemnation of i^el|n|>iperty, h^ ^^^pa1*ted,prbctf;li^tbe ihlp 


h^ivc ■fesiftedi' Thc\i.nfSef|»^e4o^“'w;^Mords;'^^^^^ ^ohfe^^dn, 
.is,'"that 'wkjcn'the thfe:pc»Kcy'.al'l’thit fhi^ 
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espewaed the affurcd to warrant wa<y tJiat the was AiHerL'tta 
bottom, and the goods 0»lppcd on account of lUnderfon and Co. j 
of this, when they figued the agieement in qudUon, they ftipulate 
that the afTured fluaU prwiuce proofs, vm, as to the goods cxpicl'sly Ily 
by bills of lading (and this of the goods-fs the only ftjpalated pi oof, *** 
and thereby negatives all other proof and difeuiEon upon it, and 
makes this proof conclufilve) j as to the ihip^s being Amerkitn hot* 
toni*'by apy competent evidence; fuch evidence is admitted to have 
been given, becaule the (a,Q. which is the conclufion is exprefsly 
Rated. Qn theie grounds I am of opinion that the bills remaining 
In the hands of the alTured after the feutence of condemnation, the 
afTured, notwithftanding fuch fentenpe, wnuU have had » right to 
iccovcr the fums inentioncd in thofe hills; and that the queflion 
put by your Lordlhij'w to thp Judges, fhoujd be anfwercd in the 
iniimativc. 

Heaik, Jj. The agreement of the 20 th of Apt it I7p7t tc 
which the queflion refers, is inaccurafdy drawn; yet I think that 
the intention of the parties b manifojfi;, and I have no dhu^ con- 
erning the legal couflni£lion of the inftfuracat. The objeO: of 
the parties was to afeertaiu the neutrality of the Ihip »a the event 
of capture or fcUurc, by the medium of fuch proof a^ would be 
fufBcient in the cafe of a lofs by th<i perils of the feas. The tnani- 
ieft injuftiee praflifed by the French CoUrb of prize at the date hf 
this agreement was fo public and liotorious, and was the fubje^l of 
fo many fuits in this qountty, that I prefume we may judicially 
talqe notice of it. If fo, the meaning of the agreement, as clearly 
and mauifcRly may be collct^ed from the terms of it, was to in¬ 
demnify the aOiired againR the iniquity <£ thefe fentences, and for 
the underwriters, in confideration of the high premium of to guineas 
per cest^f to take that rifk on thcnTelvcs^ for the premium was a 
high war premium. Bur liowtve^’ clear thb may be to roy appre- 
heuEou, yet as fevcral other Judges entertain different icntimcnts 
ou this fubje^i, 1 fhall proceed to gamine the legal effedl of thr, 
inftmmcnt, aud to afeertain the pi inqiples whidi ought to govern 
I the conRrnSdon of it In every tureeutory contrafk where on a 
given event a £um of money is agrJsed to be paid hy one party to 
the other party, it is competent to them to agree aicertaip fuch 
event by any ceitaia medinm of proof. The making fuch proof 
is a condition precedent in covenatju, or a fuRicient condition in 
ajimpjft to entitle the party doming the money to recover it. It 
was Jb decided in covexfent in the cafe of Wood w, Worjley^ 2 H. BI» 

12 574 
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574. (tf), where the certtHcate figncd by the roinifter of the paiiih, 

by the chuvchwardcaa^and fome of the moft rcfpeClable inhabitants. 
Was made nccefTaryj for want of which the platndfTs could not 
recover. It was fo decided in tt£um 0 t in the cafe of jimie v. .sfv- 
dre<ws^ i Mo^ j66., where«lhe Defondant agreed, that if the Plain¬ 
tiff would bring two witncflc8,who upon their oaths (hould declare 
that the Drfetidaal’s father Was Indebted to the Plaintiff, and pro- 
mifed to pay, he the Defendant promifed to pay the debt* It was 
held a good confideration, and the Plaintiff on proving that He had 
adduced fuch proof recovered. I am well aw ate that iu the cafe 
laft cited the queftion turned on the confideration ; but that was 
the technical mode of deieriniuii.g the. poit.t j it was fubflautially 
the fame as a condition precedent in covenant, and referable to the 
principle above ftated. In the cafe of a valued policy, it is agreed 
that tlie production of the policy fliall be proof of the value. 
The proof which fliatl be made in fuch cafes as I have ftated ia 
conclusive the other party, and not to be controverted but on the 
ground of fraud which violates every contradi. Suppofe an adlion 
brought on this agreement. It has been afked, Whetber, 
after the bills were given (w the money paid, payment of the bills 
could be refifted or the money recovered on proof of the condemna¬ 
tion ? I anfwer, by no means. The agreement is fair, the money 
is paid in purfuance of it, and there is no miftafce or fraud imputable, 
if this be admitted, tlwn the bills arc equivalent to payment. The 
lime when the proof is to be adduced forms a material part of this 
agreement. I'he affured is entitled by the terms of it ro recover 
his lofs, on producing proof before the final condemnation. By 
proof, the pariies muft: mean Au-h as is required in the cafe of a 
lofs by the perils of the fca. This is an anlwer to the argument 
nfed at the bar, that proof to be given on one fide iieccffarily admits 
proof ou lire other fide. A queftion has been made aud difeoffed, 
viz. What would have been the conffquenoe if the news of the 
capture aud of the condemnation had anived at the fame moment? 
The fra fuppofed does not fall wiihin tfie queftion propofed to us; 
it was not in the contemplation of the parties, and it docs not fall 
within the fcope of the agreement; for the agreement pre-fuppofts 
that at the time%f .making the proof and of delivering the bills there 
was a poffihilUy of the fiiip being rcftored. It would be ftrange to 
that proof means proof generally an refpeO: to the ihip, but 
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proof by the bills of latling k to be neftrained to the mere produc¬ 
tion of the inftrument. 

Horn AM, B. The queftion put to os by your Lordftiips foems 
to !uc to turn on the agreement ftated of the 20th of April 1797, 
and the conflruflion that ought to be put upon it. Soon after the 
policy had been underwritten, to obviate fome doubts that had 
ariit u oil the terms of it, the agreement in queition was propofed 
by l^c brokers, and was figoed by the underwriters. To my ap- 
prehenOoh it ia dear that both parties intended to confider the 
capture or fei'/.ure, if cither ihould happen, as a total lok. But it 
was ftipulated, that before the infured were to daim for fuch lofs, 
they fliould he bound to produce proofs that the fliip was an Ameri^ 
can bottom, and fliew by bills of lading that the tobacco was really 
iliippcd on account end at the rifk of the infured, upon whkh the 
uiidvrwrit.'i s engaged to fettle by granting bills at four months’ 
d£.ic. 'Tbi'i agreement being thus entered into, it could not but 
be intvnued that il fliould have fo direct a reference to tlie policy 
Itfclf, and be received as fuch an explanation of it, that the two in- 
ftrmnents ihould be auxiliary to each other; both together exprefling 
and producing the true meaning, underftanding, and undertaking 
of the parties. Confider then the inftrument itfdf. There is no¬ 
thing in the nature nor in the form of a policy that forbids the 
contracting parties from entering into any agreement that may 
more fully explain its true meaning and effefft. It tends to no 
danger, it opens to no fraud. On the contrary, it conduces directly 
to juftice by declaring what was really intended, though perhaps 
briefly and ambiguoufly expreffed ia the policy itfclf. What was 
the cafe here ? The terms of the policy were thought, on confidera- 
tion, to leave the matter too loofe. Doubts were entertained on the 
future explanation of it. The warranty was not in litigation ; be¬ 
fore it was (and, indeed, that it might never be the caufe of any), 
the brokers and the underwriters met, and came to a full and 
clear underftanding of - what they each undertook to do. The 
owners undertook that they fliould produce proofs of the fliip and 
■ gooi&hfivm American. This was all that it was incumbent on 
them to do.'^r.Gn the other fide the underwriters undertook, on 
the aflured having done this, to fettle with them by bills at four 
months. Have thefe things, then, refpedlively been done ? The 
.queftion propofed to us by your Lordfhips takes it as granted that 
«th« fliip had every document on board to prove that file was Ame-^* 
Vql. IIL 6 Y 
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j-vY?;/, and lluii the tobacco w;afi alfo AmcrtiWi property. The re¬ 
quired proof, therefore, cannot but be taken as capable of being 
i iirnifijcd to the underwriters. What was there then left for them to 
dij? Nothing but to fettle by granting bills at four months. Did 
the underwriters, 'when they figncd the agreement, look to any 
thing cH’e ? Not a word was faid of any fentence of condemnation ; 
.'ii.d yet it is iinpcdnhle that they Ihould have overlooked fuch an 
event; bccani'e it is jict to be imagined that any underwriters 
llsould have been To ignorant of the Hate of Europe at that time, as 
not to have forefeen the probability of a capture or feizurc; which, 
indeed, the agreement on the face of it points at as an event that 
w'as not Improbable. If they had it not in their contemplation, it 
is,, in my c;pinion, totally iutpodlblc to account for the exprefhnn 
■in ti\c agreement, that the underwriters would grant bills for i!ic 
.nnonnf of their fubfcnpiions, “ in full dependance that the iiifured 
would ufe their befl endeavours to recover the property as lor 
account of the Ihippcrs.” iStrongcr words could not be ufed 
to denote what was then in the contemplation of both parties; 
namely, the event of a ftizure or capture. With whom were the 
infnrcd to ufe tlieir beft endeavours to recover the property but 
agalnfl. the feizing enemy ? It is clear too by thofe words that the 
viudci writers were to pay after the capture, and before the lliip was 
l:nown to be condemned. It feems to me as if they meant alto- 
gcihcr to avoid all confideration of the effed; of a foreign fentence. 
In favl they were not to wait for any fentence. It was not in¬ 
tended that they flionld ; for it w^as very poUlble that many months 
might have elapl'cd before any fentence would be pronounced : 
whereas it w'as agreed that on proof being made the bills were at 
all events to be given at four mouths by the under writers. If the 
proof produced fatisfied them, then the door was to be fimt from 
that moment againfl all further queflionsor litigations. The agree¬ 
ment feems to lay, as explicitly as words can exprefs, that if a cap¬ 
ture happen, let the event be what it may, Jet the fhip be con¬ 
demned or nor, it rttall matter pothlng as between us, provided 
only the fliip and goods arc in truth American, Having made 
thesnftlvcs parties to this agreement, the tinderwriters can, neither 
ill point of law, nor as honed men, reject that proof nowq winch 
by their own agreement they bad ftipulatcd to accept as fatisfac- 
tory. On this fliort ground my opinion reds. I fhall, therefore, 
atld but a finglc word on the other points that were principally re- 
5 lied 
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lied on ia the argUrnctit j namdy, firft, thdt th.e contr^dl ought to 
be deemed nul! and void frpm Its dangerous policy. \Vk!i relpctfl l^TTh 
to that 1 arn ol opinion that its political danger cannot auihori'^e us 
at-jndgeo to pronounce it void. Th.it is a conhdetation that muft 
Tifl: with the LegiOature. With refpea to the ottier important 
point, how far a foreign fentcncc, under circumftanccs like the pre~ 
lent, fh:i!l, in a collateral r|i:efIio!i between other parties, be con- 
clufiye in our courts, I need only fay, ir» concurrence with F'a 
many of fny Brethren, that fuch a multitndc of calcs have fo fettled 
the law on that ful>je£t, that it is now much too Ia?e to diRurb 
them. As a geticral j>ropcrition, a foreign fenlencc of condemna¬ 
tion, pronouncing fhip and goods to be enemies” property, would 
i)c conclufive in our courts. But, conftiuing the agreement in the 
cafe before us as I do, as being exprefllvc of the true intent and 
meaning of all the parlies to it, my anfwer to the prefent (picflion 
pi opofcd to us by your Lordfliips, mufl be in the allirmativc ; nor- 
witljftanding the foreign fentcncc, which, but for the agreement in 
tjucllion, would he conclufive evidence in our courts, 

IMacdonai.d, Ch. B. The parties to this contrad; of Indemnity 
having doubted whether the fliip Catherine had been warranted 
rjcutral with fufficiciit certainty, being merely denominated in the 
policy an yhnerican fhip, and having alfo obferved that there was 
not any warranty that the tobacco on board was the property of 
Ikndi-rfon and Co., and fhipped on their account and at their rifk, 
came to a refolution of reducing into writing the fenfe in which 
this policy had been underftood by al^the parties to it. The expla¬ 
natory writing which they entered into for that purpofe Rates, that 
as to two of the rifks, namely, capture and feizure, in order to 
ground a claim upon the underwriters it fhall be neceflary, with 
refped to the fliip, to produce proofs generally of her being an 
Arrrrican bottom ; and, with refpe^l to the tobacco, to fhew that it 
had been fhipped on account of Hetukrjon and Co., by producing 
fpecifically the bills of lading, and bills of lading only. By this I 
uuderftand them to declare that fhe afTured vecrc coni’tdcrcd as 
having warranted the fliip neutral, and now to warrant the goods 
to be the property of IJenderfon and Co. Having thus declared 
ivhat the w'arranty was and is to be, the explanatory paper pro¬ 
ceeds to Rate wliat was to be underftood by fuch wrarranly j this 
w'ord, “ underftood,’* I conceive, front tlic context, to mean how 
that neutrality of the fliip and property in the goods were to l>e 

verified 
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verified to the uoderwriters, and what fliould be. ibe conftqnence 
of its being verified in the manner agreed ni.>on. With refpet^: to 
the fliip, no fpedfic documents are pointed our^ as required, to prove 
her neutrality; thty content thcmfilvcs whh the general word 
proofs. With refped to the tobacco, they do fi ecily the requlfite 
evidence to be bills of lading. Jt has been contended at the bar, 
tliai with refpe€l to the fliip the word pf.>{)f ” (which I conceive to 
mean the fame as evidciicc in this paper), lb far from excluding the 
evidence wdiich might arife from a (enfence of condcm'natlon, as 
negativing the warranty of neutrality, docs, on the contrary, in¬ 
clude the produflion of that evidence on the part of the under¬ 
writers. As to this the queftion will he, Whether from the whole 
context of this paper it does not appear that the word “ proofs” 
was ufed by the ])artie8 in a more confined fenfe; which, to mq, 
appears to have been the cafe. It fccins to liavc been the intention 
of thefe [lartics, that at the fame time that the property in the to¬ 
bacco might be (hewn to be that of Uenderjon and Cc'. by the pro- 
dudion of bills of lading, the neutrality of tiie flrip flxould be fixewn 
by proofs or evidence. Now the property in the goods might be 
Ibcwn by prodmTtion of the bills of lading on the part of the af- 
fured before they claimed as for a lofs, and upon fuch production 
the underwriters undertook to fettle. This expreflion imports that 
they would confider that evidence as conclufive, inafinuch as un¬ 
dertaking to fettle means undertaking to pay. When tlxe bills of 
lading were thus to be produced, and a claim made, it might well 
hai'e happened that no fentence of condemnation had been pro¬ 
nounced, nor, if pronounced, been heard of; yet they undertak': to 
fettle or pay. Such is the evidence on which the underwriters 
llipulate to pay wfith refpe€l to the tobacco. In like manner, as 
the documents which were to be produced, grounding the claim of 
indemnity for the capture of the tobacco, might have been exhibited 
to the underwriters before a fentence of condemnation was pro¬ 
nounced, or known to have been pronounced, fo might the 
proofs of the neutrality of tlie fhip. Thefe httcr proofs mufl:, 
therefore, mean fuch evidence as the afTured Inul in their power 
to produce before a fentence of condemnation had been pro- 
•nounced, or was known to cxift; namely, all fuch American 
neutral {hips muft have on board according to the general law of 
nations, or fpecial treaties with France. The evidence, then, fpe- 
cifically agreed upon, as grounding a claim of indemnity with re- 
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fpeft to the goods, was folely that which would prove the fa^Eof 
their baylog been ihipped on account and at the rilk of neutral 
owners, and no future time was looked to by the parties, nor any 
future event whiclr might afford conftru£iive evidence, proving 
them not to be the goods of neutrals. The proofs, then, whicli 
were in contemplation of the parties to this explanatory paper, 
nuifl: have been fuch, with rcrpcQ to the fhip as well as the goods, 
as the affured could produce if they had claimed before a feutence 
condemning the fliip was known to exifti namely, thofe with 
which your Lordfiiips’ queftion dircfls us to affurne in argument, 
this fliip to have been furniflied to prove her neutrality in tlic 
fullcft extent independent of a fentence of condemnation. Parties 
who arc explaining their own meaning in a policy of affurance 
cannot be fuppofed to be ignorant of the courfc.cf proceeding in 
the event of capture; they muff know that the,cafe of,a captured 
fliip mufl; be fubmitted to a tribunal profelfing to adtninifter tl;c 
law of nations in the country of the capturing fliip, and thdt a fen- 
tcncc of condemnation might be [tronquriced. In the prefent cafe, 
it appears that they had this event dircdly.in their view; for the 
agreement flipulatcs that the underwriters will fettle, in full depen¬ 
dence th.at the infiired will ufe their heft endeavours to recover the 
property as for account of the Ihippers; arid the only rilks ftated in 
the agreement arc capture and feiiturc. This rauft mean after cap¬ 
ture and while the fuit was depending; for, after fentence pro¬ 
nounced and affirmed, that the fliip* and cargo were to be deemed 
the (hip and goods of enemies, every expeiSlation of fuccersful en¬ 
deavours to recover the goods muft have been in vain. This feeais 
to indicate that the true meaning of the parties was, to conflder the 
capture or feizure as a total lofs between th.cmfelves, for which the 
iiiiurcd fliould he indemnifled upon the underwriters’ being fur- 
p.ifncd with tliofe documents of neutrality, without wdiich fliips 
cannot profit by their neutrality,^ and bills of lading /hewing the 
property in the tobacco to be that of thc perfuns named ia the po¬ 
licy. Tliia further appears from the mode in which the fcrtli^ment 
or payment was to be made ; and it, fliould feem that it was to 
take place iminediatcly upon the requifne produ£tion being made. 
Payment was agreed to lie made l)y„ihc underwriters giving nego¬ 
tiable fccnriiics, to the amount of then: fnbrcripiiqns/to the affured, 
VoL. ill. ' hZ ' ■ . "at 
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iBoy at four ttioaths’ dife* fent^tice of coad«taQatlon ioight iaiot 
lwv,e titkeft place, till after tlie ek^iritipn of tlic four inbnrhs, dr 
4«<i Another tiaie the tUls tf underwriters bad 

fiaiifoEBsOK any.rcfcrved reliance ph the cflF^ of a future fentence of i5on3ein<» 
^#o4 Another, pjaking^ its appeaTatice, th«^ rbuft be iuppofedl tb have ia- 

tended Ip CKpofe theiufelves to all the diiSculties which would have 
arifen had thofc bills been a^uallf given aod- feat into circulation. 
The b^nA fidt holder, by mdorferpeot of the adhred when the bilk 
were due, would have had a right to recover iipoa them. The 
undemtiteiW mufl; then have had fecOurfe to the aMjfcd, to whom 
they gave thpfe bitl$' in theif oWti wrong, ofieriOg a return of jpro- 
inium. It is difficult to iroagiae ffie patties to this explanatory 
paper could intend to expofe ihenafeives to thoie difficulties into 
which th«r agreement might have brought, them. The under¬ 
taking to give negotiable feCurities feems inconfiftent with any 
other motive than the final adjufttnent of the claims of thefe parties, 
the one upon the other, except the pbftponed payment. The par¬ 
ties have made a law" for ifhcjnfelves, by which they muft abide; 
and that law has been etkifornted to on the pan of the aflured. 
With refpeflt to the effcfl: of thofe utijuft fentetices of the foreign 
tribunals, although I inight hare hefitated iii concurring with fome 
of the cafes, it is how too late to'eheourage any doubts, as they 
have been a£icd hptki td a vef^ great amount. 

After the learned Judges had thus delivered their opinions, the 
Lord Chanceilpr (Lord Etebw) fpbfce to the following effe£t; 

In the opinion which 1 fliaH now deliver to the Houfe upon this 
cafe, I am enabled to ftetc that’’l have the concurrence of Lord JE/- 
Unhormgh (e), who is prevented from pcrfonally expreffing the 
fame by the duties of hia office. When this cafe fiirft came before 
the Houfe, many doubts were fuggefted, not only from the peculiar 
circumftatices of the poHCy in <j<teftiot2, COttucaed as it is with the. 
writing annexed, and whether the decifion of the Houfe ought or 
ought not to be goverped by that declaratory agreement, Bat alfo 
as to the tnie conftitiflipd of the fentence of Condemnation, 

and how for in fuitt of t|»s kind fuph ail admiffible 

in evidence. Taking all thefe points into their confidenition,. the 

(4r) Hi» WnUhip IMS lining at 


Houfe 
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UmCe deemed it riglit tafummen the learned Judge? tp their afjft* 
ance. After the opiaipiw dehveicd hy the Idarncd Judges Ihtle 
need be kid on the admilGbility imd efted of foreign fentenqes 
condemning on the ground of the property belonging to an cao 
my. The pradice of receiving thofe ientencca m couclufive eVi-n 
dcnce for collateral purpofes, and npt merely in fuif!> between tbc 
identical panics in the foreign courts, may pcdTtbly have firft ob¬ 
tained in thofe cafes where the Plaintiff himfelf produced the fen- 
tcnce in order to prove the lofs 5 and I Have reafon to bcUevc that 
the pra^Iice of allowing the underwriters to mate ufe of them was 
founded on a notion, that every man might come into a Court of 
Admiralty pro inttrejft fuo^ and that all mankind^ theicfore, Were 
virmally parties to fuch proceedings. That notion, I apprehend 
and am informed, is a miUaken notion^ and that the affured in a 
policy of affurance, with a warranty of ueittral ebara^er, could not 
'he admitted parties to the proceedings in a Court of Admiralty for 
fuch collateral purpofes as thofe for which they muft of courfe 
claim to be admitted. It <doe 8 not becogjte me, however^ for that 
reafon, now to impugn a pra^lcc e^ted uppn for fo long a Series of 
years, and that by men whofe judicial changer muft ever be 
looked up to with reverence in tibia country. I #cU know alfo, 
bow much property has been affeded hy this principle, and how 
much more may now be afloat on the faith of that; long train of 
decifions ui Wrftminjier^pktit hy which the principle in queftioa 
has been fan^ioned. There is, indeed, another dafs of cafes 
arifing out of foreign fentences, in which the conduift of the Frencb 
Courts, regulated as it has been by Che ordinances of that country, 
has met with no fmali degree of reprobation, and where the Judges 
of our Courts have held, that unlefs the adjudication by which the 
property in queftion is condemned be eicptefsly declared to pro¬ 
ceed on the ground of the property belonging to enemies, they arc 
at liberty to examine the proptiet| of fuch fentence. Of that claR 
of cafes I will only fay, that they have not yet, from their antiquity, 
acquired that ftability which c®n operate to preclude us fiom fully 
examining the principles upon which they have proceeded. In 
the event of fuch examination taking place, the queftion would be, 
■Whether fuch ftnteaccs of condemnation muft wot be ptefumed to 
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iHo3' have fouo4e4 j<5ii-5l4w: 

LoTrtllw can bc |<)un4e«3, 

aa4* Wfeethcr .at^ ^tCT: aivi^ decifiofts of 

H^NOEftsoN thefe Courts are not coniaftent y4^ the law of nations ? I think I 

«n not er. jf called upoo, to idtoU 

the aUiljtarity of fOtd? of ^ decifions upon thefe fcntences. In the 

prefcDl cafe, giving effc^ to the explanatory^ agreenierit, ?nd ebn- 
fidering itaa part of thc.contrafl:, it feema to me impoffiblc to con* 
tend that the underwtiters undertook to receive proofs of the pro¬ 
perty being Arnhem only in cafe it was not condemned as hoftile : 
by a .Fre«f^ CopTt, or that the aflUred undertook that no fuch event - 
fhould, happen. The,intention of the parties iectns to have been 
to explain themfelves in this, way, tj/a- that if there was a warranty 
hi^Amerkm property in, the policy, yet ..tba| * it fhould not be fo 
conftrued as to preclude the affured, in .cafe of a lofs, from proving 


the (hip and property to be Amtrkan^ even though a French fentence 
ihould condemn them as not ..being AmeHcan. If this he not the 
legal ,eflea of the agreem#iiV 1 have not as yet been able to learn 
what effetJl the agreement is to have,. Conftdering that in cafe of 
capture, that captuiC might either be followed by condemnation or 
acquittal, the underwriters agree that, wrthput regard to the confe- 
queiices of that everit, they ^4^'P" th« ;prn«)fs nlluded to being 
pfocluccd* pay within a dehnitiB period. Thpfe proofs arc to fatisfy 
the underwriters of two points, vis. th^t the (hip watt zn American 
bottom, and that the cargp was ;(hippbd ion account; and, .r,i(k of , 
MeflVs. H^nJerfm^ Fergujm^^&^ijiintv) It is obfervable alfp*^ that 
on the latter point the otdy proof required W** the bills, of lading; 
whereas, if the allured arc^ vomw-tthhanding that agrcenti^ni, to re-: , 
main under all the lc^l di^^u|tie8{to w they^ would have been 

expofed If no fuch, agrecmjBntiiad. beep entered into* we mull re- ., 
collca that the biUs .of,i,^i^gi ,if=objeaed to,. WQuld.n^^^ , ; 

proof of the fail, whki, under this agreeh^t;^ .! 

forward to eftabUlh'.. . ,^be parties to h#ve,,heen, , 

aware that tijic mere a<il |;f capture might or might not entitle thuf , t * 
alTured. to, recov^r,^accot|3iog,'a#,tl)e,.|^-pp?rj '.(houli.„be treated.da 
'the French Court'pf,Adnfndty;U4de%’:.a,:;>>^ 
\vfiters agree to payj 

Couft'Upon' the' qucfiionl .'Whether :t|tfe,,^oper|;y‘','Was Aineirj^^F^y 

. ' ?7 ’■ ^ 
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not The explanatory agreement, thlfrefore, appears to me to con- 
trrnplate an adjufl;ment not fubjed to the fame conAxjuences to 
which every other adjuftment is fubje<ar j and, I will add, that if 
the news of the capture had been acfompanicd by the very feti* 
tcnce on which the underwriters now reft their defence, I diink 
they muft, nevertheltft, have paid the lofs. If the Houfe ihould 
adopt this courfe of reafoning, it will be uuneceftary to decide the 
other points agitated in this cafe. 

Lord Alvanley (Ch* J. of the Common Picas). After the 
long feries of cafes in WcJiminJler*HaU^ in which foreign fentenoes 
h.ive been received for the fame purpofes for which the French 
fcntence in this cafe is now fet u|>, and the long period of time 
during which thofe cafes have been a^ed on by the commercial 
part of this country, and aoquielbed «n fay the legsd part of the 
community, I cannot admit that it is fttll open to this Houfe to 
decide that foreign ftntemxss are not adipHEble evidence in futts 
between the aflured and the underwriters, in order to falftfy the 
warranty of neutrality. Nor do I feel that opinion lhafcen by the 
confideradon that the point has never yet received the exprefs dc- 
cihon of this Houfe. At this late period, fuch a decision upon that 
point as the Refpondents now contend for, might atmoft induce 
the merchants of London to ftiut the doors of GuUdball againft the 
Judges. It gives me, therefore, great ftitisfaflion to find, that on 
this point there is no difference of opinion entertained. Nor has 
any perfon a right to complain. It being once known that 
fuch is the law refpe^ing forrign * fmtenoes, thoie who do 
not choofc to ftil:^ed thcmfcives to the caprice of a French Court 
may llipulate iu the policy tliat the ienteoce of a French Court 
ihall not be adduced in evidence againft their claim. When this 
cafe was firft argued, 1 entertained confideraUe doubts refpeding 
the efiefft to be given to the explanatory agreement; and T could 
not at that time bring myfelf to think that the afTured were there¬ 
by relieved from the difficulty in which they would othe’rwife be 
placed by the French fentence of condemnation. 1 now concur 
4mtirely with my Lord Chancellor and thofe of the Judges who 
think that on that agteemettt alone the prefent cafe may be de- 
eidiad. The law is now perfe^y clear, that a warranty of Amen- 
jcm ihip Incliidea in it a warranty of the ihip having on board 
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every document with which an American fhip ought to be fur- 
nilhed. It feems ag if the parties to tlie policy cffc^Sed by the 
Refpoodents were not aware of this, circumftance when the policy 
was effe£lcd, and therefore they afterwards procured the expla- 
natoiy agreement from the Appellants. Such appears to me the 
true conftruQion of that agreement. On the conftruClion of fo¬ 
reign fentences much uncertainty has prevailed in our Courts; but 
the dodtrine laid down in the cafe of Kinderslty v. Cbffft appears 
to me befl: calculated to do away th tt uncertainty. 

The Houfc, on the motion of the Lord Chancellor, aIHrmed the 
interlocutors of the I.ord Ordinarv and the Court of Sefiion. 


END OF TltlNXTY TERM, 
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Taylor v. Harris. 


AW. 7ih 


I N this cafe notice of trial having been given for the firft Sittings 
at Wcjlminjier in laft Eajlef term, was afterv^ards countermanded 
to the fecond Sittings in the fame term, which was on the Gth of 
May. The Defendant died at eleven o’clock at night on the 5th 
of May. On the Gth the caufe was called on, and a verdict paffed 
'for the Plaintiff, upon which verdift judgment was afterwards 
figned; but before the ligning thereof notice of the Defendant’s 
death was given by the Defendant’s attorney. 

A rule nifi having been obtained on a former day for fetting 
afide this judgment, 

Befl Serjr. fhewed caufe. Ha 3 this been the cafe of a trial at 
nifi prius^ it could not have been difputcd that a verdid, taken after 
‘the death of the party, unlefs that death happened before the firll 
day of the Sittings, would be good. Indeed that prccife point was 
decided in Jacobs v. Minkovi^ 7 T. i?. 31. It remaiti.s then to be 
fconfidered how far Sittings in term differ from Sittings at nifiprUts. 
Now it may be obferved, that the day of thq Sittings in term is part 
<VoL. III. 7B of 
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afirie Or'on 
appliramm “ 
to the C'ouit. 






'I'ay :.^'R 


AaJ. 19th. 

A lunatic 
may be 
l>roui>lil up 
by i/aleat 
iff pus from 
Ss. Luki't 
HoCpital (O 
be lorren* 
dered in dif- 
charge of his 
bail; 


'■)th. 

in an alfidla- 
vit to hold to 
bail the addi¬ 
tion of “ nia- 
nofailurer’' 
to the Oe> 
ponent’s 
name is fuf- 
ficient. 


CASES IN MICHAELMAS TERM 

of the term, and as fuch is referable to th'e firfl; day of the term. 
'I'he Defendant therefore, in this cafe, not having died until after 
the firfl; day in term, the judgment is regular. 

Lord Alvanley Ch. J. With rcfpe<S: to the cafe of Jacobs v. 
Minico/ii^ it is to be remembered that the caufe there might have 
been tried at any period after it had once been entered in the 
Judge’s caufe paper; and nothing but the multiplicity of bufincls 
prevented it from being tried on the firfl day of the Sittings. . But 
the Sittings in term neither commence with the term, nor are any 
part of ilie terra; they are appointed at the diferetion of the Chief 
Juflicc; and if a caufe, from never having been entered in the caufe 
paper, could not poflibly have been tried until after the death of the 
Defendant, a verdict obtained after his death cannot Hand. Indeed 
the pojlea is made up as of the very day on which the caufe was 
tried, whereas in the cafe of trials after term the pujlea is made up 
as of the firfl day of the Sittings. 

Rooke and Ciiamure Js. concurring. 

Rule abfolute. 


PiLLOP Sexton. 

QLAvroN Serjt. having on a former day obtained an habeas corpus 
diredted to the keeper of Saint Lsuke^ Hofpital, ordering liim 
to bring up a lunatic for the purpofe of being rendered in difeharge 
of his bail, he on this day mentioned, that in obedience to the 
habeas corpus^ the keeper of the hofpital attended with the lunatic, 
and alfo the warden of the Fleets to take him into cuftody. 

Accordingly the lunatic was brought into court, and furrendered 
into the cuftody of the warden of the Fleet (<3). 

{a) Vide Suet v. Allan, ante, eol.*. p. 362. and p. 437. with tbeenfet tbere cited. 


Smith i*. Younger. 

I N an affidavit to hold to bail, the Deponent Hcfcribed himfelf 
as James Smith of Wapping in the county of Middlefex^ 
manufacturer. 

Lens Serjt. now moved for a rule to fliew caufe why a common 
appearance Ihould not be entered, on the ground of the infuffi- 

ciency 
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ciency of this defcription, contending that the addition of njanufac- i8o;5. 

turer was too vague, and would vitiate either an indiQment or an smith 

original writ. ^ ^ ^ yovZ... 

But T 6 e Court thought the addition fufficient in an afiidavit to 
hold to bail. 

Lens took nothing by his motion. 


Osborn d . Gough. 


AW. 36 th 


T his was an action brought againft the Defendant as a raagi- 
ftrate of the county of Stafford^ for inalicioufiy refufing to 
accept fureties for the Defendant’s appearance at the Quarter Sel- 
fions to anfwer to a charge of a mifdemcanor. At the trial before 
Lawrence J. at the laft Aflizes for the county oii^tafford^ a preli¬ 
minary objedion was taken to the notice of adion delivered to the 
Defendant under the 24 Geo. 2. c, 44. f. i. as not deferibing with 
fufficient particularity the refidcnce of the attorney, which by that 
ad is required to be indorfed on the notice. The defeription was 
“ William Spurrier of Birmingham in the county of JVarwick^ at¬ 
torney for the within-named William Gough^ The learned Judge 
refufed to nonfuit the PlaintiiF, and the caufe having proceeded, a 
verdid was found for the Plaintiff* with 500/. damages. 

A ’rule nift having been obtained upon a former day for fcttiiig 
afide this yerdid on the ground of the objedion taken at the trial. 
Shepherd and Onjlow Serjts. nqw fltewed caufe ; and in the fu ll 
place produced an affidavit, the objed of which was to fltew that 
the refidence of Spurrier was well known both to the Dcfcndai^t 
and his attorney before the commencement of the adion. They 
then contended, that the notice was fufficiently particular according 
both to the fpirit and letter of the ad, the words of which an, 
on the back of which notice flial! be indorfed the name of fuch 
« attorney or agenr, together with the place of his abode.” They 
admitted that Middlefex or London would be an infuffieient deferip¬ 
tion of the refidence of an attorney, becaufe under thole names arc 
comprifed many diftrids j whereas in Birmingham there was but 
one pariffi, although there were many ftrects j and they urged that 
a letter .addreffed to him by the defeription 'in the notice would 
undoubtedly have found him. They obferved, that a cafe of, 
Fergnffon v. .Addington y which had been mentioned to Mr. 

9 Juft ice 


A roticc of 
a^ion to a 
n>a,;iltratc 
un(it‘i'2 3. 

44 / 

jndorird with 
ibe name of 
the Plain 
attorne>, and 
the words 
“ of Birmiug- 
ham" as de- 
fcribinfr I he 
place of his 
ahode, held 
fufiicient. 
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1803. Juftlcc Lawrence at the trial in fupport of the objedion, had baen 
incorredly Rated; for the notice to the Defendant there, who was 
,, '*'■ fued as a magiftratc, was faid to have been indorfed with the names 

♦ •A'* 

of the Maintifis attormes, and EJex-^reetf as the place of their 
rcfidence, which Lord Kenyon held to be an infufficient notice; 
whereas in truth the notice was only indorfed with the names of 
the attornies, and no place of refidence whatfoever was added. 
They relied on the cafe of Wood and Others v. Folliott (/?),. T., 

26 Geo. 


(a) Weed and OtJ>trs v. FtJ/ioit, C. B. Tr. 
1786. —Motion ior a new uial in an adton 
Hpainft officer* of excife for feiztng: a veffel 
belonging to the Plaintiff. By 25 G. 3. 
c 70./. 30. r.o writ ih<tU be fued agunft, nor 
a copy of any proccHi ferved upon, any offi¬ 
cer -of excife or prrfM afling by bi« order, 
or hi* aid, for any thing done in cxecu* 
tioo of their office, until one calendar nonih 
next after notice in writing (hall have been 
delivered to him, or left at the ufual place 
of his abode, by the attorney or agent for the 
party who intend* to fee, in .which (hall 
be clearly and explicitly contained thecanfe 
of aaion, the name and place of abode of 
the perfou who i* to bring fuch aftion, and 
the name and place of abode of the faid at¬ 
torney or agent. 

The notice given in this cafe wai a* fol¬ 
lows : To Mr. Dam. commander 

of Hi* Majclly’s cutter.^ar«ra/a. You hav¬ 
ing lately feized and taken a certain (loop 
or vrffel called the Antigua 'Packet, the pro¬ 
perty of iPm, Weed of Retberbitbe, in the 
county of Surrj, merchant, Alucander B'oed, 
late of the lame place, maiincr, and OJbern 
Dewr/ea, late of the fame place, mariner, 
together with her cargo, tAe. 

‘‘ Donne and Cwr, Faraitfal’t Jan, attorney 
“ for the faid ff'. IF., A. fF., and O. /)." 

This caufe wa* tried at the lafi Spring 
Affizri at Launcejlun, before Mr- Baron Jit- 
tbam, who was of opinion that the notice 
was infafficient. 

Mr. Serjt. Xeoii, in fopport of the nonfnit, 
faid, that thi* wa* a joint afiion by feveral, 
and one only is deicribed at all. The ren- 
fon of requiring a notice is, that Defend¬ 
ant may have an opportontty of tendering 
amend*. If any one btd relcafed, it 
would have done. The notice here is in- 


fufficient as to any of the Plaintiffs. Though 
the Court ihoold hold the defeription of the 
Jirft to be fufficient, yet that of the others is 
. clearly bad. Tbe Jirft is of Rothcrbttbe in 
the county of Sarrj. 1 have an affidavit, 
ftatiflg that there are 16 ftreets in Rotbtr- 
bit be. It is no more than faying of Turk. 
Notice of bail fo deferibed would be bad. 
As to the others, late of Rotherhithe*’ i* 
no defeription at all of the party’s place of 
abode. This laft defeription is copied from 
the ffatuteof Additions, which rcquires.the 
addition to be '* of where they be, or were 
refident.” This cafe is not new. On 
34 C. a. r- 44. ■ notice to juftices is re¬ 
quired before any adion can be brought 
agstnft them. In Strickland v. Ward, at 
Winton, before Mr. J. Tatet, the atffion was 
affanlt and falfe iinprifonmenr, for commit- 
ing a man returning to the parifh from 
whence he bad removed. The notice was of 
an adion on tbe cafe, whereas the action 
brought wastrerpafs vietarmu. Mr. j.t'mta 
held the notice infufficient, and not conform' 
able to the words of tbe ftatnte. He would 
prefume the Jufttce a£ted well till the con¬ 
trary was proved ; and he could not blame a 
juflice who, knowing himfelf to be troubled 
with an unjuft aftinn, fhould lay hold of this 
or any other trilling advantage ro honfuit a 
Plaintiff. He alfo cited Tayler and Fenmaick, 
B. R. M. 1783. In the prefent cafe, the 
truth i*i that one of tbe Plaintiffs lived at 
Neoaingtpn, and the Defendant could not 
find tbe others. - 

Mr. Serjt. Grf/i, in fopport of the rule. 
He mentioned the csfe of StrieUand and 
WarJ, on vrhich Lord Ltmghberongb fqid, 
would it not have been enough to have faid 
an a&.ooj* and was not the reft furpinr. 
agel [Gaaldj. All that the ftatute fays ie—the 
caufe ofaAion.] Mr. Serjt- Groyi. They night 

as 



m THE FOKTY-FOURTH YEAR OF GEORGE Itl. 

a 6 Gf®. 3, in thb Cmfrt, ot)£erired that the ciiTe of, Tftyhry, 
Fenwick («), cited 7 d|5«, was perfedlly diHin^lfhable from, 

the prefent, the notice in that, cafe havii^ been figiied >7 the attbr- 
hey thus, ** Given under ihjr. hand at pttrbaim^ which conveyeci 
no intelligence of hb jdace of refidence. 

Witiiamc and Lens Serjts. in fupport of the rale obferved, that the 
ftat. 34 Oeo, 2 . f, 44. had been very rigidly conftrued by the courts, 
as appeared from the 4 ale*of Lo'Oelace -v^Cutry^ 7 Y. i2. Sjt. where 
it was determined that it was not fufficient to ftate the caufe of ac-* 
tion in the notice without fpecifying whar pmicular writ or procefs 
was intended to be fued but; thht if a p^africufar deferiptibn of the 
attorney’s refidence was required by the ad of palrHattient, it was 
no anfwer to the otjjjedioii to fay ihat his refidence was knovira; 
that the town of Bimifn^am was a plsta of great ihagnitude, con¬ 
taining a variety of directs, and 60,000 i^abitants; and that the 
objed of the ftatute was to enable the fM^ndanr, withcHit di^cultjr 
or lofs of time, to find out the attco-ney and tendor amasds, and 


as well liave obj«ned to ibe. aamhn of the 
ft^ir'Cafe in FumivaTt hm not tMtiitg taM* 
lioMd, where the aetornejr ISvst. 
LtOti:Lngbi»r»>^h C. J« 1 tbifUt tha notice' 

is Tufficient, and thetit noAifert ait,th*|»«ir<' 
pofes of the aA. ^^e intent of it wiM thet 
the party Humid have •n'OpperCnnity of tc»<r 
dering ameodr. TJtis ia eit e£Uoii. by. {tart" 
»er>. The drfeription cf tb« .Srft ia folly 
fofficlent. A letter" by the poft wooid lyiee 
found them ; fo wouM t porter. T^e cMe 
of belt ia d.Sereot, On ncctmot Of. the time 
the Plaintiff baa to inijoiie. I do not think 
that either of the cafes eiied apfdy. fttppoflng 
them to be w«M decided. Ae <o the feooKMi 
objeAioni if the notice ia not fufiewnt^ 
a honfe of trade with partoen abroad coatd 
bring no adtioo. 

Ctuld J. I a« of ibe faiDeopiaioR f it 
only rrtjuirea reaf^abte iaforibatibn. Tbe 
cafe of bail ia the efteWilhcd praAicoof the 
Obort. This aa,requi«a two differeiit modes 
ofi&formhtiont the cefideace of thosttor^ 
ney and the Platnuffa* 

Buth J. X think the ooti» is &fficiedtty 
clear and exfdicii within the »«aiin»itOf tho 

ilttlo nbfoloto. 

(n) *S 1 * FtmiicA, 

A J5. tried *1/lervjtew,. „ , - 

Thia ami on adUoa a|«wft • jo^ of 


the j^ce, fotindfed on a warrant giieted by 
the'frefehdaint cm » ctmriftion nudef the 
.milHlii hdh''' '1 ’ 

At Uitt it'waa otjefbsd iftat the nor 
tiee wee iafnffident, for ^at the ffatute of 
a^r?. ». e. 41.;/; ti fe«inire« <dhnt the nttor- 
ney.W egoot^ eaime laoft be lodiwfed on th* 
of it, together wbh the pflM» of hie 
abodei The notfee ih the prefetft bafe con. 

: eluded thafet *■'Owen odder my hand nc 
Omjwmt the * lih day of, £jfr. RklmrF 
FMjrJiffii atfeirney for,' 

Mr. SPrnUim feid, the reafitn of the nft 
tc^iriag. thiii w» that the petty might make" 
• teader aif mnehdsi The adt doca not tt* 
4;»ire itim he Hgned by the attorney. If he 
had indoried it ** RUbardJRmutiJ’i, attorney 
at Dwrkimi* it wonld haOn done. Thia wa» 
no mom i.ha«i|flhyiag he iigned It at Darham, 
aad arai.«o eommuBteatioo of Darhm beings 
hif place of abode. {The real fafl was tliat 
he whin'id^eir'Atfliir^mki.] ' ' 

. Lord The truth ofit lathii i in 

favour of jufticei of the pence the ]e;giiletere 
has thought kt pteferibe a precife form. 
Whetiterr^btcH’aot itdswsnotmntter. Thia 
notice does oot tclh you' the place of abode, 
la words be maS tell you hik ^aee cf abode. 

iFil^ Jfihtrfif and Bi^r, Jufticet, were 
of the iame h|niiion. Ntmftdt entered. 


Voi-IH. 7C 


that 
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* that it was therefore no .marker tq ,fay, that the refidence 

might he found a^cord^Qj^ to the def(?fipti<^ apd by a reference to 
the poft-office- They contended, that although Rotberbithe was. 
held to be a fufBcient defeription in'the cafe of Wood v. Folliott^ it 
by no means followed that Mrmitgkam^ which is a much larger and 
more populous place, is fuiiictent in the prefeut inftance ; beHdes 
which, feme ftrefa appeared to have been laid in that cafe on the 
circumftancc of the place deferibed bding the’fituadon of a houfe 
of trade, which is a matter of greater notoriety than the office of 
an attorney? and that the cafe of TVy/er v. Fenwick was not cited 
as in point, but merely to (hew how firi|£| a conUrudion bad been 
put by the Courts upon notices under the ^^Geo.> a. c. 44 . 

Lord AitVAjtLjLy Cii. J* The » 4 £?e«. a*, was framed for the 
protedlion of magiftrates agalnft whom aAions ffiould be brought 
for any thing done by them under colour of their offices? but I 
have no difficulty in faying? that the prefent Defendant has had 
the prdtedion which the Aatutc was intended to afford to perfons 
in his fituationi for the notice which has been given would cer¬ 
tainly have enabled him to avail himfelf of all the benefits conferred 
by the a^. The adl certainly requires not only that the name of 
the PlaiDtifT’s attorney, but the jplacc of his abode fliould be in- 
dorfed on the notice* Here it fs objeded that the words ** of 
JMrmingbam" are not a fuffictent defeription of the attorney’s place 
of abode, on account ^f the extent of the toinn of Birmingham. 
The interpretation which I put upon the ftaiute is this, that if the 
place indorfecl upon the notice be the true place of the attorney’s 
abode, it lie? on the defendant to ihew that fuch defeription has 
not afforded him the opportunity of taking advantage of the ad 
of parliament. In this cafe no evidence has been offered to fhew 
that Wm. Spurrier could hot have beCn found, if reafonable dili- 
gence had been ufed. It is admitted that the cafe of Taylor v, 
Fenmkh did not decide the |wint now in difpute'; for the objec¬ 
tion there'was not that the place of abode was infu^^cicntly de¬ 
feribed, but that nothi<^ was ftated but merely the place at which 
the notice was fign<^. The other two cafes appear to me to be 
in favour pf the riatntiff. That of Wood v. Folliotl is extremely 
ftfong. The excife laws require tjiat the place of abode both of 
the Plaintiff and' Ids attorney fhall be ftated in the notice j 
and the Plaintiffs in thaf cafe being three partheFS, one of them 
. , • 'was 
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^c/cri^p4 as bui4a$^ ^idWi iP^s, , iif<>3. 

and the others m “ frf* l|»e lamp jjel, lhp> Gof\>rt htfH 

the defcription fufficient. la that cafe the Cpujlff »iyet:e pi^wally 
cjalled upon to take notice that Rotb&rkftbe ^&i a large place, as we 
arc called upon to take notice that Birmn^bam is a large place. 

This notice has been compared to a notice of bail; but it differs in 
this, that a notice of bail is regulated , by the peculiar pra< 3 :icc of 
the Court} and being only a two days* notice, muff uecclTarily be 
very accurate, or the time of inquiry will be ifelapfed before the bail 
are found. As the Defendant in this cafe does not appear to have 
been put under any difficulty in confequence of the generaUty of 
the Jtotice, I think, we ought not to grant a new trial. 

Rooke J. I am of the fame opinion. Thcflatute only requires 
fucb information to be given as will enable a Defendant to tender 
amends; but it does not requirefuch information as precludes the 
neceffity of all inquiry. Suppofo the ftrect were Aated, but not the 
number of the houfe; in that cafe forae inquiry muff be made. 

Prima facie this notice appears to me to he fufficient; if the De* 
fendant had experienced any difficulty from the lize Of the town, 
or the number of perfons of the fame name li'idng in it, that fad 
might have been ihewn. I agree whh my Lord, that the notice 
required by the ftatute Is not like a notice of bail; for unlels the 
dcfcilption in the latter be extremely accurate^ the time for inquiry 
after the bail, which is very Ihort, maybe confumed before they 
are difeovered. But in this cafe a whole mOnth is given for ten¬ 
dering amends before the Plaintiff can commence Ms adion. 

Cii AMBRE J. I entirely agree with the reft of the Court, The 
cafe of bail does not appear to me to bear any analogy to the pre- 
fent. The perfons refpeding whom notices are to be given in 
cafes of bail, are often in ohfeure fituations, and the time allowed 
for finding them out, and inquiring into thetr chat^ifter and faffi- 
ciency, is no more than two days. But in the cafe of notices un¬ 
der the ftatute a month is allowed for finding out the attorney be¬ 
fore an adion can be brought, and the perfons to whom the notice 
relates are the officers of the public courts of juftice. I agree, 
indeed, that the defcription ought not fo l>e quite vSgue j perhaps 
fuch a pUcc ought to be ftated as may be fufficient fef a venue. 

But where fuch a defcription as the prefent is. givmi no .difficulty 
can arife. The attorney might cafily have been foiiqd by ap|)!ica- ♦, 

,9 , twn 
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18b3. tion to the poft-ofiScc. The tnjc wife Sterns lo me to be, thit IfiicE 
owourf rcafonable Aoticeooghl to be giireii as will eaabk the Defeodarit 
CmcI.. to nwfee » *eBd«. 

V Rule dlfcharged. 


AW. sBtli. 


MOLtEH t>. Hartshorj^e. 


If the De¬ 
fendant pay 
money inio 
court gene¬ 
rally, upon 
a declaration 
containing a 
count on a 
jn’licf of tn- 
turante, to¬ 
gether with 
the money 
counts and it 
appear!) that 
the Plaintiff 
by bis COD- 


^HIS was an adion an a policy of afluraoce on goods- Xh« 
declaration confided of three counts} the brft was on the po* 
Ucy, the fccond was on an adjuilment^ and the tliird for money 
had and received., The Pefendant pleaded the general iffiie, and 
the caufe coming <wi to he tried before Lord Ahuaniey Ch, J, at the 
Cuildhall Sittings after lad Michaelmas term, the defence relied 
upon and proved was frapji in effeding the policy, the PlaintifT, 
who refided at Hamburgh^ «iud fent from thence the letter ordering 
the infuranpe,.having; been aware at the time he fent that letter, 


du <5 previous 
lo ihe iri<il 
induced the 
Dnfvndant to 
believe that 
the only 
point to be 
tried was a 
qurAion of 
fraud, and 
fuffered him 
to prepare bis 
evidence ac¬ 
cordingly, 
the Court 
will not al¬ 
io* the 
Plairttiff to 
to the 
receipt of 
that evidence 
at the trial, 
on the ground 
of the con- 
triA having 
been ad¬ 
mitted by 
payment of 
money into 
court. 

luCA.if 
the Plaintiff 
proceed to 
trial after 


that the fhip on board which the cargo infured had failed, was loft; 
accordingly a verdiift was found for the Defendant. But before 
the Defendant went into bis cafe* the Plaintiff’s coiiofel Objedied 
to any evidence being received which tended to avoid the contradf, 
infifting that the Defendant who had paid the premium into court 
generally, without conftoing it to the money count, had theleby 
Emitted the validity of the contra£i, and the Plaintiff’s right to 
recover upon it, and had precluded himfelf from offering any evi« 
dence but fuch as went to reduce the value of the goods infured. 

Lordfhip, however, overruled the obje<£lion. 

A rule nifi having been obtained, calling on the Defendant to 
ftyew caufe why a new trial fhould not be had; the Defendant’s 
attorney in anfwcr to that application, made an affidavit dating the 
following circusaftances: that the caufe was tried on admiffions of 
all other material fafits except the queftion of fraud; that the Plain¬ 
tiff, in a bill filed in the Elixchequer agaiuft the underwriters, for a 
commiflion' to examine witnefies.at Hambu'gb, ftated the precife 
point in iffuc, viz* tbe fraud in antedating the letter of orders; that 
on the 7th of February 1803, the Defendant, under a rule for 


money paid withdrawing the pleapof the general iffue, pleading it de novo and 

intocoart.he . . ,7 . . ... 

is noiwithftnnding entitled to coft* Of to the time ®fthe «0n«jr Wiwt '»• 

If [he rule of court for tbe examination of witnefles by t^mmiffion exfsrefs that tbb dejiofitions of wit- 
reflfcs at Ilaniurgi Luhei are to be <*icea. the cdmisiScHi la cireaed to perfbns at 
the expences ot bringing witoeflin from Ltihttk to onght t9 hf. allowed np«o taxatioit. 


paying 
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paying money into coyrt^ fMid the premiums into court j the Dc- 
fendaiit at the fame time confenting to a commiflioa for the exa¬ 
mination of witncfles at Hamburgh; that after the money fo paid 
in, copies of the interrogatories and crofs-interrogatories On the part 
ef tl)e Defendant, diredled folely to the queftion of fraud, were 
communicated to the Plaintiff's attorney; that on the i8th of 
February 1803, the attoriiies on both fidcs drew up a written con- 
fent that the depofitions taken under the above interrogatories andi 
crofs*interrogatories fliould be read in evidence in this caufe which 
had been fet down for trial, inftead of one of the other caufea in 
which the confent for the commiffion had been obtained (all hav¬ 
ing been coniblidated, that is four upon the event of this caufe, and 
four upon the event of the caufe fet down) ; and that the Plaintiff’s 
attorney, in Head of eppriong the Defendant’s attorney of any ob- 
jcii^ion on the ground of the contrafk being admitted by the mode 
in which tlie money had been paid into court, had on the day 
before the trial of the caufe, applied tor and obtained an admi/Iion 
of the fubfeription to the policy. 

Bayley Serjt. (hewed caufe and argued, In the firft place, that the 
payment of the premium iruo court generally, was not fuch an 
admiffton of the contra^ as precluded the Defendant from (hewing 
that the policy was void as having been fraudulently effefled. 
But as the Court gave no opinion upon this point the argument 
is omitted ] idly^ He infifted that the Plaintiff had waved the right 
of making the objedion now urged, inafmuch as he had by his 
conduct put him to the expence and trouble of colleding that very 
evidence, the receipt of which he oppofed at the trial, and that the 
Court therefore would not allow him to be heard upon it. 

Shepherd Scrit, contra^ contended that nothing but a pofiiive 
agreement could preclude the Plaintiff from inlifting on a point of 
law; and that if the circumftance of his having prepared to fijp- 
port hts cafe upon other grounds were to be deemed a fufficiCnt 
reafon for preventing him from infifting on a legal advantage, the 
fame argument might be ufed in evtry cafe where a point of law is 
ftarted at the trial, even though it ihould happen to be fuggefted by 
theeounfel at the trial for the firft time. 

Cur. adv. vult. 

On this day the opinion of the Court was .delivered by 

Lord Alvanley Ch. J. We wiHh to be underftood to give no 
opinion upon the point whether the payment of money into court in 
VoL. III. 7 D this 
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this cafe did or did not admit the contRB< 9 :, ^od eftablifh the PUht- 
tiff’s fight of action ; bccaufe, under the circumftances of this cafe, 
we think the Plaintiff is not at liberty to avail himlclf of fuch an ob- 
jedion. The Defendant paid the premiums into court on the yih 
of February^ and after that ad done by him, the interrogatories 
and crofs interrogatories were communicated, all tending to efta« 
blilh that fraud which was the only point in difpure, and the exa¬ 
minations at Hamburgh were permitted to proceed. Indeed, up to 
the time of the trial, the fame condud was purfued by the Piain- 
tiff, and the queftion therefore is Whether we ought to liften to 
fuch an ohjedion as has been taken to the evidence offered on the 
part of the Defendant, when the Plaintiff hiinfelf induced him to 
procure that evidence ? As foon as the money was paid into court 
the ohjedion fhould have been communicated, and not having 
been communicated, we are all moft clearly of opinion, that the 
Plaintiff is not now at liberty to objed to the receipt of the evi¬ 
dence in queftion. 

Rule difeharged. 

Two other points afterwards arofe in this cafe. Eight adions 
had been commenced refpeding the fame rifk, four upon one po¬ 
licy, which were confolidated by one rule, and four upon another 
policy, which were confolidated by another rule j but both confo- 
Udation rules were entered into previous to the payment of money 
into court. One caufe under each rule was fet down for trial j 
and after the prefent caufe had been tried, the Plaintiff withdrew 
the record in the other. In taxing the cofts, the prothonotary 
allowed to the Plaintiff the c6fts of the three fhort caufes, which 
depended on the event of this caufe, up to the lime of paying the 
money into court, and in taxing the colts of the commilfion, which 
by the rule had been made to abide the event of the trial, reful'ed to 
allow the Defendant the cxpcnces of taking the examinations at 
Hamburgh^ or of biiugiog wittieffes from huheck to Hamburgh to 
be examined under the commilfiou, only allowing the co/ls of the 
cornmilfiion. In confequence of this, a rule Htji was obtained for the 
prothonotary to review his taxation, in fupport of which, as to the 
firll point, the cafe of Burjiall v. Horner^ 7 T, R. 372, was relied 
upon, where the, Court of King^s Btnch held, that by the fair con- 
ftrudion of the conlbUdation rule, the Plaintiff was bound as well 
as the Defendant, and that as a noufuit in one adion was conclufive 
in all the others, the Piiiidtiiff was not cntiilcd to cofts in any of them, 

® .even 
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tvtn up to the time of theiiaoney’ being paid into cpurt j and it was 
intimated that the cafe of Wilton r. Place, ante, vol. a, p. 56., where 
a contrary pradlice had been ftated by the prothonotary and adopted 
by the Court, was founded on a miilake. 

But on this point the Court were of opinion with the protho¬ 
notary, thinking the pradlice of this Court more reafonable than 
that of the King*s Bench, for that the Defendant, by paying money 
into court, admitted that the Plaintiff was right to that amount, 
and that the Plaintiff therefore ought not to be deprived of thofe 
colls which he had been led into by the I>efendant. 

In fupport of the fecond point, the particular words of the rule 
of this Court under which the commiffion was iffued were referred 
TO, namely, “ to examine witneffes at Hamburgh and Lubeckf* and 
confequendy, as the commilBon was dire^led to pecfonS refident at 
Hamburgh, the witneffes refident at JLubeck muft be brought to 
Hamburgh. 

And The Court aflcnting to this, directed the prothonotary to 
allow the expences of taking the examinations at Hamburgh, and 
of bringing the witneffes from Luhec to Hamburgh. 
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xusumpsit. The firft count of the declaration was on a bill of If* bill 

. dfAnvn by 

exchange for 30/. drawn by ou&yohn Crouch on*;the Defendant, j«bn C»»ch 
payable to the order of J. F., accepted by the Defendant, and in- 
dorfed to the Plaintiff. The fecond. count Hated that the De- . 

fendaut, according to the ufage and cuflom of merchants, made his the vkriance 
certain draft or order in writing, commonly called a banker’s Anonflemp- 
draft or check, upon Mcfirs. Preadai1^^^ Company for 30I., and de* chec*k pos! 
livcreil the fame to the Plaintiff, and averred a prefentment for pay- 

^ bill being 

nient and refufal. There werealfo counts for money paid, money by 

laid out and advanced, money had arjd received, and on an account toihedtawee 
Hated. At tile trial before Lord jilvahlcy Ch. at the Guildhall !ince,"thrut. 
Sittings after laft Tf'udly terw,\hc hill declared upon in the firft 
count, when produced, appeared to be drawn by one y^hn Couch, ‘h«beeA'- 
ioftead of yobn Crouch, as,alleged. It was proved that when the inittanc« 
bill was prefeated to the Defendant,,.he accepted it, faying, that draTcr^*il» 

' * «.■ fewdoj», 

»n4 that «i he had * biU of ahe dtatwerin handy which would he would uk<* all r fkt. Held 

ibai tbiBCoovetfaiiotJ, together with the bill accepted by the drawer, did «ot amount to fo|Jcitnt evidence 
to entitle the iitdorfce td recover againft the drawee the enoaot ehaheibiU setepted on a count for money 
had and received. 

‘' though 
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1 80 though Cmcb had not remitted to him,yet that he estpeiEled he woutd 

^—' ’ do ih in a few days, and that as'be had a biU<jf C&ueb in his hands 

'*'• for 8o4 which would be paid, he would take all rifles upon himfeif, 

tB*lWNNETT» * 

and accordingly gave the Plaintiff a check upon his bankers Meffrs. 
Praed arrd Co. for 30/. poft-dated, fo as not to be receivable at the 
bankers until after the time at which the Defendant ejtpeded a 
remittance from Couch, The Defendant afterwards hnding that 
Couch did not remit, flopped the payment of the draft. Upon this 
evidence it was objetled for the Defendant, that the variance be¬ 
tween the name of the drawer ftated in the firft count of the decla¬ 
ration, and that which appeared upon the bill was fatal with 
refpea to that count; and fecondly, that the draft being poft-dated 
was void, not being within the exemption of the 31 Geo. 3. c. 25. 
y.‘4. Lord Alvankyoi opinion that the firft objedion was 
fatal, but direded the jury to find a verdid for the Plaintiff on the 
other counts, referving liberty to the Defendant to move the Court 
to let that verdid afide. A rule nifi having accordingly been obtained 
on a former day. 

Shepherd Serjt. now Ihewed caufe. After the cafe of Allen 
V. Keeves^ I Eqfl, 4.35, it is impoliible to contend that the draft 
in this cafe is within the exception contained in the 4th fedion 
of 31 Geo. 3. f. 25. Confidering the draft however as out of the 
<jueftion, the verdid may be fupported upon the money counts. 
Although there was not originally that privity between thefe 
parties which exifts between the drawer and acceptor of a bill, yet 
the circumftancc of the Defendant promiling to pay the bill be- 
caufe he had another bill of the'drawer in his hands which would 
be paid, is foflicient primd facie evidence to entitle the jury to 
prefnme that he did receive the money upon that bill, until he 
Ihews the contrary. If this prefumption be allowed, the money, 
whioh the Defendant may be fuppofed to have received upon that 
bill, is money bad and received to the drawer’s ulc, which he has 
.promifed to pay over to the Plaintiff. In Tatlock v. Harris^ 3 T. R. 
174, a bill of exchange having'been drawn by the Defendant 
amongfl others upon hltnfelf, in favour of a fiditious perfon, and 
accepted by him, and the Defendant having received the value of 
it, a bond fide holder recovered agrinft the Defendant upon the 
money counts ; antlLord Keuyon faid, that it was an appropriation, 
by the Defendant of fo much money to be paid to the perfon 
who foould become the holder of the bill. In this cafe, therefore, 

7 the 



IN THE FORTY-^URTH Y]|AR OF QEQRGE lU. 


the Defeadant oot ^having (ke^n that the bill of the drawer whtcb 
he had in his hands, ami which he faid‘would be paid, was not paid, 
it inuft be prefumed that it was paid, if fo, the Defendant had fpe- 
cihcally appropriated a part of the amount to the . Plainiift'’s ufe. 
In Douglas^ l H, BL, 239, the Court of Common Pleas held 

that aaa^ion for nioney bad and received might be naaintained 
againft the Defendants, who being indebted to one Del Valle 
for brdlcerage, and Del Valle being indebted to the Plaintiff for 
money lent, Del gave an order to the Defendants to pay the 
Plaintiff the fum due from them to bimfelf, as a fecurity j which 
order was acpepted by the Plaintiff, and on which the Plaintiff lent 
Del Valle a further fum. In that cafe the Defendants had not 
aftually received money belonging to the Plaintiff any more than 
the Defendants in this Cafe, yet the Court held that the fair effed 
of the traivfadion was, that th« Defendant might be deemed to 
have received money to thb Plaintiff's ufe j Lord Lwgbborough ob- 
ferving, that they were eftopped by their own promise. So in JRew- 
ner v. Mnires^ 2 Bl. 1269., the a£tion for money had and received 
was held to be maintainable in favour of the aflignee oi^rej^ondeniia 
bond, where the obligor had engaged by an tndorfement to pay tl)e 
fame to any aflignee. The fame doftrine is fupported by the cafe 
o 1 Grant v. Vaughan^ 3 Burr, I5i6i where it was laid down that 
the holder of a note made'payahle'to bearer might maiatain an ac¬ 
tion for money had and received againft the drawer. It only remains 
then to be confidered, whether, as the Defendant acknowledged to 
the Plaintiff that he had a bill in his hands belonging to the drawer 
of the bill which would be paid, it mufltiotibc^prefumed that it. was 
paidj and that he received the. money, fince the contrary was not 
fhewn. To this point the cafe of Loagebatnp v, Kenny^ 137, 

may be cited. There the Defeadant haTiog got pofleflion of a 
malqucrade ticket given to the Plaintiff tb difi>ofe of, and which the 
latter was tO' Account for to the owner, upon being required by the 
owner to pay the produce of if, faid, Well, ifi had it, * wliat then ? 
Go to'the perfon who received it of*you, and let him pay if,” iipon 


which, ihe Plaintiff; to avoid arreft, paid the value of 4 he tidktft 
"to the 'ownerj and brotight an adion for money had and received 
againft flie Defendant, and was permitted to recover in that fordi 
of aftion. 'The Court in that cafe faiff, thirtdf the* Defbfidant had 


fold the ticket'and receiv^ed the Baltic 'trasfbt th'e'Plaintiff's 
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ufe, the ticket being his; and that as hg had hot produced the 
ticket, it was a fair prcfiioaption that he had fold it. 

Vaughan Serjt. in fupport of the tule. The verdid in this cafe 
cannot be fuftaincd upon the money counts, for it haviog^been ex- 
prefsly found that the Defendant at the time he accepted the bill 
drawn upon him by Coucb^ had no elFe^b in his hands, though he 
expeded a remittance from Conchy his acceptance can only be cop- 
fidered as an acceptance for the honour of the drawer. None of 
the cafes, therefore, in which an acceptance has been, held to be 
pr 'mh facia evidence of money in the hands of the acceptor, are ap¬ 
plicable to the prefent cafe '} for the circumRances of this cafe pre¬ 
clude the Piaintiff from faying that the Defendant had money 
belonging to the drawer in his hands at the time of the acceptance. 
Indeed, the argument infifted upon for the Plaintiff goes the length 
of thewing that in no cafe whatever is it neceflary to declare agaioil 
the acceptor upon a bill of exchange: for if the Plaintiff in this cafe 
ought to recover, refort may always be had to the money counts, 
and the bill merely be employed as evidence in fupport of thofe 
counts. The cafe of Tatlock v, Harris is perfeffly diftinguiChable 
from this; there all the parties were privy to the nature of the tranf- 
a£Hon, and the Defendant had allowed his name to be ufed upon the 
bill for the purpofe of railing money. With refpetft to the cafe of 
Longebamp v, Kenny^ it was there Ihewn that the value of the ticket 
which the Defendant had retained was five guineas, and the pre- 
fumptive evidence that he had a^flually received that fum was ex¬ 
tremely ftrong* for his exprelfion on being charged with having re¬ 
ceived the money amounts alnloft to a confellion that he had received 
it. In this cafe the only evidence to charge the Defendant, is his 
acknowledged expe^atton that a bill of the dra wer in his poSeiiion 
would be paid when due; but mn cunftat that he was not deceived 
ia bis expe^tion, and podfilsdy the bill ftill remains unpaid. 

Cur, adv, vult. 

On this day the opinion of the Court was delivered by 

Lord AItVANLEY Ch. J. This was an action on a bill of exchange 
with a count on a banJeer^s check, and alfo the common money counts. 
On the firft and fecond counts the Plaintiff is precluded from re- 
'Covering, by obje&ions iix law taken on the part of the Defendant, 
which are infuripottsitable. The Plaintiff however infifts that he 
as entitled to recover upon the connt for mouey had and received. 
Upon that point the queftioB for our confideration arifes on the 

1 converfation 
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converfation which palled between the parties at the time when 
the Defendant accepted the bill drawn upon him b)r Couch^ 
and of which the Plaintiff was indorlee. At that time the Defend¬ 
ant told the Plaintiff that he expelled remittances from Couch^ 
and that as be had a bill for 8o/. belonging to Couch in his hands, 
which would be paid, hd would rtin all riiks, and accordingly gave 
the Plaintiff a check upon his banker. The cjueftioh then is, 
whether this declaration of the Defendant’s be not primd facie evi- 
dehce that the 8o/. bill was paid P for if that bill was paid the 
adlion for money had and received would be maintainable on the 
ground of the Defendant’s fpecific appropriation of that money to 
the payment of the Plaintiff’s demand. It has been contended 
that the above declaration of the Defendam^s puts it upon him to 
fhew that the bill was not paid. In fupport of this prOpofiiion 
the cafe of Longebamp v. Kenny was relied upon, where Lord 
Mansfield held that the fale of a ticket and the receipt eff the price 
by the Defendant might be prefumed againll him unlefs he pro¬ 
duced the ticket. But in that cafe there was abundant evidence 
out of the Defendant’s own mouth that he had received the price 
of the ticket till he prove^d the contrary. Indeed there was 
another circumftance in that cafe which difftnguilhes k from the 
prefenr, o/jb. that the Defendant there had complete notice of the 
queBion which was to be tried between faimfelf and the Plaintiff, 
and could not be forpriled by the form of the count Under which 
the plaintiff recovered. In this cafe it was undoubtedly a furprife 
upon the Defendant, for he came to trial prepared to refift the 
counts upon the bill and Check, and4o fhew that he never ac¬ 
cepted the former. It would be going too far therefore to pre- 
fume that becaufe the Defendant did not produce the 8o/. biil 
(which was not in queftion) he muff have received the amount. 
The cafe of Longebamp v. Kenny therefore is diBinguilhable from 
the prefeot, and the Plaintiff, whatever be the merits of his cafe, 
muff be nonfuited* 
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jvw.a8. Wrioht V . Walker. 


If bail n- 
bsvf he put 
in and jufti* 
liri'i within 
four Dayi 
from the rul¬ 
ing the Sbe> 
Tiif to bring 
in the body, 
the Court will 
let afide all 
proceeding! 
upon the 
bail bund 
commenced 
previous to 
the time of 
juilification. 


'j'HE IherifF havlsg been ruled to bring in the body, on the 13d 
of Novemberi the Plaintiff immediately afterwards tool? an af« 
fignmcnt of the bail-bond, fued out writs againft the Defendant 
and the bail returnable on the 25th, and delivered declarations 
againft them. On the 25th bail above were put in; an^ notiee 
of juftification having been given, the bail were juftified within 
the four days from the ruling of the fheriff. A rule having been 
obtained to fhew caufe why the proceedings on the bail-bond 
fliould not be fet afide for irregularity, 

- Bayley Serjt., now {hewed caufe, and contended, that although 
the Plaintiff, after taking an affignmept of the bail-bond, is not at 
liberty to proceed againft the {heriff, yet that, according to tlie 
pradlice of the Court, he is at liberty, after ruling the flieriff, to 
take an affignmeni of the bail-bond ?ind proceed thcrcop. 

Selion Serjt. contra^ infifted that the Plaintiff, by ruling the flieriff 
to bring in the body, had given four days to put in bail, and as 
bail had b^en put in within that time the Plaintiff ought not to 
Iiave procjeeded on the bail-bond. 

The Court were of opinion, that as hail had been put in and 
juftified according to the rule, upon the fheriff, it was not com¬ 
petent to the Plaintiff, to proceed upon , the bail-bond } though, ,if 
the rule upon the Ihcriff had not been complied with the Plaintiff 
might have taken an affignment of the .bail-bond, and havepro- 
ceeded upon it. after haying ruled the fheriff. , , 

Rule abfolute. 
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the faid ten loooth parts or ihares of and ip the faid letters patent 
and concern for making paper from ftraw. and other bafe mate¬ 
rials, and then the Plaintiff aligned by way of breach that the faid 
James Steven/on had not good^ right, full power, or abfolutc or 
lawful authority to affign and convey the faid ten loooth parts or 
fhares of and in the faid letters patent and concern, according to 
the tenor and effe<ff, intent and meaning of the faid deed poll. 
The Defendant by his plea craved oyer of the deed, and the co¬ 
venant was Rated in thefe words, ** That I, the faid James'Ste- 
venfoTty have good right, full power, and abiblute and lawful au¬ 
thority to affign and convey the faid ten joooth parts or fhares of 
and in the faid letters patent and concern for making paper, 
and that I have not, by any means, diredly or indiredlly, forfeited 
any right or authority I ever had, or might have had, over the fame 
ten loooih parts or fliares/* And then the Defendant pleaded, 
that he had good right, full power, and abfolute, and lawful au¬ 
thority to affign and convey the faid ten loooth parts or fhares of 
and in the faid letters patent and concern, according to the tenor, 
effedl, intent and meaning of the faid deed poll, and of the cotx- 
nant of the faid James Stevenfon in that behalf made as aforefaid j 
upon which iffue was joined. The jury found a verdidl for the 
Plaintiff for 1800/., fubjciff to the opinion of the Court upon the 
following cafe; 

On the 30th Jtine^ in the year 1790, a commiffion of bank¬ 
rupt iffued againtl the faid M. KoopSy whereupon be was duly 
declared a bankrupt, and William Chapman and Thomas Hill were 
chofen affignccs under the. faihe j and from that time to this, the 
laid M, hxatips hath not obtained his certificate. On the 17th day 
of Tchruary the 18th day of May 1801, the faid M. Koops 
obtained his Majefty’s letters patent, as Rated in the declaf'ation. 
An ad of parliament, palled in the 41ft year of the reign of his pre- 
lent Majefty, recited in the deed and in the faid declaration, 
enabling the faid ii/. KoopSy his executors, adminillrators, and 
•dligns, to affign the benefit of*the faid invention to any nutn- 
ber of perfons not exceeding 60, which ad is declared to 
be a public ad. On the 9th day of September 1801, the creditors 
oi the 4 id M. Hoops executed a deed, which, after reciting the 
commiffion of banlyupr, and the fevcral proceedings had under the 
fame, and that the^ faW M, Koops had, by advertiferaent in the 
London Gazette^ called: a meeting of his creditors on the lath day 

• of 
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• of whicii he p/fopofed 19 pay all his c^cdicorsy who had *^03. 

'proved their debts «i«di^r the faid coidfiiiOioD, as much as then 
remained due to them, namely, five fKillmgs in the pound, 
within one month, and the remainder by three inftalments, to be 

I. * . ■ ' 

fecured by the faid M. Koaps in fudh manner as his faid afiigneea 
fhould think proper j hut that fiich inftalments of the foreign debts 
Ihould be depofited in the hands of bankers to be approved of by 
his faid affignees, or paid into the -Court of Chancery, to abide 
the event Of an application to that Court, to be made within twelve 
months; and that the faid M. Koops fhould indemnify the af¬ 
fignees agaiiift all the cofts of fuch application, and the carrying 
the agreement |&|r mentioned into effed ; and that thereupon, by 
a memorandunPHt writing, ligned by the creditors of the faid 
M, KoopSf parties thereto, dated the laid lath day of yuae 1801, 
after reciting the faid propofal, it was tmahimouOy agreed by the 
faid feveral creditors that the faid propofal fhould, be acceded to,, 
and that the afiignees fhould take fuch meafur<% as’might be necef- 
fary to carry thiS fame into effisd j and that, on receipt of the firft 
inftalment, and fuch fecurky being given for the payment of fuch 
refpedive debts, and dcpofiting the fiid dividends pn the foreign 
debts by the faid M, Koops^ the faid feveral creditors did thereby 
undertake, fo fiir as concerned themfelves, refpe^ively to execute 
good and fufticient releafes'in the law to the faid ilf. JToe/r, and to 
give him fuch afliftance in fuperfeding the commiifion of bank¬ 
rupt as the faid afiignees fhould think proper ^ and further re«« 
citing, that the faid M, Koops had, in purfuance of the aforeiaid 
agreement, paid to the aiFignees, and fneh other of the faid feveral 
creditors of the faid M, Koops^ parties thereto, as were refidcut in 
England^ five {hillings in the pound tipon the amount of their re- 
fpe^iive debts, proved j and that, on the day of the date of the laid 
deed, he paid into the banking-houfe of Baron Dimfdak and Co., 
to the account of the afiOigneeS,, five fhUUogsi in the pound on the 
foreign debts; and alfo, that in purfuance thereof the faid M. 

JCoops had given to the afitguees I wairant of attorney for ao,ooo/. 
to feoure the remaining, fifteen fhiiUngs in the pound. It was 
witnefiediitbat in confideration of the premifes, the faid ikf. Xo^s 
•jdiid'Undertake to pay the faid WMiam Chapman and ^kumas HiU, 

Itheir admtnifi;rator8, or affign^ the remairdog fifteen 

ihillipgs in the pound, in truft, to pay themfelves and ^th,e*reft pf „ 
creditors, parties thereto* iefidcn|: within this king;dom, the re- 
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maining fifteen fiiillings in the ppund on their<refpe£live debts, by 
three iuftalments j and alfoto pay into the faid banking-houfe, in the 
name of the afiignees, the remaining fifteen (hillings in the pound 
upon the foreign debts; and in cafe of any furplus after payment 6t 
fuch debts, and all cofts and expenccs, to pay the fame to the (aid 
M. KuopSy his executors or adminttlirators, or otherwife, as he or 
they ftiould diredf; and it was further witnefied, that in purfu- 
auce of the af<;refaid agreement, aud in confidcration of the pre- 
uiilca, they, the faid William Chapman and Thomas Hilly and tbe 
levcral other creditors of the faid Af. KaopSy parties thereto, did 
remife, relcafe, and quit claim unto the faid M. KoopSy his heirs, ex* 
ccutors, and admitdfirators, all actions, Aiits, cl ayfts , and demands 
whatfoever, which they or any or cither of then had or 
hath, or thereafter (hould or might have, challenge, claim, or de* 
mand, againft the faid M. Koopsy his heirs, executors, adminiftra- 
tdrs, or his or jcheir eftate or effedls, on account of the debts to 
them or any or either of them then due and owing from the faid 
M. Koops, or of any other caufe, matter, or thing*whatfoever, fave 
and except fuch adlions, fuits, claims, or demands as might arife 
under or hy virtue of the faid deed, or of the faid bond or judg*- 
inent thcrein-beforc recited j and further, that until default in 
payment of the infialments, the faid William Chapman and Thomas 
mu Ihould not take out execution on the faid judgment, or^ pro¬ 
ceed on the laid bond, or otherwife molefi the faid AT. Koopsi and 
that upon payment of the faid infialments fatisfa^ion (hould be 
adknowkdged on the roll. Three of the creditors of the faid M, 
KoopSy who had proved debts under his commiffion to the amount 
of about Coo/., never executed fuch deed. The faid M, Koops 
paid the firft inftalmcnt, but failing to pay the fubfequent inftal« 
mentfi, he lodged certain fecurities in the hands of the folidlor to 
the affignees, amounting to 1690/. 1 u. 6ti.y the produce of whkh 
has fince been received: by the alfignces for the benefit of the 
creditors. He alfo lodged certain fecurities from a Mr. Richard 
Ttvifs in the f^me hands, to tfie amount of 3500/. which has 
fince been proved by |he faid William Chapman and Thomas Billy 
under a commiffion of bankrupt againft the Richard Twifsy and 
the remainder of the laid fifteen (hillings in the pound not havinjg 
been faiisfied by the faid M. KaopSy the faid William Chapman 
and Thomas Bill entered up judgoSent agaiaft the ^ faid Af. Kaojps 
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*on tbe warrant of attorney given by the faitl M. Kmps on the 31ft *^03. 
tlay oi March iRo;, and on the I4fh day of Ociaber 1802, ilTued nXil 
a fi. fa. thereon, againfl the faid c 0 e£ts of the faid M. Koops. and „ ■*’ 

entered the d welling-boirfc of the faid M. Koops ^ fold his furniture 
and other efieds therein, amounting 10 a confidcrable fum of 
inoney, and alfo entered upon the pretnifes where the manufadory 
under the faid letters patent and ad of parliament were carried on, 
and took poffcflion of the fame and the effeds therein, under the 
faid Execution, and ftill continue to keep pofleffion thereof. 

Thetiueflion was, Whcdxerthe Plaintiff was intitled to recover? 
if fb, the verdid to fland, if not, to be entered for the Defendant. 

Onflow Seijt. for the Defendant, was called upon hy the Court 
to begin. Firft, Upon the fair conftrudlon of the covenant upon 
which the Plaintiff has declared he cannot recover, unlefe he (hew 
by way of breach, that the Defendant has by feme ad of his owm 
impeached that title which he conveyed to the Plaintiff Secondly, 

Suppofing the conveyance from the Defendant to have been imper- 
fed, "ftill the aflignees, hy their condud, have prcc'ludcd themfelves 
from dilputing the title which the Defendant conveyed to the 
Plaintiff. Thirdly, The intereft of M. Koops in the patent did 
not pal's under the affignment of the Cothmililoners of Bankrupt. 

Laftly, The ad of parliament dated in the cafe, enabled the Plain¬ 
tiff to convey a good title. Firft, the words of the covenant are, 
that the Defemlant has good right, full power, and abfolute and 
lawful authority to affign and convey, but they arc followed by the 
qualification, that he has not done any thing to forfeit his right. 

This qualification mud be conftrued to control the whole covenant j 
nor will the arrangement of the wordfs vary that conftrudion. 

The dodrine laid down in Browning Wright, ante, vol. 2. p. 13., 
is peculiarly applicable to the prefent cafe. In that cafe, Lord 
Zldon, after Rating that covenants againft the ads of aU mankind, 
are in general only required in conveyance* of leafehoW property, 
obferves, “ What would be the ufe of any of the other covenarrts 
if the covenant relied on were general ? It would be dF little fer- 
vke to the grantor to infift tiiat the warranty and the covenants 
for quiet enjoyment and further affurance were fpecklly confined 
to himfelf and his heirs, if the grantee were at liberty to fay, I 
cannot fue you on thofc covenants, but I have a caufe of adion 
jirifing on a general covenant that fuperfedes tttem all,” la iiipporc 
VOL. HI. 7 G of 
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of Ills reafoning upon tins poinr, his Lordlhip refers to the calc oi 
T'icloW V. Studley^ Finch (jo. Mr. J. Ihdk.r Tays : “ The Dcfcndan'. 
has cxprefsly told ns in one part t>f tlie deed, that liC means to 
covenant againft his own acls, and arc wc to fay that i._ li ss in tlve 
fame breath covenanted againfl the aits t)f all fhc world Arul 
Mr. J. Heath obferves tliat, “ When .any rcntcncc conraiiis diilnni-t 
covenants, and there arc wordHtd' rt flrii!.ioii cither in liic 'prefatory 
or concluding part, thofe words mtjll be ex'ended to every part of 
the feutence, iinicfs the iatention of the parties a}>pear lo ictjuiic 
a contrary confrrin^htorj,” On the authoiny if thi.s cate, I Cvyiitcnd 
that ilic Defendant’s covenant ia ct>urincd to tlic iiypcaebiricnt of 
hisjitle by fomc act of his own. Both in deeds and wills t)ic 
fionrt is to look to the real intent of the parties, 'i'iie principle, 
ar>ove laid down by Mr. Jiillicc Heath is very old, and was adopted 
hy Lord Mansjicid \u tlie caf. of Kiaystoa v. rrr.,d-n^cit. Dcug. Oho. 

2. The cafe of AVr-i'/« v, Alunus, 3 l.srj, 46. is, a very lironp, 

. .mj; ht iiry in favour of the DefeiuJanr. In that cafe there were 
It'ur covenants, tire fird, third and fourth were reiiralued to the 
a£ls of tilt? grantor and his ancellcrs, the fecoud wavS artlimitcd ; 
and three Judges againfl Gh. J. held, tha^ avS the grantor had 

lirll covenanted againft his own atis, it could not be intended ili.it 
he had iimnediatcly aficn^ards, in a covenant to the fame eficeft, 
covenanted againft the adls of all the w'orlU. If the cafe of Gainf- 
forlb V. Griffith, i Saund. 60. be relied upon by the other fuie, the 
fame anfwer which was.given to it in Jirou'iiing v. IVtight may he 
given here^ namely, That the covenants there rcipeCled Icaleiiold 
property. 6ccoudl}% The Cafgs of Evans v. Mann, Cowp. 5^9. ; 
i'.hipptndaU V, 'Iviidiufan, XToohes Batih, E. 465, ed. l. and l.a liochc 
V. Wak-eman, Peake's N. P. 14Q., fliew that unlcfs the anignee.s dift 
.sfirm the title of an nncirtificatcd liankrnpt, he may ilifpofe of the 
property acquired by hin\ fubfequent to the bankruptev. Bcfide.?, 
r'nc affiguct’S have by their owm rxprefs ads precindetl tliemfelve.s 
from difputing the title of the bankrupt; fur at a public meeting of 
the creditors futnmoned by adverjtifcment in the Gazette, tlicy ern. 
tcred into a compofuion with M. Koops, the terms of which have 
licen complied wdth by him, and in confideration of which, the aflig- 
nces, together with the credirors prefent at that meeting, remifed and* 
releafed to A/. Koops all a£ttons, fiiit.s, claims and demands what¬ 
ever. Shall the aftlgnces after reaping the benefit of the compo- 
.fition entered into with M, Koops^ now or at any future time, be 
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af liberty to difafErgi his title to |hat property which he conveyed 1803. 
to the Defendant, and the Defendant to the Plaintiff ? The aflig- i-ij,.,,;, 
necs liave the powder of compounding a debt if they think proper, 

.'inti fuch con^pjfition will be good agaiuff the cicditorii, iliough 
the conduct of the afflgnces maybe impeached bcl ore the Lord 
Chancellor. Suppofing the deed of conipofiuon not to be legally 
binding upon the allignecs becaufe fonic of the creditors did not 
alfent, yet inaftnucH as k has been carried into it may 

operate.in a court of equity, and may induce fuch court to cojoin 
the afiigriees from doing any a£t by which tne title of the bank¬ 
rupt may be difaffirmed. If fo, tbc Defendant’s title is not radi¬ 
cally bad ; for the Defendant can never be evicted, and confe- 
quently can have no right to complain of a breach of coyctiant. 

Thirdly, The right to the invention being a mere rnetaphylical 
right, did not pafs to the aflignecs under the comraiflion. It wa:’ 
nothing but a right to exercife a particular invention. Now the cafe 
of Chippendale v. Tomlitipm clearly flrews, that the aflignees have 
no power to let out either the perfon or the talents of the bank¬ 
rupt. Could not M. Koops have applied to monied men, and 
offered to cxcrcife this invention as their fervant ? and could the 
aflignees hi fuch cafe have claimed the fruits of his ingenuity ? 

{Chambre J. The right to the patent is made aflignable : why 
then may it not be affigned under a commiflion of bankrupt ?J 
Tiie right of affignment contemplated in the grant was a volun¬ 
tary aflignraent, whereas the affignment under a commiflion is 
coinpuUbry. Laflly, The affignment of M. Koops to the De¬ 
fendant, and confcquently that of the Defendant to the Plaintiff, 
is- authorifed by the a<ff of parliament ffated in the cafe- The 
objeft of that a£l was to enable M. Koops to convey, and therefore 
neceffarily cffabliflies all conveyances made by him. In the deed 
by which M. Koops^ previous to the pafTaig of the ail of parlia¬ 
ment affigned to the Defendant, it is true that no mention was 
made of the bankruptcy of Koops \ but the ad of parliament fub- 
fequent to that deed, having enabled the ajftgns of Koops to affign, 
over to others, is a Icgifladve acknowledgment of the Defendant’s 
right to execute a good conveyance to fuch perfons as he fliould 
think lit. 

Bayky Serjt. for the Plaintiff. The cafes cited refpediug cove¬ 
nants do not apply to this cafe, in which the general covenant * 
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relied upon is of a different nature from the particular covenants 
in ihe fame deed, and is independent of them. In the cafe of 
Browning v. Wright tbe covenants were preceded bjf thefe intro- 
dudlory words, “ for and notwithftanding any thi^ by him done 
to the contrary,” which words were applicable as to the cove¬ 
nant in difpute as to that which preceded it. The cafe of Fielder 
V. Studky^ was an application to a court of equity by bill for le- 
lief againft an adion of covenant at law on the ground of a 
miffake; it appearing by the deed that all the covenants were 
made with the fame view, and yet that one of them was general 

and all the reft limited; the foundation of the decree therefore 
* 

was, that the parties had made a miftake, fmee the covenant fued 
upon was contradided by the reft. It may alfo be obferved of 
the cafe of Nervin v. Mutu^ that both covenants were inadc with 
the /ame intent, and therefore to have given effed to one as 
general, and to the other as limited, would have been a grofs coa- 
tradidion. In order therefore to bring this cafe within the authority 
of the above deciftons, it muft be made out that the covenant 
now fued upon is inconfiftent with tbe other covenants in the fame 
deed. If In, fad, that deed had contained any other covenants 
inconfsftent with the general covenant for title, the Defendant 
would have fet them out upon oyer, and have thus brought them 
before the court. The latter part of the covenant fet out, by which 
the Defendant declares that he has not forfeited his right, may 
perhaps have been unneceflary, after the former general ftipulation, 
that he had good right to convey; but though unneceflary, it is 
not conrradldory to the former part. It has alfo been urged upon 
the authority of La Roche v. Wakeman^ that Koops had good title 
to convey, notwithftanding his bankruptcy; but that cafe only 
proves that an uncertificated bankrupt has a good title againft a 
wrong-doer. Lord Kenyon there fays, ** If the aflignees of Smith 
(the bankrupt) take any fteps to difaffirm his title they may do fo j 
but if they do not, be being the oftenfible owner, may convey a 
title to the Plaintiffs, fubjed to Ije difaffirmed by them.” ' The af- 
fignees therefore have a better title than the bankrupt, and may 
interfere to defeat his conveyance. In the cafe of Evans v. Mann^ 
it was determined, that the aflignees of a bankrupt may maintain 
an adion for the value of goods acquired by an uncertificated 
bankrupt fubfequent to his bankruptcy, and fold by him, without 
naming themfelves aflignees} Lord Mansjkld obferving, that the 

\ property 
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property of the goods was ia the aEigtiees;afid that tfat (ale by the 
bankrupt was a contraQ; by Mot as their agent, and on their ac¬ 
count. So in thla^afe, thonj^h the a#gh^ fuffered to carty 
on the patent^ they might have i^keii it to themfelves.» The cafes 
of Webb V. Fpic, yT.R. 391,’ and Fo-eekr v. Dow#, vol: i. 
p. 44. proceeded upon the , tame principle as that of La 
Roche V. Wakeman^ adi^ltting thd right of the allignees to in¬ 
terfere, hut allowing the bankrupt himleif to maintain an adtion 
until fuch interference fliould. take place. If the inftfument ex¬ 
ecuted in this cafe by the ailign^es, i$ to bd coniidered as an 
ailigntnent to Koopsi it was an aflignment Upon termii which have 
not been complied with} for he contracted to pay the remainder 
of the debts, which he 'had not dOne. With rcfpeCl to the ob- 
jeClton that the patent did not pafs under the allignment, it is fuf- 
heient to obienre, that all propOTty, both real and perfonal,* and 
chafes in. oBion belonging to a bankrupt, pals to his allignees. 
If the patent in quehion be devtfable and sii^ghable by the bank¬ 
rupt, as it undoubtedly is, why may it hot paft under the af- 
fignmcnt executed by the commtfiidhmii to the affignees ? Lallly, 
The adof parliament Rated in the cafe gave no authority to the 
Defendant to alfign which he had not before the paOing of that 
adt, except as to the number of perfons to whom he Was permitted 
to afiign. That adi was paded diverfb intmtu ; the Legiflature not 
having in contemplation the queftion, whether the property be¬ 
longed to the afiignees or not, but only regarding the expediency 
of allowing the patent-right to be ditridey^ into a greater number 
of (hares. This appears from the preamble, which recites the very 
difficulty which the L^iflatUre intended to oibriate* 

Cur. adv, vult. 

On this day the opinion of the Court was delivered by 

Lord AtvANtEY Ch. J. The quefUon in this cafe arifes upon a 
deed poll, besarlhg date the jrth Of 1802, by which the 

Defendant gives and granto to the PiaintiiF a (hare in his patent- 
right. The deed is ‘ not Rated at length upon the record, but we 
confider the cam Os if the whole deed were now before us^ becaule 
the eOvenants contiuned in th^ deed which are not iet forth, are 
not at variance with the (mvenant upon wMch the breach is af- 
fjgned. The upon wiwch the queftioh immediately 

arifes, is, thm fheDefendant had right, full power, and abfo- 
lute and lawful. authority to convey j andf that he had not by any 
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means, dircflly or Ibrfdted any rigjht or airtfeority he 

ever bad, or might BatVc bad o^cr the property in qnefHon* This 
adion aiifes upon the Arft pak C 3 f Ihe cweiiwftt, and the breach 
adligned is, that the 0efendatit %aid not good right, full power, and 
abfolute and lawful authority to Oon^^y. We are calfed- upon to 
decide upon the true coixfiirQ^On oTthis covenant. It has been 
contended, upon the authority chli^y of Browning v. Wright^ that 
this doesoot amount to an abfolUtc covenant &r good title, but 
muft be conhned to the a^s ofthe party hlmfelf. We have looked 
with great attention intb that cafe 4 and aiftet the very able manner 
In which the prihciples Which govern die conftrti^lioh of cove¬ 
nants, were tberi laid ddwn by Lord Bldon and the other 
Judges, it is unneceflary for me to -enter at any length into the 
fuhjedl. Almoft every cafe which bears upon the‘poini is there 
cited j and indeed I find more of them there fiated than I eapeded^ 
for 1 did not think that the Courts had formerly been fo liberal in 
the conftruifltion ofeewenants as it appears that they have been. 
I have examined all thefe cafes, but 1 ' dp not think it necelTary to 
ftate them, for we not only agree With the principles laid down in 
Browning V. j but, we think that the cafe might have been 

decided as it . was Upon the very words of the covenant, which 
was reftrained to the a^s of the party Mmfelf by the introdu< 9 :ory 
words, “ notwithftandirig any thing by him done to the con¬ 
trary i’' «nd fp Lord Eldon thought, though he adds, that if fuch 
were not the conftiudripn of the Covenant itfelf, yet being 
coupled with the btheif Povenant which was fo retrained, it 
muft be conftrued in the fame manner. The Defendant having 
4:ovenanted that, ** for and notwithftandtng any thing by him 
•done to the contrary,*’ he was feized in fee, and that he had 
good right to convey } the latter patt pf the covenant, coupled as 
it was with the former part, by the words ^ and that,’* muft ne- 
ceflkrily be overriden the introdu^oty words “ for and not- 
withftandiog any tling by hfm -done -tP the contrary^** aojd this 
appears to have beeii die o|anion df the Whole Court;: but taking 
the latter covenant 4 aot 40 be reftfarasd in terms, dhey .proceeded 
to confider the rule| by which covenants of this deferijptlon ate to 
4 (> conftrued. Ttoli all the cafes upon this fubji^ It appears to 
;bp determined, that however ^.geoerid'the avprds of a covenant may 
be if ftanding alonij^ yet if feom other covenant Id the fame deed 
it is j>14nly ano irrefiftildy to-be iofertedihat 4 he not 

■’hsive 
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hive i^it^fnded iB;'lfcc. jgcd^iil yj^icl^ they 

import, th® |3ottrt witt; rtmili'tfett dpe^atjon of the gllo*r»l word®. ^e*sa 
The qoeftion al#ay|i hjffl ,whether iuch an irrtf* ST»»*if»oii, 

liftible inference docs , for,, 4 ! feferen^ does arife 

from eoneomitant covenaiife they ,’y^l eo^rol the general words 
of aa indcpen(leiit,co3rc®aftt in, the ftm® dee la tord .E&fo« s 
judgment one cafe ie m^tfeac^ ^?hfe!» 1 thfefc deferyca fome .no- 
iice, bccanfe his Lordfljip fe^ined td fej^fe’tbat^ of 

the Goto proceeded tipoa the oa^ the deed, 

<withoal regard to iii!^ circumfe^oe^^ the deed. The cafe 
to whkh I alliide fe JttepiT. yj which a^ fee to 

be an extremely ftroag cafe fe feycmr .cf iW prefect plaiatiff, if 
the general coreneot which wa$,ieftfeih^ by the other fpedal 
-covenantf bc».co«federed;fe afp mdefjmpfet^ 'p&v^'nxp^' Lord-^ox 
obferres, thm theOfer* fe«ft , proceeded “ on the ground of 
the intent of the -parties -Appemf*iH|::-ptt-;the^;fe% that 

intern end die confequeni fe|il 

he cotk^ed trom tb® *hd fmt from de^ 

iwrs** It maft beTcmwmhm^-thfewpfetl^'She'epphcj|d^^ 
was made to the (3ourt,of< €^tmery^^^i^^ eqnitafelc as Well at 
legal grouada j for, oa Wkfeg the,De¬ 

fendant's father., In ;465'7i W lartdaf»elba^ng to the iScan 
and Chapter of wl^h hfd htma Waived during the eOra- 

inonwealth. It was oOt ^refy &4y4Weffee party felling 

under thefe circumftanceS would efergOefe^ !eoy ^hing more feaa 
his own a<ft8. It appearing that the general covenant was feani- 
Pcftly contrary to the true intent feP! the pasftiea; applicatifet was 
made to the Court of Chafftocry to dorre<£ll the mHlafce, in the fame 


manner as appKcanons are made to feat Couit to*correct feifedees 
ih'inarrtage articles whme cliufes ate ihferte4‘contrary to the latent 
of the parties. The decififer therefore did not merely proceed 
upon the conftroCltoo' Of a fe^l iibftifefeefe, but the ekcufei^afices 
Entitled the party to hitiie the eSicnanc rectified as havti^ 
•heyond the mfeMion Of fee parties. But' fuppofiug feat cafe’fe 
have Iken decided'asfe fefefefe at law, the qu^bp here Wlie- 
foer the pftociplfe 1 have Here 'ftstfed, applied to fels fetfl, jfequirfe 
fee Couft to reiirarakife :^Beral words of thCeovenafe fuqidf upon ? 


If the inference he Srrefi^hle that the ptrd# cfeild not iatchd to 
^maks I gnuenil xoveaiuxi we'nre tKe D^fendwt the 
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1803. benefit oi£ t|iat inference, TbjS jwoperty is 

"ifTsiT^ patent-right f "and it ^ould npt be; tiolcnown to the Defendant that 
RtivTnsok the original pi^nprietort bad been a bankrupt, though pof- 

fibly the PfeintifT tnight be ignorant of that dfouipftant!®* I baVd 
looked anxioully through all the concomitant covenants, in order to 
afeertain whether they Any infciWMre Of an intemion to 

reftrain the covfuant in queilibn, but I 6tid none,' Ti»e d^cd, 
after reciting the manner in ufliitb; the property cantie io Kol^i' 
ten years beforrf,.and the A^gnoMsut to 5/ev<fWi^»v coatiitis i. tort- 
veyance of his intereft to the plaintitf j and then fcSlows.the war¬ 
ranty in qaeftion, whkh, inEcad^ of being 

ahnoH; daily words, where pakW inttmd to be bbuttd by their owii 
ads only, o«s.. ” for and hotwithftanding anjr ad by him done to 
the contrary/rpmits them altogether ; beiidea whlcb, the Defendant 
covenants, that the aflfignee fhalf enjoy the projicrty affighed in a$ 
ample a manner as (he afitgqor. The omidioh Of thcfe words 
is almoft of itfelf decifivc. The attention of thepurchafer is not 
called by any wqrds to the of the vendor to confine his co¬ 
venant to bis own ads* ibc covenant that the Defendant has 
paid all the calls is certaiuiy fM^rrOnaij but tbO covenant for 
title is general: and tbO Coujft; ought not to ih^ parties in 
leaving out Words which arC Ordinarilyifitlbduced, arid by which 
the real meaning of the'jpiritici ^ighi be plainly underftood^ The 
argument Oil the part of the Defendant irifes from the latter part 
of the covenant ra queftSipn* , If the paity meant ttreovenant for 
an abfolute right tb ebrivey, vHly, ir aiked, does he covenant 
that he has not forfeited fucb right ? To this k may be anfwcrcd, 
that the iattet ftipulattcb; th6%h UnheC^aty, is-not iuconlHIent 
with the former. Tbd rule'of conftrudion adopted in Browning 
V. Wright has never bdsn carried fo fuch a length as to deride, 
that becahfe feme claui^ are introduced into a deed which do not 
add to the iecurity prqyided by the other claufes, the fecurity fo 
provided is to be refirlined. We are therefore of opinion, that 
the covenant for abfolute right to convey is not reibained by tbn 
other parts of the deed. It is contended, however, that the De^ 
fendant has cohvcyed iji^ood title to the Plaintififi And firfit, it is 
Dud, that admitting.the incereil in, the patent-right to have pafied 
under the afiignment 4f the commifison^s, yet the aifignees have 
rrironveyed to.the.ba||crupt the whole of their intereft therein hy 
the deed of the 9th m Scomber xftnt* It muft be remembered, 

I hnweveri 
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Jboweyer,, 4 iat Nothing R^cat..pf an a<aui%l; tjiip af- 1803. 

iigneespan fuftain that an4 t^at a mere rd^afc will not hksjb 

be and it was tMcfofe inliiled t^t tKl d^iftd^mpuUted 

<0 a eonveyatice* Butjt, h4ye no hielrtsiti^^lja iaym^ , 

aUudicd to was nel^r. inti^dci^ to convey^; dor did itidjperate id 
law as a codveyanoc. By tb^d^aJ.didtwb pttfons wW ^erc thd 
afligiioes ol" togctbet >it!j His fev^al prfwi* creditaW, parties 
tbereto» id eonfideratioQ of Ws hav|tog 'agri^^ to pay them, Itfte^n 
fhilUogs m ibo pound, and to %ufc the of tde foreign cre¬ 
ditors after fame rate,did remi:&, rdeafe, and qttit-dtaina to Mm, 

all aaioos, fuits, «la|f)(isi apd dem^a wbat^vlen But k Is to Be 
obferved that the perfpns ^ho weihs' adfigott® did not convey as 
fuck Indeed, if tjbfey aifted as affixes, why vi^s it acceflary 
that the other creditors ^onkS Join ? and do dot pretend to ‘ 
bind the other creditors, who yrCre riot |)fl^ to the deed. This • 
is the deed which is faid .to convey to pulchaier all'the 

intcreft of the affignees, and to aiahe him a new man. But the 
words are not fuMcient for k e<kdd »ot h^ 

.iheintendoaof the.parties, TT^'a'fQg.^eilsjdo not;ai^^ con*.;'’ ^ 
vey for any perions not *panies to^^c,dekd« And the inlitalftienits 
have not been paid accorj^ng to th« a^griritapcdt, We are there¬ 
fore clearly of opinion, Ibat it U impojRde td fPnkrne tM 
to be fuch a conveyance as has becri contfaEid*^ part of 

the Defendant. With relpe^ to the af- 

fignees to mahe fach a c^pi^ife as that 

ftated in the cafe,' and the ainempt to^^w tl^.i^ th a fa|e 

of the property to bim} it wns not cdmp|^enf to ajSgnees m make 
fuch compromife. nnltrfs the mMnr 

could the tranfefiion be deemed a ifdo: Ofidnr the nfilal powers. 

Ne&t it M contended, that the nawke eCthe property |o this patent 
wa;S fetch that it did nm pafe tmder the-afBgnment; and feveral 
■cafes were cited in fnpfitxrt of this i»'opofit^^ ft is fetd, that 
■ ahhoogh hy:the affignmcnt every right, ami ibtereft, and every 
right of a^ion; as weRns,right of pnflfeflionijsad pc^^ity of iiVf 
teedt, ia tsken out of the hanin^pt in ^e aSignecs, 

yet that the fruits of a man’s own invemiori, do hot pafik,' It la 
true, that the feberifes rwMch a man may haye' in his hwn head 
before he obtains His certificate, or: the fruits wpiOh he may, make 
pf fuch fdicihcs do- nofc^pafe, nor coiild the aiTignees te^mre him 
■yok’iih' •■'- '■ yT- to- '* 
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to aflign them over, provided he does not 6Mrry hU fehemes into 
effect until after he has obtained bis ^ certificate. Bnt if he avail 
himfelf of his knoWiedg<£ and (kill, and thereby acquire a bene¬ 
ficial iiitcreft, which may be the fiibje£t of afiignracnt, I cannot 
frame to myfelf an argument why, that intereH (honld^bt'pafs iu 
the fame manner as any other property acquired by his per- 
fonal induftry. Can there be any doubtf that,, if a bankrupt 
acquire a large fum of. money, and lajr it out ih land,* that 
the afiignees riiay claim it ? They cannot indeed taltc the'*profits 
of his daily labour. He muft five. But if .he acciitnulate any 
large fum* it cannot be denied that the afligneps .art at liberty 
to demand it. j though, timU th^y . dq fo^,. it does. not lie ih the 
mouth of ftrangers to‘ defeat an action at hii Aiit in refpedl of 
fuch property by felting up his bankruptcy,! We are therefore 
clearly of opinion, that the intereff in the letters patbnt was an in- 
tereft of fuch a nature as to be the fiibjedl of alignment by the 
commiffioncrs. Lafily, it is contended, that the aA of parliament 
ftated in the cafe, vefted a legal interdfi: |h for that he muft 

•be taken ag^inft all the world to have that iritereft whi^ the a(Sk. 
of parliament recites to be vefted in hint, that s 6 t being a public 
a» 9 t. But though the aft be public it is of a piiiVate nature; the 
only objefl: of the provifo for making it a public aft is, that it may 
be judieij^y takeulhQtice. of inftead of b^g fpeciaiiy pleaded, ami to 
favethe expence of pril|hiig aniattefted cdpy. But it>never has been 
held, that ansifl. of a private: nsfture derives any additional weight 
or authority fi^qm fui;h a prbyifo ; it only : and thofe 

claiming r.uodey biqit 'and^authprifes him to do certain a£ts,. which 
by liters patent: he cctuld not have dunes It recites the letters 

patent containing a elaofe-^hicH-prevents him from iiBgning to 
more than Eve perfoas,. and then enables him to a^gn to ari^ 
number of perfons not exceeding fixty. , It is nor po#ble then to 
confider this aft as giving ?iny title to which he had not at 

the time when it pa^^. has been the conftruaioh which* 

has always l^p aftpi.pf parliament of this nature. Wc 

are therefore of ©piston* ibat no aid is to be derived to .the Be- 
fendant from that a<l^ of jp^rUatneub > > 

PerCMriam. f ; . jNgmcm for the Plrnmlffi 
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' Coitiws JMjobs. 

• Defendant obtalued 'jd rule Kj/f for ehau^lng the 

venue frbth Likdon iti Kedt, in ah aiiion for goods fold and 
delivered,' o|K>n the lifuail aj^davit^ that the caufe of a^ton arofe 
in the latter chunty, aiid not clfewhere} Lsns Scrjt, on the jpart 
4>f fhe Plairitiff, produced an affidavit^ listing, that the goods were 
fold and delivered at Rotbirbitbe^^ in the cbtinty <d Surry % and this 
he contended being ah ithTWef to the oh vrhich tlie ychue 

had been changed,instfthhch a« R^ialflficd the'material alfcgadoh 
of the cau^ of a6;ion havirig irileti in the county of Kent apd not 
elfewhere, foperfeded ^hi! hehdBty hf kii hndcitakihg t^^ ma¬ 
terial evidence \tt LonSh* He cited thi hift of CaUiand y. CBam~ 
pim^ jT* K 2 t> 5 ., where the Defendant,:ih ah a^ion: upon a life 
infurancfeVhkVing changed the vktidt itHi^MidM^ex io l^ the 
PJaintitf was allowed th’ hrlhg' it 'o^'^|hq4hdng an affidavit 

thit the perfbn whofe Itie Was iiyur^ di^, iti Scotland* He ob- 
fervedjthat the practice of ithii Cfeurt^s^^l^ linderdopd to differ 
from the cafe of ^ Plain¬ 

tiff in a frahfitory adtioh^h^s a ri^ht to ’try, his caufe in any county 
in which 
venue 

plaintiff Ought hot td' he deprived pr ^^at hene% by 'au^ 

^<^hich appeiii-8 to^'he falfe„j 'and Iw ^d^|^__yhat -jyt.vwaa^ impaffible 
for the Plathriffj'in this cale, to retaih4|ie^^w^ un¬ 

dertaking, becanfe he admitted thaf iSijtri^ was the county/fPlwce the 
material evidence was to be fouridj^he gp'uds fpW and 

delivered'th'erc.' 

Baydey Se^t. infiffed, thAt by' Ae pradice of tht!^ Court,an 
uudertakihg was heAEffaiy, add ifebed ch the cafe pf ^reueb v. Cop- 
piitger^ t Bf.^ai6V; wher« the Efefehdint having obtained a'rule 
for chaiiging the yehtic fxotn %G^don, tQ hfual 

yhe'Plaintiff iftew^d cauie, 'ahd product an affiderbU^ 
Hating that the a^idh. was for mdney lent in Idndon^ hui the 
Court refufed to bring back the ventie, without an uhdeJtaking to 
give mareria! evidenfce ih London. * ' 

Onflow Scrjt. amkus ctirtat mentioned the cafe of Roland 
V. Knapp i J£il. 41 Geo. 3. in this Court, where the Defendant, in 

an 
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an action for words, having obtained a rule for changing the 
venue from London to Berhjhite on the lifual affida’Oit^ the PlUinti^T 
produced an affidavit^ ftating that the a&ion .was commenced fot 
words rpokeh in Oxfordjhire as well as 'BjtrkJbire^ and the Court, 
after fome confidcration, held, that tiptwithflaDdinig the practice of 
the King’s Bench, the pradice of this Court. required that the 
Plaintiff fliould undertake to give materia! evidence in the county 
where he had laid the venue. / 

Cur, adv, vnlt. 

Lord Alvanley Ch. J. now faid. The Defendant iri this 
cafe having moved to change the venues, on the ufuai! 
the whole caufe of a^ioh acofe in iten#, and not elfewhere, the 
Plaintiff docs not oppole this application in the ufuai way, by un» 
dertaking to give material evidence in the county where the adion 
was brought, but meets the aJddavU of the Defendant by "an 
davd that the whole caufe of adion^ fo far from artfing in 
arofe for goods fold and delivered in Suryj^. The queftion is whe> 
ther this be a Sufficient anfwer to the Defendant's applies* 

tion ? It has been decided by the Court of King’s Bench, that if a 
Defendant apply to change the venue on the xidizi(^davitt it is a 
fufficient anfwer to fuch application,, for the Plaintiff to fliew that 
the caufe of adion arofe in more counties than one,' though he 
will not undertake to give* materia! evidence In the county where 
the adion is laid. The 'cafe of CaUi^nd Champion is diredly 
to this effed.' It was faid, however, that whatever the pradice 
of the King’s Bench might, be, yet |hat tbe pradice of thl^ 
Court is bthta’wife: and t^o cafes have been mentioned, namely* 
Fttma/m and Kolmd r. Knapp, The former of thefc 

cafes^ fflircVer, proves nothing nibre than this;, t^t wheq the 
Plaintiff refiAs the DefendantV application to change ihc venue, 
by infiiling that theeaufe of adion arofe in the county where he 
has laid if', the Court will hot permit httn to do fo merely jby 
davit will require from him an undertaking to give materia) 
evidence in that couotir. ' The other cale, though it certainly Ibas 
more application to thit pbiht in dtfpute, onTy eftablifhejrthat ap* 
plications to change th® venue ar6 entirely fubjed to the difcreiion 
of the Court, who will make fuch rules as may be found beft 
adapted to the attaimhent of juftice. On looking into the pipers 
in that cafe, I perceive that the application was made in an iffuablc 

, I . ■ ; . term. 
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term* and. that althot]^ the 'Court did not allow the venue to re¬ 
main where it was originally laid, yet that they did* net permit the 
Defendant to carry k into ^erkjbire according to the terms of his 
application j but by a fort of compromlfe, direded that it ihould be 
carried into 0:^ordJhirey it appearing that the words were 'fpoken at 
two places very near to each other, vra. Abingdon and Oxford, 
In that cafe, therefore, the Plaintiff was enabled to obtaAn his judg¬ 
ment as Toon as if the cau'fe had been tried in London. If any incon¬ 
venience would be occafioned in rhis cafe 'b^ the trial ofthecaufe 
in London, might perhaps be induced to purfue the fame oourfe 
which was adopted ki Ralond v. Knapp; tnii here the whole caufe 
•Of adion having arifen at Rotberbiihe, the coavehwice of both 
parties requires that the oaufe fbould be tried in London. Let m 
confider the ground of thefe afppHcations to the Coun. The ftatute 
tjf the 4 L. 3^ c. 18. direds, that all attcurnies ffiall fwear to malce 
no fait in a foreign county; and great jealoufy prevailed at 
common law refpeding the trial of -caufes except by a jury do vici^ 
neto. But all that is now at an end with- refped to tranfitory 
adions, and the Courts hold themfelves at Rberty to permit a 
plaintiff to bring his adion wherever he thinks proper, under cer¬ 
tain reftraints. If it appear that the whole caufe of adion arofc 
in one county, the Defendant is allowed of conrfe to remove the 
venue into that county ; and if the caufe of adion arofe in more 
counties than one, though the Defendant has no ri^t to remove 
the venue of -courfe into either of thofe counties, yet if juffice can 
be better obtained by a trial in one qf thofe counties than in the 
county where the Plaintiff has brought Iiis adion, the Clout|.inay 
permit the venue to be removed into either of thofe coonrie^ ff 
the pradice of this Court had been otherwife, I thould certainly 
have followed it in the decifion of this cafe, but I ihould 
have iiicHned for the future, to render the pradice of both the 
courts uniform. Atprefetit, however, no difcordancy appear?-: 
and as it has been fworn that the yhole oaufc of adion did not 
arHe in the county of Kartf we think that lufficienit caufe has 
been Ihewn why the vtsBue ihould wmak where it has been 
laid. 

Per Curiam^ .Rule difeharged. 
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AW. XStilt 


Dutton v , Solomonson. 


Delivery of 
good» by the 
vunoar on 
behalf of the 
vendee to a 
carrier not 
named by the 
tender, is a 
delivery to 
the vendee, 
if goods be 
bought to be 
paid for by s. 
bill at two 
months, and 
the vendor 
accordingly 
draw upon 
the vendee 
tor the value, 
who refoles 
to accept, 
that 

the vendee 
cannot be 
furd in an 
adlion for 
gouds lold 
and deli¬ 
vered, but 
upon the 
fpecial con- 
irafl only. 
But certainly 
he cannot be 
fued in that 
/orm ol ac¬ 
tion till after 
the expira¬ 
tion of the 
two months- 


^His was an a^ion for goods fold and delivered. At the trial 
before Lord AlvanUy Ch. J. at the Guildhall Sittings after lad 
Trinity term, it appeared that on the loth oi Auguji 1802, the 
goods in queftion were purchafed by the Defendant of the Plainiiff 
at Mancb^er^ to be paid for by a bill at two months; that a bill 
w'as accordingly drawn upon the Defendant for the amount of the 
goods, and tendered for acceptance on the 27th of Augujl^ which 
was refufed, the Defendant declining to accept ?my bill except a bill 
at three months, and that not until after the goods fhould have 
arrived. The goods were delivered by the Plaintiff at the common 
waggon office a few days after the receipt of the order, but did not 
arrive in London until the gth of OBober. The writ was fued out 
on the 6th of September. The jury found a verdidl for the PlainiilT, 
but liberty was relejved to the Defendant to move that this verdidl 
might be fet afide, and a nonfuit entered. 

Accorttingly a rule n^i for that purpofe having been obtained on 
a former day, 

Serjt. now (hewed caufe. Two objections are made 
to the Plaintiff’s recovery j firft, that the Defendant never received 
the goods;.and, fecondly, that under the.fpccial agreement en¬ 
tered into between the parties, the Defendant was not liable to be 
fued as for goods fold and delivered, at leaft until after the expira¬ 
tion. of the two months^ With refpeifi to the firft objeiftion, a 
delivery to a carrier is in law a delivery to the vendee, and after 
fuch delivery the goods remain at the rifk of the latter, the carrier 
Wng confidered as his fervant; though an exception to this gene¬ 
ral rule arifes when by fpecial coutra<a the vendor is to pay for the 
carriage of the goods. [Here tlte Court intimated an opinion that 
a delivery ;to the eerier was a delivery to the Defendant, and that 
if it were not for the fpecial agreement, the Plaintiff would b^ entir 
tied to recover.] 3 econdly, the agreement between the PlamtiflT 
and the Defendant was, that the latter (hould accept a bill at two 
months in payment of the goods: it was therefore a fale of the 
goods, with a cdnditioii annexed that a bill (hould be accepted. 
If a man receive a bill at two months from a vendee in payment of 
goods fold, aud the dra\V€r refufe to accept it, the vendor may im¬ 
mediately 
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mediutely bnn^ ati a£l«on againfl the drawer upon^the bill. This 
wap determined in Milford v. Mayor^ Doug. 55,; and the fame point 
had been before ruled in Bright v. Furrier^ Bull. N P. 269. Ed. 2. 
The principle upon which thofc cafes proceeded was, that there 
was a condition annexed to the bill that it Ihould be accepted, on 
the failure of which condition tlie holder was entitled to fue the 
drawer upon the bill. So in this cal^ the Delehdaht not having 
performed the condition annexed to the contraifl of fale, the Plain¬ 
tiff is en'tiiled to fue him for goods fold and delivered. In Stedman 
V. Goacif^ Efp. N. P. Caf. vol. i. p. Lord Kenyon ruled, that 
though a creditor who takes a bill payable at a future day cannot 
commence an adljon for the original debt until that period has ex¬ 
pired, yet that if the bill be of no value, as if it be drawn on aper- 
fon who has no effedls of the drawer, the creditor may treat it as 
w'afte paper, and refort to his original demand. If then a creditor 
may under fuch circumftances confider a note as wafte paper, and 
relbrt to his original demand, why may not a vendor who has 
agreed to take in payment an acceptance at two months, and who 
is rel'ufed fuch acceptance, refort to his demand for the price of the 
goods Ibid and delivered ^ 

Bjyiey arid Lem Serjts. in fupport of the rule. Although the 
Plaintiff in this cale might have maintained an a<fiion on the fpe- 
cial contraft before the expiration of the two months, he was not 
entitled to fue as for goods fold and delivered. The contrail: entered 
into by the Defendant was to purchafe goods of the Defendant, to 
be paid for by a bill at two months. There was no contra< 3 ; to 
pay for the goods in any other way. • It was not a ready-money 
contraid, with time given for the payment, but a contraA for a 
fpecial payment; and there was no other ground of action than 
the Defendant’s refufal to accept the bill. It is true, that the 
holder of a bill may maintain an aiffion againft the draw'er, if 
acceptance be refufed before the expiration of the time mentioned 
in the bill j but in fuch cafe the action is a fpecial a€lion, for the 
bill itfelf h a fpecial contrata,* whereby the drawer undertakes 
that the bill ihall be accepted and paid when due. On refufal of 
the drawer fo accept there is a breach of the contract, and con- 
fequently an immediate right of a^ion accrues. The caie of Sted^ 
9 ikm V, GowJb is perfe^ly diffinguiffiable ftonj the prefenf. If was 
no part of the original contra^ between the parties in that cafe that 
the debt fliould be paid by the bills of exchange' In queffion, 
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1803. 1)Ut they were given in ^ifchai^e of aprc-ejtifting debt; and when 
.P>^oved to be of no value. Lord Xen^on thought that the 
SoLOMoir original debt revived. It haa been clearly decided by the -cai^ of 
soK. We/lonx, Downes^ pou^.z^, Pttwer v. WW/r, 818, and 

JDr. Cromptons cafe, eked iT»R,%2,(^ that, fo long as a fpecial 
contrail remains open, a party cannot refort to bis remedy upon 
.the general counts. In the cafe of BuUex,Heightman^ 2 Eqfi^ 14 
where a feaman had contra^ed for wages, with a (lipulation that 
he Ihould not be paid till the end ofthe^voyage, and before the end of 
the voyage was wrongfully dtfcbarged by the captain, the Court held, 
that he could not maintain a gerjeral indebitaiui affumpfit for wages 
pro raid. The late cafe of Mujcny* Prict^ is pre- 

cilely in point. With refpeft to the delivery, it may be obferved, 
that in the cafe o^Vayk v. BajU^ Ctiitp. 294, it feems to have been 
taken for granted, that if the vendee had not pointed out the par> 
ticular mode of conveyance be would not have been liable to the 
rilk while the goods were in the hands of the carrier, and that in 
JDaw^s v. Fecit 8 T. R, 330, where it was determined that the 
aftion againft the carrier muft be brought in the name of the con- 
fignee, the circumkance of the consignee having appointed the 
carrier was mainly relied on. 

Cur. adv.. \tu7t. 

On this day the opinion of the Court was delivered by 
Lord Alvanley Ch. J, who (after -ftating the cafe) procccfdcd 
thus : The firft obje^Iion in this cafe is, that the delivery of the 
goods to the . carrier was no delivery to the perfon who ordered 
them, and therefore in that point of view this adion was com¬ 
menced too foon, the writ having been fued out before the arrival 
of the goods in London. W^n this point was 6rft mentioned I 
was furprifed, for it appeared to me to be a propofition as well 
fettled as any in the law, that if a traddfman order goodsCo be feat 
by a carrier, though he does not name any particular carrier, the 
moment the goods are delivered to the carrier it ofi^rates as a deli¬ 
very to the purchafer; the whole property immediately veft8.m 
him; he alone can bring an adioa for any injury done to the 
goods .; and if any accident happen to the goods it k at his riikt 
The only exceptibn to iJbe purchaferis right over the goods is, that 
the vendor, in .cafe of Ihe former becoming infolvent, may -“ftop 
them in tranjitu. On riiis part of the cafe, therefore, the Court 
pever has entertained any doubt. The principal difficulty arifei 

* from 
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from the fpccial afBgnment ctiwrtd im6 by the parties, and from 
the argument, that the Plaintifi' is premature in his adion ft>r goods 
fold and delivered before the exjuratien of the two months. I 
was inclined ar firft to hope that we might hold the Plaintift’ at 
liberty to recover on this count, as if there had been no fpecial 
agreement. If' goods be Ibid and delivered without any fpecial 
agreement, the law implies k genertil undertaking to pay for the 
goods, on which an ikdeUtatus qffhmpjit will lie. It appeared to 
me, that if the fpecial agreement in this cafe could be confidered 
as a collateral agreement, the Plaintiff might ftill be entitled to re¬ 
cover on the general counts ; for, if the tranfadion between the 
parties could be .confidered as a contrad for the fale of goods, 
with this condition, that if the purchafer would give a bill at two 
months he fhould have two months’ credit: then, as the condition 
had not been complied with, the Plaintiff might be remitted to his 
original right of adion for goods fold and delivered. All the 
cafes cited are of this Ibrt. In Stedvian v. Govch there was an an¬ 
tecedent debt due from the Defendant to the Plaintiff before the 
latter received the promiffory notes, which proved of ho value. 
Before the tranfadion refpeding the notes took place there was a 
complete fubfifting contrad, under which the Defendant w^as 
bound to pay immediately; after this he obtained further time on 
giving the promiffory notes, and as the condition on which the 
time was g^ven was not performed, in confequence of the notes 
turning out to be of ho value. Lord Kenyon thought that the 
Plaintiff was entitled to maintain his adion for goods fold and 
delivered. The cafes of Fuchford^, Maxwell^ hY./d.52, and 
Owenfon v. Morfe^ 7 Y. R. 64, are of the fame fpecies, , It appeared 
to me that the condud of the Defetidant might perhaps be confidered 
in the nature of a fraud. If a man prevail upon another to deliver 
goods to him upon an undertaking to do fomething elfc as a fatis- 
fadion for the price of the goods, and afterwards refufe to perform 
his part of the agreement, there feems to be no injuftice in holding, 
that he has repudiated the contrad by refufing to comply with its 
conditions, and that the law may infer an undertaking to pay for 
the goods which he has received ; and certainly cohftderable incon¬ 
venience may arife from the contrary dodrinej for, if a vendor 
be bound to bring an adion on the fpecial* undertaking, his re¬ 
medy will not be fo effedual as if he bring his adion for goods 
fold and delivered, bccaufe in fuch c^ife the Uefeudant cannot be 
VoL. in. 7 L holdeu 
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holden to l»ll without a Jttdig6*a order. Thefc were th^tnprei^ 
fioas on my miad wivea the point was fitft ftarted, aod I ihouid 
have been glad if the law would have warranted me in giving them 
effeik. Indeed, the fame arguments feem to have weighed with 
Lord EUcnborougby in the cajfe of Mvjpm v, j^ice^ who accord¬ 
ingly there delivered hla opinion in favour of the PlaindlT. But 
the decifion in that cafe governs the prclent, the majority of the 
J udges having there determined, that the .adlloa could not be com¬ 
menced before the expiration of the period which the bills* bad to 
run. 'Whatever doubts therefore I may have entertained refpeifk- 
ing the rule which ought to be adopted, 1 cannot fet up my judg¬ 
ment againfl a decifion of the Court of Kind's Bettch^ which is 
prectfely in point. It was faid, indeed, in that cafe, tfiat at the ex- 
ptration of the period which the bills had to run an a^ion of inde- 
Sitatus ajumfjit would lie. But I Ihould recommend to any perfon 
bringing his adkion under fuch circumfiances, to declare on the fpc- 
cial agreement as well as on the general count, for 1 entertain great 
doubts whether, even at the end of the two months, an indebitatus 
will lie, if it does not lie before the expiration of that 
period. If this matter had been res Integra^ I fhould have agreed 
in the opinion delivered by Lord KUenborough^ that the adkion was 
properly conceived, but the law being once fettled, no material in¬ 
convenience can refult from adhering to the rule which, has been 
laid down. My Brother Rooke^ who ruled otherwife at Lqncqfier^ 
is perfedkly fatisfied with the decifion of the Court of King's 
Bench ; and my Brother Chambre^ previous to the cafe of Mu£om 
V. Price^ had ruled the fam&poiht at Terb in the fame way as the 
Court of King's Bench have decided. My two Brothers there¬ 
fore both now concur in that opinion, and we all think that a 
nonfuic muik be entered. 

Kule abiblute. 
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HacE^s Sir Gervas Clifton, Bart. 

»j* HIS was an aaiiu on the cafe. The firft count of the deckra- 
tion Rated, that the Plaintiff, before the committing the .griev- 
ancesi £jfc. had been retained and employed in the fcrvice, of the 
Deferidant as his butler and fcrvant,and in that capacity had behaycd 
with due integrity, good temper, aaWity, and civility, and never 
was fufpeiRed to have been bad tempered, lazy, or impertinent, by 
means whereof the PlainiifF had not only gained the good opinion 
of I'.is neighbours,•hut had lupported himfclf', and would thereafter 
have fupporred himfclf by Ids induftry in the ferVkc of his mafter, 
had notfuch grievances been committed as thereinafter mentionsd ; 
and that the Plaintiff at the time of fuch grievances had quitted the 
Defendant’s fervice, and had been recommended to, and was likely 
ito be retained and employed by and in, the fervice of one William 
Handy clerk, for certain wages to be paid to him ; yet that the 
Defendant well knowing, but contriving, to injure the 
Plaintiff in his charafler, and to bring him into public fcandai 
among his neighbours, and particularly with the faid William Handy 
and to caufe it to be fufpeded and believed that the Piaintiff was 
not fit to be employed as a fervant, and that he was bad tempered, 
and a lazy and impertinent fellow, and thereby to prevent the faid 
William Hand from retaining and employing him in bis fervice, as 
he otherwise might and would havt; done, and to vex, harafs, 6fr. 
falfely and malicioufly did compofe and pfiblifh a certain falfe and 
fcandalous libel of and concerning the faid Plaintiff as fuch fervant 
as aforefeid, containing amongft other things certain falfe and mali¬ 
cious matter concerning him as fuch fervant as aforefaid, in fub- 
ftance as follow, that is to fay, “ Pie” (meaning the Plaintiff) 
** is a bad-tempered, lazy, impertinent fellow i” thereby meaning 
■that the Plaintiff was not fit to be .employed in the capacity of a 
fervant. The fecond count was alfo for publi^fhing a libel contain¬ 
ing the ffollow^ig words, “ that he, the Defendant, wiflied he had 
never taken the Plaintiff into his honfe, as he was a bad-tempered, 
lazy, and impertinent fellow.” The third count Rated, that before 
the committing the grievances, Sife. the Plaintiff had been retained 
and employedhy and in the fervice of one Mr, Holland as his fer- 
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^'anf, and had quitted fuch fefvice; and the Plaintiff, from the time 
of the committing fuch grievances, being out of place and unem¬ 
ployed, the faid Holland would, had not the grievances thereinafter 
mentioned been committed, have given to any perfon applying to 
the faid Holland for a chara£ler of the P}ainti£ fuch a true and cor- 
re£l chara£ier as might have induced fuch perfons to have retained 
and employed the Plaintiff as a fervant j yet the Defendant know¬ 
ing, Wc. but contriving to injure the Plaintiff, and to induce the faid 
Holland not to give him fuch a charader as aforefaid, and thereby 
to impoverifh and wholly ruin the Plaintiff, on the day aforefaid 
fent to defire the faid Holland not to give the Plaintiff a charader, 
for that he was a lazy, impertinent fellow j by means of which pre- 
mifes the faid I^lland was induced not to give, and to refufe to give 
the Plaintiff a charatSter; in confequeuce whereof the Plaiutiff was 
unable for a great length of time, to wit, Sifr, to induce Or prevail 
upon any perfon to retain or employ him as a fenvant, and was 
thereby greatly impoverillied and injured, to his damage 
of 500 A 

The Defendant pleaded not guilty. 

This caufe came on to be tried before Lord Alvanlry^ Ch. J. at 
the Guildhall Sittings after laft Trimiy term, when the following 
fads appeared in evidence. The Plaintiff having been hired as a 
fervaui by the Defendant, lived about fix months in his fervice, 
when the latter turned him away without giving him a month’s 
warning, in confequence whereof the Plaintiff, conceiving himfelf 
entitled to a month’s wages,, refufed to quit the fervice without 
being paid that ium. On this rcFufal the Defendant procured an, 
officer from the police office to put the Plaintiff out of the houfe, 
and employed his attotney to.fettle his wages with him. Imme¬ 
diately after this the Defendant, who was going into the country, 
called on Mr. Holland^ with whom the Plaintiff had previoufly 
lived, to inform him that ihe Plaintiff had behaved in an imperti¬ 
nent and fcandalous manner} that he the Defendant bad difebarged 
him from his fervice, when the Plaintiff refufed to go without a 
month’s wages ; and be therefore delired Mr. Hol^ndi\ot to give 
him another charaacr. While the Defendant was in the country 
the Plaintiff offered, himfelf to a Mr. Hand^ ftaiiog ihsA he had 
lately lived with th*e-Defendant, upon which Mr, Hand wrote to the 
Defendant for a cha^adcr, and received the following anfwcr: 

3 * « Sir, 
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« Sir, * * 

“ In a«fwer to yours which came to hand yefterday, beg leave 
to acquaint you that S!‘bomes Ris^ers did not Hve with me fix 
months, as be has told you, and wiih 1 had never taken him into 
my houfe, as he is a%ad tempered, lazy, impertinent fdlow, and 
has given me a great deal of trouble, as 1 was obliged to fend an 
officer from the Marlbrv -Ji-reet police office to put him and his 
things out of my houfe, and alfo to employ Mr. Barnet my attor¬ 
ney of Soho Square to fettle his wages, as I look upon it he will 
take any advantage he can. 

** I am. Sir, your moft obedient humble fervant, 

• “ Gervas Clifton,** 

Upon receipt of this letter Mr. Hand refiifed to tSike the Plaintiff 
into his fcrvice. It appeared that Mr. Holland never was applied 
to for a charaiter of the Plaintiff after the communication made to 
him by the Defendant, and Mr. Holland ftated, that without ftich 
communication he ffiould have dcclirred giving another charader 
io the Plaintiff. The Plaintiff aWb proved by fervants of the family, 
that while in the Defendant’s fcrvice he had conducedhirafelf well 
end that no complaints of the nature afcrihed to him in the De¬ 
fendant's letter bad all that time exifted. The jury found a verdifit 
for the Plaintiff with 20/. damages, but liberty was referved to 
the Defendant to move to*have a nonfuit entered, 
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Accordingly a rule ni/t having been obtained on a former day. 
Shepherd and Williams Serjts. now fhevred caufe. It may be 
adtuiited as a general propofition, that wjiere words are fpoken or 
written by a mafter of a fervant, or communicated in confidence, 
no a£lion can be maintained for fuch words, though, under other 
circumfiances, the w^ords would be adionable j for in fuch cafes the 
fituation of the party fpeaking or writing rebuts the inference of 
malice. To this extent only proceed the cafes of Edmonjbn v. Ste» 
venfotty Bull. N.P, p. 8, and Weatherman v. HawkinSy iT. R, no* 
But if it appear, from the circumftaoces of the cafe, that the words 
were malicioully fpoken or written, then an atfiion lies againftthe 
mafter ; for then be does not fall within the principle of the excep¬ 
tion, which exempts a mafter from the fame liabilities as other per- 
fi iih, on account of the occafion which induces.them to fpeak or 
write rcfpe£ling the character of fervants, and the motives which 
are fuffered to infiuence their condu^l. Had nothing appeared in 
Vox., III. 7M ’ this 
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this cafe but the anfwer of the Defendant to Mr. Hand!, it might 
have been inferred, that the Defendant wrote the letter yai mailer; 
but the motives which dilated that letter may plainly be colleded 
from the other circumilances of the cafe. It was not only proved 
that the chara6:er given by the Defendant was falfe, but that the 
Defendant, having had an altercation with the Plaintiff refpeding 
his wages at parting, voluntarily, and without any obligation im- 
pofed upon him as mailer, went to Mr. Holland and gave the fame 
charadler of the Plaintiff as he afterwards gave to Mr. Hand. This 
character, thus voluntarily and officioufly given to Mr. Holland^ 
muft be confidered as malicious; from whence it may be in¬ 
ferred that the charafter afterwards given to Mr. Hand was dic¬ 
tated by the fame motives. There was therefore fufficient evi¬ 
dence from which the jury might infer malice in the Plaintiff’s 
condud. 

Lens Serjt. in fupport of the rule. The inference attempted to 
be drawn from the circumftancc of the Defendant going to Mr. 
Holland^ and informing him of the condud of the Plaintiff, might 
have been fairly drawn if any interval of time had elapfed between 
the mifeondudt of the Plaintiff and the communication of it to 
Mr. Holland. But that communication immediately followed the 
Plaintiff’s mifeondud: no inference of malice therefore ought to 
be raifed from the Defendant having done what he probably felt 
it his duty to do, and which he did not defer till the mo¬ 
ment when the FMaintiff was likely to get a charader from Mr. 
Holland, If a mafter be juftified in preventing a fervant from 
getting a new place by Hating his real charader, and is not bound 
to prove the truth of his affertions, it fliould feem that upon 
principle the fame juftification ought to extend to his defiring the 
former mafter of fuch fervant not to give him a fecond charader. 
The fame principle of duty influences the mafter upon both occa- 
fions; and, in fad, he only purl'ucs the fame end by different 
means. The only queftlon in both cafes ought to be. Whether 
what has been fta:ed by the mafter has been fairly ftated ? and in 
both cafes the fervant ought to be called upon to fliew that the 
ftatement made againft him was unfair, fmee the prefumption is, 
that communications of this fort are made by inafters as a warning 
to thofe to whom they are made, and ft^r the benefit of the public. 
If, therefore, the Court ftiould be Of opinion that the evidence in 

this 
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this cafe was properly fubmitted to the jury, ftill it may be con¬ 
tended that the faiSs do not warrant the jury in having drawn that 
inference of malice, which can alone fupport the v€rdi<fi:. 

Lord Alvanley, Ch. J. 1 feel great anxiety in this cafe, that 
the public ihould not be led into any falfc notions rcfpe<£ling the 
grounds of our decifion, by any incorre< 3 : ftatement of what pafles 
in this place. Indeed, the hand-bill (a) which was brought to our 
notice^ when the rule now under coniideration was moved for, 
and the authors of which, had it been regularly before the Court, 
we Ihould have animadverted upon very feverdy, increafes that 
anxiety which the general importance of the qucllion itfclf to the 
public is fufficitnt to excite. If it were to be underftood, that 
whenever a mailer gives a bad charadler to a fervant who has 
quitted his fervice, he may be forced by the fervant, in juftifica- 
tion of fuch his conduit as a mafter, to prove the particulars which 
he has ftated refpefVing the fervant, it would be impoflible for any 
mafter fo underftanding the law (at leaft with any regard to his 
own fafety), to give any charadcr but the moft favourable to a 
fervant, and confequcntly impoffible for a fervant, not entitled to 
the moft favourable charafler, to obtain any new place. In the 
two cafes of Kdmonfon v. Slevtnfon and Weatherjion v. Hawkini^ 
the law up>on this fubjeft appears to me to be laid down as clearly 
as can be wifhed. Unqueftionably, the mafter who has given a 
bad charader of a fervant to perfons enquiring after his chara< 9 ter, 
is not bound to fubftantikte by proof what he has faid ; but it is 
equally clear that the fervant may, if he can, prove the charaftei 
to be falfe j and the queftion between the mafter and fervant will 
always, in fuch cafe, be, whether what the former has fpoken 
refpefling the latter be malicious And defamatory ? In this cafe W'C 
are to oonfider whether the evidence adduced by the Plaintiff was 
fufficient to be left to the jury, and whether it warranted the re- 
fult which they have drawn? [Here his Lordlhip ftated the evi¬ 
dence.) It appears then, that the Defendant difmifled the Plaintiff 
from his fervice refufing to allow him a mouth's wages, to which 
the latte-r conceived he was entitled. In confequence of fuch rc- 
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1805. fufal the Plaintiff would not, until compelled by force, quit the 
KofJEas Defendant’s houfe; a conduft not juftifiahie, flnoe, however un- 
CtjFJow. the remedy might be, the Plaintiff’s proper mode of reco¬ 

vering what he conceived to be due to him was by an action. 
Th ifi, however, was the only act of impertinence proved againft the 
Plaintiff; and if in fa£l it was the only a£t of impertinence com¬ 
mitted by him during his ttay in the Plaintiff’s fcrvice, I do not 
tliiitk the Defendant was, by that a£t alone, called upon to feek out 
Mr. Hollandy and offidoufly ftate to him what be did. I do not 
mean to intimate, that if a fervan^ were ftrongly fufpedted of hav¬ 
ing committed a felony while in his matter’s fervice, that maftcr is 
not at liberty to warn others from taking him ihto their I'crvicc, 
for it is the duty of every perfon to guard the public agaiutt ad¬ 
mitting fuch fervants into their houfes. But in this cale the of¬ 
fence imputed to the Plaintiff appears to have been of a trivial na¬ 
ture. It is material alfo to obferve, that when the Plaititiff in this 
eafe applied to Mr, Hand for his place, and referred him to the 
Defendant, be did not tell him that the Defendant would give Itiui 
a good character; had he done fo, I Ihould have fufpeiled tliat 
he wiftied to lay a trap for the Defendant, and procure evidence 
10 fupport this adion ; in fuch cafe I (hould hold a party not at 
liberty to aferibe tlie charafler given by his mafter to malice, 
when he had only drawn from him that which he had a right to 
expect. It has been argued indeed in this cafe, that the letter 
written by the Defendant fo Mr. Hand^ in its terms implied that 
the Plaintiff'had been carried to‘the Police-office upon a criminal 
charge, but I do not think any fuch inference could fairly be 
drawn from the letter. VVeatberJlon v. Hawkins was the cafe of a 
letter written by a frieitd of the Plaintifl’’s; yet the Court looked 
to fee if it was didated by malice, and being of opinion that it 
was not, held the adion not maintainable. In this cafe, I think 
I ffiould have grievoufly invaded the province of a jury, 
if I had not left it to them to fay .whether, confidering all the cir- 
cumftances of the cafe, the condud of the Defendant was not 
malicious. Poffibly had I been on the jury, I Ihould not have 
concurred ip finding the verdid which they have done; but ftill 
I do not think that ^we are now at liberty to difturb their ver¬ 
did, thinking, as I do, that the evidence was properly left to 
lliem. At the lame time, I wi£h it to be underftood as my opinion, 

tha? 
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that mafters ought *10 be prote^^ed as much as poffible if they 
honeftly difcharge their duty in fpeaking of the charadtert, of thole 
fervants who have quitted their fcrvice. 

Rooke J. I am of the fame opinion. It does not appear to 
me that fufficient grounds have been difclofed to induce us to 
difturb the verdifl: iu this cafe. But I wilh to have it underftood 
as my opinion, that a mafter may at any time, whether afked or 
not, fpeak of the charadler of his fervant, provided that he fpeak 
in th'e honefty of his heart, and that an adlion cannot be main¬ 
tained againft him for fo doing. In fupport of this opinion tht- 
cafe of Bell v. Thatcher, Vent. 275, may be referred to, where Sir 
Matthew Ilale^ fays, if fuch actions could be fupported a man 
Ihould not fpeak difparagingly of a cook or a groom but an adtuni 
would be brought. At the fame time maders arc not w'arranted 
in fpeaking ill of their fervants from heat or palEon. If this caf.t 
relied merely on the letter written to Mr. Hand by the Defendant, 

I Ihould be of opinion that the adlion was not maintainable. But 
it appears that the Plaintifi' and Defendant parted iu anger witii 
each other, and that thereupon the latter fent officioufly to Mr. 
Holland, to ftate to him what he thought of the Plaintiff, and to 
prevent Mr. Holland from giving him a charafter. I agree with 
my Lord, that the Defendant would have been warranted in com¬ 
municating any thing of a criminal nature done by the Plaintiff 
which had come to his knowledge. But the charge made againft 
the Plaintiff, though not of a very grievous nature, yet was juft 
fujfficicnt to prevent his getting a new place, and was fuch as con¬ 
vinces me that it was made in confipquence of the anger conceived 
againft him in the Defendant’s mind. The cafe therefore Hands 
thus; the Plaintiff and Defendant parted in heat and anger with 
each other, and the latter has given the former a charader, which, 
from the evidence in the caufe, he does not appear to have been 
warranted in giving ffnn. 

Chambre J. I own I cannot entertain a doubt refpeding the 
line of condud which the Court ought to purfue upon this occa> 
lion. I not only think we are bound not to difturb this verdid, 
but I will add, that if I had been upon the jury I fhould have 
concurred in the verdid. Nor do £ think we can at all take into 
our confidcration any paper which may ha.ve been fince publiflied 
by the Plaintiff; though, if it had been pubUfited before the trial,^ 
and had influenced the minds of tjie jury, that would have been 
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1803. a fuflScient reafon for fcttiog afide the verdict, and punifliing the 
parties concerned in fuch publication. On the fccond count of 

'*'• the declaration in this cafe no fpecial damage is proved or laid ; I 

IF ro» 

confider the cafe therefore as refting entirely on the firft count, 
and if the Plaintiff choofes to enter up his judgment generally, he 
will run the rilk of having it fei- afide. We need not confider 
whether the words made ufc of by the Plaintiff, when giving the 
character of the Defendant, are in thcmfclves adlionable or not j 
for it is alleged in the firft count, and was proved at the trial, that 
the Plaintiff, in his letter to Mr. Handy called the Defendant a lazy, 
impertinent fellow, and that Mr. Handy in confequcnce, refufed to 
take him into his fervice. I take the law to be well fettled, that 
where a mafter is applied to for the cbaradler of a fervant, the for¬ 
mer is not called upon in an adion to prove the truth of any af* 
perfions thro%vn out by him againft the latter, but that it lies upon 
the fervant to prove the iaifehood of the alperfions thrown out 
againft liirn. In fuch cafe the mafter is juftified, unlefs the fer¬ 
vant prove exprefs malice in the ad of the former. Befides the 
cafes cited at the bar, I will refer to the cafe of Lowry s, Aiken- 
heady ct Ux. Mich. 8 Geo. 3. before Lord Mansfield. In that cafe 
the rule laid down by Lord Mansfield was, that where a perfon 
intending to hire a fervant applies to his former mafter for a cha- 
rader, the mafter is not bound to prove the truth of the charader 
which he gives; for what he fpeaks of the fervant he does not 
fpeak officioufly, but only difeiofes that which refts in his own 
knowledge alone; bur, that where a mafter fpeaks ill of a fervant 
who has quirted his place, without any previous application hav¬ 
ing been made to him, there he muft plead and prove the truth of 
the charader in juftification. Indeed the qualification of the rule 
may he colleded from the words ufed by Mr. Juftice Bullcr irt 
his law of Niji Priusy when fpeaking of the cafe of Pdmnnfon v. 
Sieve fin ; for he lays it down, that where words are fpoken in 
confidence, and without malice, no adion Uesj he then refers to 
the cafe of Edmon/on v. StevenfoUy where the words being fpoken 
of a fervant by her miftrefs on application for the charader of the 
fervant, it was held by Lord Mansjieldy that jnalice fhould not be 
implied l^rom the occafion of fpeaking, but fhould be diredly 
proved. And the faiwc law had been aded upon in the cafe of 
Haver v. Davfony Bull, N. P. p. 8, vs’here an adion having been 
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brought againft a man for warning hja friend refpedling the cir- 
cumflances of the Plaintiff, Pratt Ch. J. direded the jury, that 
though the words were otherwife aaionable, yet, if they (hould 
be of opinion that they were not fpoken out of malice, but in con¬ 
fidence and friendfliip, and by way of warning, they ihould find 
the Defendant not guilty ; which they did. So in this cafe, if 
Sir Cervas Clifton had been intimate with Mr. Holland^ and had 
gone to him in confidence to communicate what had paffed be¬ 
tween himlelf and the Plaintifi^ he would have redeetiSed himfelf 
from the imputatiun of malice. But that does not appear to have 
been the cafe here. What is there in the nature of the charge ad¬ 
duced againft the Plaintiff by Sir Gcrv'as Clifton which required 
fucli officious interference on his part ? Had he been robbed by 
the Plaintiff, it would have been very reafonable that be ffiouid 
go, even to a mere ftranger, to tell him what in common honefty 
be would have been bound to tell, and to warn him againft taking 
the Plaintiff into his boufe. A cafe of that kind would have ex- 
cufed the Defendant; but here the charge of lazinefs and imper¬ 
tinence was of too flight a nature to warrant the officious iriterfer- 
cnce of Sir Gervas Clifton^ and indeed no great harm would have 
enfued from the Plaintiff’s obtaining another place. Had the 
cafe refted upon'the mere circumftance of the letter written by the 
Del'endant to Mr. the Plaintiff could not have fupported 

his action without proving malice in Sir Gervas Clifton. But it 
does not reft on that alone ; he had previoufly told the fame things 
to Mr. Holland which he wrote to Mr. Hand^ and he had defired 
the former not to give the Plaintiff a'cbaradter. I think the in¬ 
ducement to Sir Gervas Clifton to do all this was the quarrel 
which had taken place between himfelf and the Plaintiff at part¬ 
ing. Coufidering therefore, as I do, the quarrel as the real caufe 
of the charge made againft the Plaintiff, and feeing fo much of¬ 
ficious interference on the part of the Defendant, I am quite clear 
we ought not to grant a new trial 

Rule difeharged. 
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The King v. Taylor. 


ir a fervant 
receive mo¬ 
ney for his 
mafler in the 
county of /f., 
and bcin^j 
called upon 
to account 
for it in the 
county of ff., 
there deny 
the receipt of 
it, he may be 
indifted 
for the em- 
bezKiement 
in the latter 
county. 


^iiis was an indidment in the county of MiddlcfeXy againft 
the prifoner William ^taylor^ for, that he, being the fervant 
of one James Barker^ did receive and take into his cuftody certain 
monies, to wit ten {hillings, for and on account of his fald mafter; 
and having fo received and taken into his pofle/fion the faid fum 
of money, for and on account of his faid mailer, he the faid W. T. 
fraudulently and felouioufly did embezzle and fecrctc the fame, 
and fo did fteal from his faid mafter the faidJum of ten {hillings, 
the money of the faid Jas. Barker^ for whofe ufc and on whole ac¬ 
count the fame was delivered to, and paid into the poffcillon of the 
faid JV. T. againft the fortn of the ftatute. 

At the trial at the Old Bailey^ before Heath J. and Tbomfon B., 
it appeared that the profecutor was a filhmonger in Drury-iane^ 
and the prifoner was his fervant; that on the 27th of Auy;uji the 
prifoner was fent with 100 herrings to CroJ's-Jhcety Blackfriars^ 
road^ in the county of Surry^ to a Mrs. Stevens^ who had agreed 
to buy them for ten {hillings, which fhe was to fend back by the 
prifoner, and the profecutor told the prifoner he was to receive ten 
{hillingsfor the herrings; that he was fent with them about {i.v 
o'clock in the evening, and delivei-ed them to Mrs. Stevens^ who 
paid him ten {liillings for them, and the prifoner returned about 
eight o’clock, when’his mafter afked him if he had brought the 
money; that the prifoner faitl. No, for that Mrs. Stevens had not paid 
him; that he never accounted for the money; that the profecutor 
paid him his weekly wages (it being on a Saturday)^ and that the 
prifoner vras to have returned on Monday as ufual, but did not. It 
was contended on the part of the prifoner, that he was only 
liable to be indided in the county of Sttrry^ where the money was 
received. The prifoner was found guilty, and the point was re- 
ferved for the opinion of the'Judges. 

On this day the opinion of the Judges was delivered at the Old 
Bailey^ by • 

Lord Alvanley Ch. J. At the trial it was contended, that 
under the circumftances of this cafe the prifoner could only he in¬ 
dited in the county of Surry. The prifoner, however, was found 

guilty, 


I 
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guilty, aad the quellloa was refcnred for the coulideratiou of the 
Judges. They have coufidered the queilion, and are Unanimoufly 
of opinion, that the prifoner has been rightly convided, Thia is 
the fecond cafe which has ariien upon the 39 Geo. 3 ^.85^, in which 
doubts have occurred refpe^ling the place where the offence ought 
to be charged to have been committed. ; The firft was the cafe 
of The King V. Hob/on^ tried before Mr, Juftice Chambre^ at 
Sbrewjbury^ in the county of Salop^ which is reported in 1 Ea/Ps 
P.C. Addenday-^, xxiv. In that cafe the prifoner had received the 
mone^ in the county of Sahpy and denied the receipt of it to his 
matter in the county of Staffordy and when he afterwards went 
into the county of Salop perfitted in that denial. The refult of 
the opinion of \he Judges, as ftated in the report, was this; 
“ Mott of them thought that, as in the cafe of larceny at common 
law, fo in this, where the ttatute declared the offence to be of the 
fame kind, the fubfequent conduct of the prifoner in not account¬ 
ing to his matter, and denying the receipt of the money, was evi- 
dence to ftxew that the original taking was with intent to fecrete 
and embezzle, and fo to fteal wkhin the meaning of the ttatute j 
and the more fo as the aQ: of fecreting was a negative a£t. And 
fome conftdered that the offence was triable in either county, as 
referable to the oiiginal taking in the one, and the not accounting 
but denying the receipt when called upon in the other." If any 
doubts could arife in that cafe, they certainly do not occur here. 
In that cafe there was ftrong* evidence that the prifoner began to 
determine to embezzle in the county of SaJopy and there was like* 
wife a clear execution of that determination in that county, 
though, it was faid, the not accounting arofe in the county of 
Staff ordy until which it might be argued that the adi of embezzling 
was not complete. The judges, However, were of opinion, that 
there was fufficient evidence of a beginning to embezzle in the 
county of Salop to make the offence triable in that county. In the 
prefent cafe no doubt can be entertained. The prifoner being fent 
over Blacifriar S''bridge into the ceunty of Surryy there received ten 
lliilUngs for his matter. The receipt of that money was perfe£tly 
legal, and there was no evidence that he ever came to the determi¬ 
nation of appropriating the money to his own ufe until after he 
had returned into the county of Middle/cx ,, It was not proved 
that the money ever was embezzled until the prifoucr was in the 
Voi.. III. 7 O county 
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count]f of Middlefex* In cafes of rhis ibrt the nature of the thing 
embezzled ought not to be laid out of the queftion. The receipt 
of money is not like the receipt of an individual thing, where the 
receipt may be attended with circumilances which plainly indicate 
an intention to ileal, by (hewing an intention in the receiver to 
appropriate the thing to his own ufe. Thus, if a fervant receive 
a horfe for his mafter, and fell it before he gets out of the county 
where he firft received it, it might be faid that he is guilty of the 
whole offence in that county. But with refpedi to money. It is 
not neceffary that the lervant ihould deliver over to his ma^er the 
identical pieces of money which he receives, if he ihould have law¬ 
ful occafjon to pay them away. In fuch a cafe as this therefore, 
even if there had been evidence of the prifonef having fpent the 
money on the other fide of Blackfriar's-bridge^ it would not ne- 
ceffarily confine the trial of the offence to the county of Surry. 
But here there is no evidence of any aft to bring the prifoner 
within the fiatute until he is called upon by his mailer to ac¬ 
count. When called upon by his mafter to account for the mo~ 
ney, the prifoner denied that he had ever received it. This was 
the firft a<ft from which the jury could with certainty fay that the 
prifoner intended to embezzle the money. In this cafe there was 
no evidence of the prifoner having done any a£J: to embezzle in 
the county of Surry^ nor could the offence be complete, nor the 
prifoner be guilty within the a<ft, until he refufed to account to his 
mafter. We are therefore of opinion, that the prifoner was pro¬ 
perly inditfted in the county of MiddUfex. 


fMr. Juftice Heath was abfent during the whole of this Term 
from indifpofition.] 


END OF MICHAELMAS TERM. 
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Haynes v, Bxhxs. 


y«*. zyth. 


T his was an action brought againfl the Defendant, as indorfer a bin in- 

’ dor(e4 in 

of a Bill of exchange, , blank, •nd 

The caufe was tried before Ro&ic J. at the Wejimtifier Sittings the boktef*^ 
after laft Michaelmas Term, when it appeared that the bill in ba“ker“be. 
4][uellion, which was indorfed in blank, being due on Saturday the 
ift of O^ober, was prefented for payment about two o’clock <Jh *“«* was pre- 

• Asntcd (of 

that day at the houfe of the acceptor, by a cleHc of Mcflrs. WUkes payment 
and Co. of the Poultry, the Plaintiff’s bankers, in whofe hands it okiock*on 
had been placed by the Plaintiff j that payment being refufed^ the p 

being re* 

fufed. the hill was noted and again preTented between nine and ten Hi the evening by a notary. On 
M»ndmy 'be bankers informed the holder that the bill was diflibnoored, who on- about noun gave 

siotiee to the indorfer. The holder lived at K»tfbtfiridg$, and the indorfer xx^rSunham-Cturt Road. 
Held that this notice was Aifteient to entitle th*^ holder to recover aetiofi the indorfer. , 

8 • 


bill 
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i8o 4< Nil was noted and again prefcntcd between nine and ten in the 
evening of the fame day by g notary, who was, informed that the 

b»rk* acceptor was in the 'King’s Bench prijfpn i that the hat^^ccrs. on 
Monday the 3d fent the bill to the Plaintiff, informing him that it 
was diflionoured, who gave notice of the non-payment to the 
Defendant ‘on *ruejday the 4th about laoon ; th^ <he Plaintiff 
lived at Knlgbtjhridge^ and the Defendant in Tottenbam-Court Road, 
On this evidence it was objeaed that the Defendant was difchargcd 
for want of notice of the non-payment being given within reafon- 
able time. A verdia was taken for the Plaintiff, with liberty to 
the Defendant to move that a nonfuit fliould be entered* 

Accordingly, Scrjt. moved* for a rule nt/t. The |Bl having 
Ijcen diflionoured at two o’clock on Sd/urday 'the ift of Ottober^ 
notice of the noix-payment fhould have been given to the De¬ 
fendant on Monday the 3d of that month at fartheft. It was cx- 
preftly laid down in TmdalH. Brown, i T, R, 167, that reafonablc 
time, as applied to bills of exchange, is a queftion of law ; and it 
has been eftablilhed by feveral eafes, that where the parties live in 
the fame town, notice muft be given on the next day at fartheft, 
and where they do aiot live in the fame town, by the next poft. 
In Tindall v. Brown, the note having been diflionoured on the 5th 
of Oilober, notice given on the 7th was holden to be too late. 
And in Nicboljbn v. Gouthitt, a H, Bl 609, the fame was holden 
where the note became due on the 3d of OStohtr, and notice was 
■lot given till the 6th. The bill therefore having been diflio- 
noured on Saturday the ift, and notice not having been given till 
Tuefday the 4th, fuch notice is out of reafonable time, even con- 
fidering Sunday as no day.’ It is no anfwer to this objection that 
the bankers did not return the bill to the Plaintiff until Monday 
the 3d, for if they have been guilty of neglea, the Plaintiff muft 
feek bis remedy againft them. The bill having been diflionoured 
at two o’clock on it was the duty of the bankers imme¬ 

diately after noting it, to return it to the Plaintiff the fame day. 
The indorfer is not to be preju^ced by the circumftancc of the 
holder having put the bill into the hands of his bankers, for in 
Peach V. Burgtfs,ctt, iT. R. 407. .Lord Mamfeld faid, “it was 
a ftria rule of law that notice muft be given, and it muft he ad¬ 
hered to in every cafe. The bankers can only be confidered as 
■ tli*.«6cnts of the Plaintiff; cither therefore they fliould have given 

due 
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-due aciticfe ifc Defeadaiit, or,liavi^ the bSU t0 the Vliin^ 

tifF time ertt!)iigh‘^ *hav« «i 4 abli^ hte fo w 

Cot/rt IncUiied to refufe a rule to flicw catife, beet faid tliey 
wotild naeritioo th6 cafe to tbe ■other Judg«8 and intimate their 
opinion on the next day. 

Accordingly, Lord Ctt- J. on the next day faid, lA 

this cafe it has been inCfted for-the Defendant, that reafbnable 
notice i^a^ not given to him of non-paymeht by the acceptor, and 
two cafes’ have been cited to fliew t}iat three days between the 
non-payment and the notice is too much. It is perfectly true, 
that in caeh of thofe cafes three days did intervene between the 
non-payment and,the notice, biit iri neither of thofe cafes is it 
flated, as the is in this, that the laft day of jpayment Was on a 
Saturday. Reafonable diligence in giving notice according to the 
courfe and habit of perfotis in trade is afafolutely neceflary, and no 
exenfe can be accepted if fuch reafonable diligence be omitted, 
unlefs as between the holder and the drawer, wliere the latter is 
proved to have had no efieds in the hands of the acceptor. We lay 
entirely out of our consideration the ciK:iamfl:ance of the acceptor 
being in the King’s Bench prifon, and -iheaii to decide the cafe aa 
if he were folvcnt. It ha® been argued, that the bankers were the 
agents of the PlainiifF, and that the Defendant was • entitled to the 
fame notice as if the hill had remained in the Plaintiff’s hands. We 
have converfed with feme of the other Judges upon this point, and 
they agree with us in thinking, that if we were fo to deal with 
bills of exchange in the hands of bankers, we fliould put an end to 
the pradlice of employing them to receive jiay merit on the bills of 
their cuftomers. As foon as the hanker is informed of the non’- 
payment of a bill it becomes his bu(^nefs to acqtiaint his principal 
of that circuraftance j and I wifli to be underftood to fay, that if a 
bill be returned to a banker he is bound to give notice to his prin¬ 
cipal that very day^ if he can do fo by uflng ordinary diligence. 
But in this cafe it was impoflible for the bankers on Saturday night 
to give notice to the Plaintiff, fince the bill was not prefented by 
the notary till between nine and ten o’clock* On Sunday of courfe 
they were not bound to do fo. And ox\ Monday they di 4 ;apprtfe 
the Plaintiff of the non-payment. It does not appear at what 
time on Monday the PlaintiiT received the notice. The. PlaintilF 
was not bound to be at home the whole of the day: and fuppofing 
Voj-. III. 7 P * him 
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him to have returned home late on that da,7, he Was not bound to 
feud a fpeclal medenger to the Defendant; if he informed the De¬ 
fendant by tlie courfe of the poft it ia fufficicnt. Certainly he was 
bound to write by the two-penny poft on Mmday^ and fuppofing 
him to have done fo, the Defendant would only receive his letter 
on Tw/day, Now it appears ihat on Tu^dayht did. receive t.he 
notice; and we cannot fo nicely meafure the minutes as to con* 
lidcr whether the prccilc time of the receipt correfponds with the 
lime at which a letter feat by the poft on Monday night would 
arrive.- The cafe of JUftky v. MillSf ^T,R.iyp^ which was 
mentioned at the bar (<3), to £bew that the bankers could not give 
notice on Saturday bccaufc the acceptor had the whole of that day 
to pay the bill, does not fatisfy me; and it is obfervabie that the 
opinion thrown out by Lord Kenyon was not aflented to by Mr, 
Juflice Buller. The two cafes cited in fupport of this application 
were Nicbolfon v. Goatbltt and ^tndal v. Brown. In the former 
cafe, though the bill w’as due on the 3d of 03 ober it was not pre- 
I’cnted till the 6 th, though all the parties lived near each other. 
Lord Chief Juftice Byre was of opinion that under' the circum- 
ftanccs of that cafe notice might be difpenfed vvith. But from that 
cafe it does not appear that the day on which the bill became due 
was a Saturday^ and that it was prefented fo late as to preclude the 
poflibility of giving notice on that day. In Tindal v. Brown the 
Court was of opinion, that a whole day had been improperly given. 

1 do not think that any one has a right to complain that the holder 
of a bill of exchange employs a banker to receive it, nor is there 
any law which requires notice \o be given within any certain fixed 
time. Notice need not be given with all the difpatcb that can 
poffibly be ufed, but it muft* be given with all the difpatch that 
can realbnably be expeded. 

Heatb and Rooic Js- concurring, 

B^ Serjt. took nothing by his motion. 

(0) Bf O^mi Se^r. »J)0 bad bees Coanfel for the Plain tif at tbeiiial. 
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JAMST O. CHIJiST. 

T ime for jmfiing la bail having espM on the 30th of 
January^ 

Beji Serjt. on this day (the 31ft) moved to juftify. 

Shepberd Serjt. oppofed the juftificatioh,itjfifting that the Flain- 
tilF was entitled to the cofts of hsiovuig for aii attachment for which 
inftrudlions had been giVen. 

Bcji urged that the Defendant was at liberty, to jiiftify bail at 
any time before the attachment was obtained, that the PlaintifiT 
was fufiiciently apprized by the notice of juftifiiMtion of the De¬ 
fendant’s intention-to juftify this day, and that, as the Court never 
allowed any advantage to btf taken of the priority of inption on 
the fame day, the indruflions for the attachment ought not to 
have been given. 

But The Court thought the Plaintiff was ehtitlt^ to the cofts of 
preparing to move for the attachment, fince he could not be cer¬ 
tain whether the Defendant would proceed tipon his notice of 
juftification. 

Accordingly undertook to pay thdfc doffs, and was allowed 
to juftify. 


lfft. 


Tim* for 

C utting in 
ail expir* 
ed on the 
*oth, D*- 
feodant on 
the 31 ft 
tnoveii to 
juftily, pur. 
foant to n 
notice pre- 
vioDfljrgivetk 
Held that tbe 
Plaintiff Wat 
entitled to 
the cofts of 
preparing to 
move for an 
eUKhnent. 


■Hodgkineow V, Snibsost. 

O^TLSr Serjt. moved for a rule to llhew caufe why the jproceed- 
ings in an adbion of replevin fliould not be ffayed on paynient 
of cofts by the Defendant. . " 

The declamion was general, and did hot aji%n any fpecial 
damage. The Defendant made coghizimi^ a^ bailiff of Paul Jod* 
drell Efq. lord of the manor of J^or§fSeior/j6, and acknowledgi^ 
diftraining on the Plaintiff aa cbnffable of the townffiip of Cbom* 
fbrd^ for palfrey rent, to which fcveral pleas in ha* Vverc pleaded. 

The Court thought that both parties were aflora in replevin, 
jnd that the Plaintiff had a right to his judgments 
ilay/ry took nothing by bia inodoh* 


Fth. 3d. 
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If « yimdip 
Ship be in> 
forcJ »t and 
from her 
J(>adir.{r port 
in the Uafl 
JnJies tc Goi~ 
tenburgb^ and 
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cargo be 
Jnden in a 
Dtitip p'>rt 
Ki the E«fi 

IttJuSf the 
iniurea can* 
not recover, 
tac voyage 

being in 
contraveo- 
tioo of the 
navigation 
laws. 


Ch AL»f EB,$, S^4.Al¥5tl^er^V ,P|SLL., ^ 


'j'jiis Was iin a polky of, infuirance' oti goods t>y the 

{h\pRt/&iut^i6a^ iK'atrinim Swe^^ fl»p ^hd prpperty, at and 
from'thd AiipV Id’idia^ poh dr'ports In ,ihe Ferjia^ 

dr eH‘ewhcre*heybn4 ihfe (Sajbe %f iJoai Mopc to Goitenburgh^ 
withii^^yjtd' tttdchJ ftgy^ dr at "ah jsdttiB'dr places what and 
wherclf^vtr dh Ws and at the' other fide of Capjt af Gaod tjlopi^ 

as ihtfcreil Ihdttld appear. The caiiife' Was tfied before Lord 
Vatdiy Ch, J. at the QtiilMaU Sfttihgs 'iftep Trinity Term i8oa, 
wliew'tbe juryTdhPlI W verdiA' the Plam fubjeft to the 
opMon W'tlte 1 ^ a- wbfiih'lftated' (among other 

thih^s'^^ hd^ matermFtb the p6idt*'j^on whm the decifion ulti- 
aiafdy‘‘'ttn'nfed) ti'lt 'the' Vnerchants in tj>ndon^ were 

agents^'df a'idetointhe fdidlbty ifaib^dThdiStbi?^/;^^ Jfmttc Company, 
re{rdbht'att 'Gef/^ifeA^iB^ih^.5^/ilf^;'^i:d’d<dfihg'Tkd ftyte of 

AhdtfHf; Ji»de^pm'iio&Ku^ dh’it^p4» this ^i^ciety having On- 

gag^tf^dfeol (hit who had ob- 

taided'Tfelt^ «i6f'htii'^herfeip 1d' S^^hedin) rii the doiible capacity 
•e'aptSi6a^ahA’'^bpfehiif|o'!df%j'e* iRffotut'ton:^ 

to htdid^^cki 4. general fpe- 
cdlifctidhf fdi* the ptirpofe' of fVadffc.' ' 'That 'ift^ihe’'profeciition of 
this iidveddj*eV‘capta1d'M hStdn^^he^h at ^tan^iicbdr and Ma- 
yrf//fl, where he'fhdli in^ the'greatt^^^plrt hi|''b’atg6, arrived at 

Madfds\ andf there Obtaided of ‘the* hhiife^, KinderJJey^ 

V^tU Go.'ahd-'liy^^'ajid pitddi thi^ bat^d upon which 
thdpdlky-'dris Fiftne bn hoard the 

Rtjdmd, 4t^%rdj/M>^trc‘‘bi%iered and 

clehrj{d*ati^ei du^dlhrhdttfisdf aSi\j^at‘th6 f4\d^{hlp wa's 

'■^thief.^fahk 'pdrtl 

dffidm Af»a 5 r<^ 
on^bid ^f^eycargt:^ 

tak^,<j|j’ih6a^ /m4 PMtwwiSttf oh'hbr 

-voyage .bomejdEe' ^a? ‘og((i|t-^«d 

demned.-; 

.The queftion fqa* the oplnibii>-^^^>^Col^tt%^ 

Plaintiff was emitlcd to recover ? 

7 


Lent 
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ilrwBcrft. fer thip "nie only qaejPtion i«, Wliether, ^ 

tls pm tbe goods ia(uf«d were token on board a /e«tiitk»i?sv 

Madraif tke voyage is to be cpn0d<^red iUega]!, mniArfoth^r* 
as being in cpritravenHoo Of the navigatidn laws ta.Car, a.e. i8* ***^^* 

/, t,and 7 dett. JPT///. ^ Mar- e, foitner ^hieb en? 

a^led, tbat/**’No goods ihpiild be imporfe^ into, dr ea?piprtod out 
of any lands, iflatids, plabtotlons, or , territoriespf his Maje^y dp • 

Africa,, or America^ dn any plbcr ^hjps bnt fueh -as belonged 
to lb*c people of Ettgland^ irdanJ^ Waks^ pt Berwji^ku^n Tweedy 
or were of the built of and belonging to any of ihe faid lands, 
itlands, plantations, or tcrritofiesj** and the latter, that *‘JNI,a,goods 
ihould be imported into or exported, out of any colony ,or jdan- 
tadion of his Majefty in ^a, Africa^t pt Amrimt^ m any fhip not 
of tlfie built of England pt IreUmd^ PT the (aid cblonks and plan¬ 
tations, and wholly owned by the pebphs thereof ?” Tbw gueftion 
is fuppofed to have been |ett|le 4 by tht^eafe odMt^ckyr-, Akel^m^an 
p. 35; but the point was thtre rather ujlwn for grantod thap-de- 


dded, the argunsent baying ttpned, uii^ thf jjght tpjei^ypribhn 
ptomiuip, fuppofmg the ipfurance to j^ye bpep %gah 
doubted, however, wbrtbi» the nboye |^o^|^|os^p|f 
laws. To far as they rebite to the tipd^ fut^nepb-l^ 


ihe Britijh, po8e0i0ns ip 

r. 5 2. The 1381b fefitipn oSf that a^ | 

terms all his bdaje^'s #pni: 


terms all hxa iVlaje%> fepuibgi ^ 

nufaSures of the fndm or in»#ny,#!thef :fnft»s 

ner than that pointed opt by, the a^,it ls prpvidi^4^/ 

the fald re(lrifli<Hn (hall not prtxipM the ifbrvants of the Goppany 


or free merchants from buying 

&ine again in India to ^he iubje^f j^es, or^^om a^g 

ae agents or fadora in t^. Ituptoh^ng or exportli^ 

(ieiUng goods in ‘^KM 

feign cbmpahy or ^y fors^ 

of the a t Gep. .tba 

other -JS^ir^ fubje^ i«wuqr, tn;»»y (bfeigth 

goo# ^ 

liitBn for abii,cla ac^ipiinc of apy oli inrrehiiiisi 

froiu bdi^^ cottoned in lendi^ moufy or pt^robhung goods to^ 
futnllbdny^^ch eoinpai|ies ,0^ merchants withr the of fueb 
l^s of e;pcliangte at are ipeo^ued invthat ad, ta thereby repetdedt: 

7 0. • 'There 
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Thefe provifions plainly recognize a right iii foreign merchants to 
import and export to and from and thot^h they dp not in 

terms rejieat the ppefation of the navigation laws with refpe& to 
foreigners trading to /W/a, yet they tnuft be confidered as con¬ 
ferring on for^griers the right of that trade in which they autho¬ 
rize "Btiiijb fiibjeds to affift them. It is true that the 37 Geo^ 3. 
c. 117, Wdtich exprefsly authorizes this tra.^ by foreigners, and 
which paflcd’ On the 19th oi^uty 1797, luhfequent to the failing 
4 nd capnire of the Refolution^ is not a declaratory biit an ena^tng 
ftatute. Yet, if it fliould'appear that, according to the true pojp- 
flrudion of flic 33 Heo. 3.^. 52, the .prohibitions of the navigation 
laws were already done awiy in refpefl of foreigners trading to the 
Eaji Indies they ought not to be pr^udiced by a hiperabundant 
att of the Legtflature in their favour. ^ 

Bejl Seijt. contra. Though the prbvifions of a fubfequent 
ftatute may operate as a repeal of a former one without exprefs 
words for that purpofe, yet a fubfequent ftatute never can have 
that effeil, unlefs it be fo inconfiftent with the former that they 
cannot ftand together, Bht h^e tid fuPh ificbhfiftfmcy appears. 


Though the 33 Ceo. 3. authorizes forelgRers to buy and fell iu 
India^ itdot^nOt auftidrike them to export commodities In any 
manner dHFerent from that to which all'exportation from tha^ 
cOiSiH^y iTikli^'bifofb eddftned hy '^e 'n^i^ation law^ In the cafe 
kit Mid^'V; j/Iiidf 3S» ’^here aii tnftirance waaeffediled upot^^ 
*it htid fihhi tlopenh^m^^ and it appeared 



reCOvi^. 


Lord AxVAiSt'E’f H!!!!h. that the Eqjjt 

/«di'ifr 'ai^’*to%e*cd colonies wi|hin the meaning 

ninr ^tfrinJajr tn 


s> 


of thii‘hiing?itid« 'liil«^, "ft dd'ds" hot ^jrTear jtOi 5?,e ihjat the cfaiifca 
which ba'^ %eeh citied 33 3. to ;.;th(i» j^glh» pf 

pealing thc'’fdftt$Qfetf*tlf thBife^i^ wth refpe^ to the InMp* 
It is triic tiliit thfe rifgiBor ’tiivVh^d* beep cifmft^erjaUy r^- 

laxedin t6 the- 

37Ge». 3.V’bij!t'''tbli litvH ft^'ireW^lhedii^''*]^ '* .dddbi|ne o1( 
d^itmkm tis#rm ha^ 

io that of '■ it'i^Wged fhit‘the claufes c^ tW 33 tbo. 3;. 

are incdnftftent with’thfe pioVifiPti^^orihe haTvtgfuon a^silpr itria 
iaid that the Eegift 9 ture,‘ by eib|)p#efrn;;|fpfegaewtp ^ade^ a^ 

' from 
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from have autWized them to carry on thelc trade in their |004, 
pwn fliipa. But the Lcgiflature, by cinppt»'eringibi‘e%pe^^ tdbay 
and fell ^khm the liittits of “the Ei^ I»^a Compah/t^Ai^nett •*“* Motktr 
withcmt bdng fubjedi to jienaiftiea, are net to be cGnIidiei:e4 aa hav- Bsiil 
ing repealeni any .part of thbfe iawa, wbitdi' were'tnadcifbr the en-- 
ocmragemcftt'of natiga^ooi figlht .to'Ikiy fell 
may be given to foreign^ yet Jheobjigeiibn to tsw^oit in 
Britijb ihipe .may reroaan. We will look iiito the dan^, bot n^i-' 
lefaVc Ihoufd have decagon to altef ^ oplnkm^/we idiink that a 
monfuit rou<\.be■e’nftered:' 

On this day Lord uihdnhy fald^ ichat'rd^e (^atejitd IcK^d into 
the ads of parliament, and w«r® of that th© navigation 

laws were not replied with rielp^to % 'Ea^-f^Ss try the datifea 

in the . „, , ■ ■, ^ •■■ ■■■' ?-** '„■;*.<• 

Per Curiam.' . ^ ■ Nbnfwt lb.:%|einil*ed.“ 


4;, 


(IN-THE 

Parkin y. BroqmhjIaij, 9^%^^ ... p^h. 41%. 


. ’i -i , V; 


J^ECLAR ATipN in tfee Bench w 4el|t hondfer^aono^' ju4gaieiit hf 
concluding to the Plaintiff’a 4apaag6 
having been fn^red by defauk in fe*d?n" 

J ^ ‘ 'm , ‘ A. ' . .._i ' ^ . aAS^iM 0%m 


I aa 

ingjudgment was entered^ “ '^erefo^e k % w ehe bSl S.* 

fyid E/her Ifaniittjecoyeyagalf4 the,f^d Jfaifa Mromh^d theihM 
debt* and alfo ^ 16c, for. her dam^gei which £hc hath faftainedt j“‘*e®«n* 

lOp tAa pt** 

afi veil hyreafon of the, detaining tljic faid debt^aa fca' hee ,cofts nalcy, togc> 
and clwrjgesabout ii|it In tkii, l»balf e^tp^nded, by.the Court, ^"lo“L 
of our JLord the now 9i^.iu/tor«/1 *n.fk* falA damages 


r Lord th^' Ring*, i^w jbere adjudged to.'the 5 ^^,.iS^e(r?'?by- sndcoft*. 
her a’orent j, .an# ikd'l#*#,' ia.m,ef<?y.'’^S*ffi %t3^Ee^et Tytik' jtq'^[;ytL 

bwsaebea Uhdenitbft? ’ZluiX"!' 

8#f^havthe?^^ SET/* 
I^al fnto'iOf,a<?^*' ,cp)wj^i#nc#^%. |th«vp?rfbrman<ie-. -of cei^aht-' * 115 ^ //V. 
coyenant^/whicS J^/*And 

ijjfi|.^,|^uiry, waa«iaat«}ed~ 

af d^exccuted ,b.e^ra .T;'&e .•-Cbilel ,lulilice,^.a## • d^ntagaa^iyere ..a^fled' up another 
’■ • ' • _ ^ " judgment 

at ^the: %*» .pl tJff; 44 .^nv»p:'and.•abl^vtf't^l«: «ofk«-!:of:''fiiir/‘' for tho(e 

^<y.epi»^-h«itAiF^w«t4»,«s!B»i«d 4 *ww*fiawr*4» 'iii* 'tl»eHeld 

<h|t th« fiKOdajiV(%d>eiit wMenvneout. ^ 

and 


It 
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pnd, for c&fts ^os. The record, after ftatin’g t!k netMwi 

of the writ of iinq[iiiry, and"^cdniiouances to a |)frticalar day, 
j(:irqceeded dips: “ At which day, before our iawl Lord the King 
at comes the faid Efik^r by T. P. her attorney, and 

thcreu|ion all and the premif^s being foen, and by the 

C.ouj?t of <H|r ftud Lord the K-fog btfore the King himfelf, now 

' ' !i ' ' 1 ' ' ' / i 

here ;^uEy uiiderftppd, and mature djellhenitton being ^chereupoti 
had^ it is qpnftdered by the fame Court here, according to the 
ftatute in fuch cafo msde and provided, that the faid Efiber do re¬ 
cover againfl; the faid ^ohn her damages aforefaid, in form afor’efai#*^ 
found, a»4 slfo for her further cofts and eharges by her 

abput hw foitin this hebalf expended, by the Court of our faid Lord 
tlrp King HOW here adjudged to the 4 aid FJlbtr^ and with her af- 
fent, which faid cofts, charges, and damages, and further cofts and 
Ahargf>sj« the whole amount to 115S/. lor.; and the faid y<tbn 
in mercy, And hereupon the faid freely here in court 

remits to the faid the faid feveral fums of 40/. and 31/. 6. ^d. 
in form afordi^ found and aivarded to the faid Mfiher for her 
cofts and charges aforefaid; therefore as to thufe cofts and charges 
let the faid y*hH be acquitted and go thereof without a day,” fefc. 

The Dufeadant below having brought a writ of error, affigned 
for eewr, ** That the dedapation aforefaid, and the matters therein 
CDiKtaiqedi are not fufticient in law for the faid EJibtr to have or 
maifltaur her aforefaid a^^ion thereof againft him to .the extent for 
which the judgmeitt aforefaid is given, nor fupport or warrant the 
judgment ib as aimrefaid given in form ^ordaid; there is alfb 
error in this, to wk, that by the dieelaration aforefaid, on which 
the Aid judgment is given, <10 more than a debt of 2000/, and 
looL damages for the a^^lqn thereof are clairhed, and yet, by the 
record aforefaid, ,^ fost by the judgment aforefaid, In form 

aforefaid givep, it i|^ adjudged that the idxif EJiher recover againft 
the faid Jfob», not only her faid d^bt^bf 3006/. and alfb 9/; lof. for 
her dtmiages which; foe had fuftained as well on bccafton bf the 
detaining tlic faid debt as for bet cofts and charges by her about 
her foil initim beh|lf expiSi»ded, but jdfo that t)ie faid J§ffor' re¬ 
cover againfothe fa^d yfbn her damages to the ambuht bf 
13/. 4^, alBsfled by the jtiry afoiefaM oh tiie within mentioned ' 
inquifuton, as the i^mages fuftaiaed by the' faid EJiber on' beek- 
(ions of the hreadt irf the conduion of the faid vfi^ridhg bbfi|atpry ! 
in the faid declaration mentioned, which faid debt; and damages fo 

by 
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by laid judgment, awarded and adjudged to be recovered by 
the J^ftber agamd the ,faid aytnount in the whole to tJie 

fnm pf jpi* 44/., ^bdng a much greater fum ’than the full 

amount pf the .debt demandjcd, and the .damages laid In the fiiid ' 
declaration and thereby ,%«gbt to ^ recovered, therefore Itii th4t 
theie is inanUeft. error ; there is alfd etrorXn .tbw^ io wif, that by 
theref*>rd afore(aid^ it, appears tbar thy judgment 
afor/sfexd is, given for the faid l^^r agaiaft tlie 0id gfiA» 

and other fuma andl to.a larger anaount ifhan the 
debt dcmande«^, and alj the damages iaidlin and'b^ OicMedlihktioti 
afprefaid, therefore in that.t^ere, is maiiiifeft error'j 'thei^e^’hraVfb 
error in t^is, to wit, that there arc two difen^ judgmenti‘^hren 
by the Court on th*e prcmifes, notwitbilairiding thb htft of'‘td^ 
judgments purports to be fmal^; and there is alfd br^b'rjitt tbisi' 
that it docs not appear in and by tfee fuggellioh mstde by tbeTaid 
FJibcr^ but that the fajd yahn Wtlkinjon and 
one of them, did transfer and pay tp .tjic laid th& faid ftbBc 

in the (aid indentuyre mentioned, at the dme Ihereih nieni^Qbtd^^^ 
according to the ifprm and efie^ bf Ihe laid hbiidlubtt.^’ ' 

Raitbby for^the^Plaintiifi^ia error. If in th^" prbfctit cbfe tbc^Dfe- 
fendaut in error jn entering up' judg'menHi^'S deviated‘ffeta the 
courfe pointed out by the S & 6 WilLi. V, 1 1.'W‘wifrbe 'tihablc 
to maintain l»i« jubgment^ r^twUh^ndxpg he' may be• iiblh' (o 
fhcw that in this particular inAahce,..nb Injuftlee be donfe^ fbr 
fince .the cafes,, 'Md'j^ffardf 
V. Bernes?l* of ibe 

been held to be co#npnifory,upon ^e parties;' The Fth feQ;ibatSf* 
that iiatute <^nh.l|»rof two parts applicable to this fobjCct.' ‘ It tirft 
*' enadsj that jf jpd^ment'’ diafi _ be j^iveh Tot ^heTOhitiff 'oh'-'de¬ 
murrer, or by .poiifeifeon on the TlaintidT-ihay fuggeft 

bfcacbes, aui-a'^,;^ diailH& to the ^erJI^ ind the jtt<%es of 


ddier Juc%ju^gmvtyj>4nii bWbre‘V3c<JCu1cil(ifi,%h^^^ pa/inl«rbb«ifrt"tbe 

damages aipd eofl^’exec^ioB’'%alll4e '"ihib'Word -Wjndg- 

' mcnt” iherermuft fiefal^en to 

n/bff. the corpmon law iud^ent. The mtuti tnedewirei floes* not 
after jiavio^ fira ootamea Tift eoftilctibtt law judg- 
...meni, to i^fChtding' 

Voi^. III.'' '■"" "." . . 7"^" '' ’’ ' "cumftances 
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/ : 

cuniflances of the cafe, but only to obtain an «ScjuitabIe exfecudort 
upon the firft judg'mfeht, AicK judgment being reftralned in its 
efie£l: agaihft the Defendant, by the finding of the jury upon the 
breaches foggefted. It is incumbent ofa the party therefore, as 
often as he is aggrieved to affigii breaches, but not as often as he 
is aggrieved to enter up judgments-} and if the mode adopted by 
the Defendant in error fhould prevail, dbie fubiequetit judgtnents, 
luftead of reftraining the firft judgmentj^ will only be cumulative, 
and give the party a fight to fo many executions in Addition to 
that upon the firft judgment. . . . 4 ' 

Ijzwes contra. The argument for the Plaintiff in error rather 
tends to fhew that the fecond judgment is unncceffary than that 
it is unjuft; and indeed, as the Plaintiff in error only prays that 
the judgment may be reverfed, vi-hcn in faft there are two judg¬ 
ments upon record, it niay be objeded that he is not very regular 
in the manner of appearing before the Court} for if it be uncertain 
to which of the lw*6 judgments the writ of error applies, it is bad. 
The Plaintiff below was entitled to take his common law judg¬ 
ment notwithfianding the 8 <&; 9 Will, 3. Goodwin v. Crowh\ 


Cdwp. 357. in which cafe Lord Mausjidd fays; ** The true con- 
ftrudioh and fubftantial jiiftiee of the ad is, that the penalty ftial! 
not be levied in An‘y cafe whatever; but the judgment in this cafe 
being upon demurrer, it muft be as ufual to recover the debt 
and be then proceeds to ftate, that the time to make an appltca- 
rion is when' the party takes out execution for the whole penalty. 
Accordingly, in that cafe, the common law judgment which had 
been crilered for the Plainliff ‘below was aifirmed in error. This 
thews therefore, that the firft judgment on this record is good; 
and fliould the Court Hold the fecond judgment to be erroneous, 
their dccifion will hot the yaUdity of the firft. The ftatute 
of Will. 3. was pafled to fnitigate the rigour of the common law 
judgment. Butit exprefsly fays, thatTuch judgmiht fhall ftand as 
a fecurity for future breaches. The Poixrts therefore are not pre¬ 
cluded from giving a fcfpnd judgment, but may foHpwwhkt mode 
they pleafe,, provided they do that:,which is confiftent with the 
obje^ that the legiflature had in vi<jw. lire fair iihplibsiuon 
therefore is, that the Court may reghlati^ the common law judg¬ 
ment by giving tp' the party a feejand judgment which may fecilrc 
to him thofe damiges that have bech^ Affcffed. The wrir of in- 


• 3 ■ quiry 
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quiry is to be cx«:utedi(be.fof« 

returned to the court. No?w hr-, tylyu; |)urpoie'i^ thi% .wnlcfs it 
be for the famie purpofe for 'w^hlch all writs ojf inquiry are exe¬ 
cuted and returned, namel^r, that the Court may giye judgment 
upon it ? Befides, there is a dm jhtUi to the. party, that he tnay 
come to the oourt and receive judgment* The Defendant below 
has no reafdn to complara of this fc^nd of proceedings for it enables 
him to co®ie to the court andf.move in arreftof judgment before 
■execution ean be talcen biir, of tyhich benefit he would b® deprived 
if execution were iffued immediately after the afleflment of 
•damages. It is true that Mr. Serjt. WilUams in a note,,to 
the cafe of Cainsford iSatmd, ^.58. sro/e t.thias:;given 

a precedent in a different form from that adopted in > this 
cafe; but the praClice has been to enter up the proceedings iu 
cafes under the flatufe of MV/. 3. according to.th^folfm pUnfued in 
this record ; and in Trin, 40 Geo, 3. in a cafe iv. &cd- 

don,, error was afl'^gned upon a record ftmilar to tht prefent, and 
the judgment was affirmed though without argument* 

Cur,, adv^ vult. 

Oh this day the opinion of tite Court was delivcfied by, 

Lord AlvanlE¥ Ch. J. fn this cafe judgment having gone by 
default, and having l«:en entered up for the'debt and damages, 
together with the cofts, *thc Tlaintiff below prOceBded Under the 
ftatuie of M 3;’to fuggeft that the bond declared dpon was a bond 
widi a penalty Condhiooed for the performance of'certain cove¬ 
nants, and that he had fuflained damage by the breach of thofe 
,covenanta)to jthe ^raopnt of 1115/. i The jury having found 

that he was fo damnified, upon the return of the inquifuion to the 
Court, the Plaidtiff below inftead.of filing out execution for the 
fum to which he wM.endtled, afks.the Court for a fecond judg¬ 
ment, nert ftating it to be in Ueu of the firft judgment, but only 
^entmng k ^r>^///iV//r' asr’fo' the cofts. The firft judgment ftfeireforc 
remains u^n'the reCOt^d ih 'fuU force.' Upon this fccoird errors 
*have been 'aflighed; f lorry to finTd that none of the courts 
have eVer bVeh rhoiieii »inr^o tile propermode of entering up 
judgment! under the ftatiite’af lii'cafes of this kind.' At 

common law no-dou^' the |iarty ivas entitled to take his judgment 
for th«'p6na]ty..in.the,JjQni|*,4nd the pefet^nt, eddW ©i^y, obtain 
relief through the interpofition of .1 court of equity, which would 

diredl 
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1804. dired an ilTue of ^uanttm damnl^atus^ and prevent any execution 
hTwI^ being enforced for more than the damage adualiy fuftained. To 

_ '*'• avoid fo circuitous a mode of relief, and to afibrd to parties the 

'1benefit of the above equitable execution, the fiatute of William was 
palTcd* Rlr. Serjt. Williams^ in his note to Gaim/ord v. Griffith^ 
1 Saund, 58. has fuggeiled a mode of entering up the proceedings 
upon record in cafes where a party obtains judgment by default, 
or upon demurrer, and is obliged to proceed under the fiat, of 
William 3 } to which I fee no objei^ion, ' The oUly difficulty in 
thofe cafes refpeds the cofts of the inquifition, which Jf he does 
not obtain he is in a worfe condition than he would have been 
before the ftatute. Where the Defendant proceeds to iffue in the 
firft inftadee Upon the breaches, this difficulty does, not occur, for 
there thereturned isiudorfed for the Plaintiff’s full damages 
and cofts, Mr* ■,Serjt. Williams recommends that in order to ob¬ 
viate that difficulty, the judgment fhould be fufpended till after 
the return of the inquifition. That however has not been done 
here, and whatever inconvenience the Plaintiff below may fuftain, 
we cannot affift him. We are of opinion that the fecond judg¬ 
ment cannot ftand j but we rather incline to think that if the cofts 
^ad not been remitted, the Court of King's Bench upon motion 
might have ordered the mafterto tax thofe cofts, and then added 
them to the fum to be levied under the eA:ecutioa. The judgment 
of this Court therefore is, that the fccond judgment, with the 
amercement be reverfed, and that the former judgment remain 
imimpeached. 

t 

Judgment accordingly* 


¥tb. g.h. 


Newman v. Walters. 


A (hip bfing jNJ!Hi.»i<^A 7 Vs yissuMPSiT. The firfli count of the declaration 
Ind threap- ** falvage of a certain fliip called the B.e 0 i and cargo 

*f th*"** goods, wares, add merchandizes of the Defendant, wherewith 

having made the faid (hip was then laden, which laid ihip and cargo, had before 
a*’p'4'ir'ngfr' that time ftruck and ftranded in R certain place called Cbicbejler 

atihntqueft 

of the tell of di« crew, taofc fbe comraasd and brongkt the ih'p fkfe to port. The merits of 0>c aaflenfcr 
in faving tbs (hip were acknowledged'by the owner in a letter to one of the nnderwriters, wherein be 
exprefled bi$ dt&xt to »»h« him • comyenfatioB. Held that {ll« pJiStogtt ires catiUed to fae dwwiriier 
fur falvage. 

Shoalsf 
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Sbnals^ and \va8 then add there faved and iwfely delivered to the 1804, 
Dciendaui by the PlainrilF, to wit, at,” ^c. The fecond count was ^TwmIk 
for work and labour in and about the favinc and’prclervine:, and '*'• 

r- r 07 WalTIr*. 

lately dclivenog to the Defendant the fa id ihip and cargo fo (truck 
and ftranded as aforclaid. There was a third count for work and 
labour generally; and a fourth upon a quantum meruit for the 
fame. 

Tfie cafe was tried before Lord Alvanky Ch. J. and a fpccial 
jury at the Quihlball Sittings after laft Michaelmas Term, when it 
appeared thaFthe Plaintiff, who had been a captain in the nierchants* 
fervicc, went out as a free paflenger on board the Bctfcy^ of which 
the Defendant was. owner, on a voyage from Oravefend to Saint 
Kitts \ that (he left the Downs on the 15th of and (bon after 
ftruck on the rocks off Chichejier j that the flrip being in apparent 
danger, the captain of the fliip got into the junnace, and with 
three of the crew made his cfcape; that at this time the pilot was 
drunk, and the mate, together with the reft of the crew, requefting 
the Plaintiif tq^take charge of the (hip, he did lb, and immediately 
gave the ncceffary orders, and was obeyed by all perfons on board 
as captain j that when he (irft took the command the pilot was 
about to let go the anclior, by which the (hip would probably havc»^ 
been lofl, but w^as prevented by the interference, of the Plaintiff'; 
and that the Plaintiff'brought the (hip fafe into harbour. 

Two letters frefm the Defendant to one of the underwriters were 
read in evidence, in both of which he exprelfed his belief that the 
Plaintiff had been the means of faving the (lup, and that in the 
account of the general average given in by his broker he had put 
down 200/. as the leaft poflible funi which coijld be given to the 
Plaintiff' by way of compenfation, but that whatever more might 
be allowed to him would afford him fatisfa< 3 ;ion. It was objeded, 
that under the above circumftances the Plaintiff was not entitled to 
claim for falvage, and his Lordlhip rather inclined to that ofdoion, 
but direded the jury to confider what compenfation the Plaintiff 
was entitled to. The jurjr found that the Plaintiff, after the defer- 
tion of the fliip by the captiSfl; took upon hxrafelf the care and 
management of the fhip, which* would have been loft but for bis 
exertions, and gave a verdid: for 400/. 

Early in the term a rule nifi for a new trial was taoved for, 
ffrft, on the ground that the Plaintiff) under the circumftances of 

■VoL. 111. 7S this 
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iliis cafe, wus not ent\tle<J to,recover any thingj anti fecondly, on 
the gi oiin(i of the jury having given too large a coinpenfation to 
the i'iuintiif, fup|>oliog him endtlctl to recover any thing: and 
the role Isaving heeti granted on the iarll ground only, 

t'Lil>ljcrii axid //ijiyc-oj/Scrjts, now fliewed caui’e. To the ex- 
t.iii .i.s of tlic riahniiT mull he altogether afer-ibed the prelcrva- 
tir n t f tl'iv iiiip; t:ie only qucRitm iheretbrc will he. Whether he 
tlid more than ris- :t ]‘aiictiger he was bound to do, and if he did, 
Wheiher i’ueh fei vices entitle him at law to any cotnpenfation ? U 
5 : he eontemien, that hccanfe ttie PlaititifT w'as a palTengcr he is nor 
entitled to t’alvage, tl'.c opinion*of Sir h". Sroll may be referred 
who, in The Ttvo Fru-nifs^ I Roi^. jitJm, ReJ*- p* 2f>5., eS'frrchd.v 
a^vavcUd at» higher rale of lalvagc to a perfent bt canfc he was mc-iely 
a jiallcnger ajul not an ordinary Icainan. In 'Tie' JJ/'/iv-rr, 3 

Rc/k 2<j2-y <yT n'. Sco/Zf in apportioning the lalvay.e, C'-'ti- 
isJers how far tine perfon there claiming liad emhatktd his h - 
viecs Ik yo.id what Ills duty called upon him to do, and rewarti- 
him accordingly. The principle of that decllinn. appSies to rh. 
prcitr.t c.Tt'e; for it cannot be denied that the Plaintiil, in Li;; 
endcavottis to favc the fiiip, went beyotsd ■what Ids duty cahed 
tipoii him to perform. Atul in ynfyph IJarvi Vy i Ah//’. /b;r:. 
Rip. 300. Sir IV. Scolt fays, “ It may he in an cMraordinary cafe 
difTicuU to didinguilh a cafe of pilotage from a cal’e of falvagc 
propelly fo called ; for it is pc fiihle that tiic fafe co"ndiK'i of a iliip 
into port under ciicumflances of extreme danger and pcrfonal ex¬ 
ertion it.av ex'It a pilotage feyvit-e into fomething of a falvageUT- 
vicc.” Here the Plaintift condutled the Ihip into port under cir- 
cuniRaacos of extreme danger and pcrfonal cxertiot), his litnatiou 
on board the fhip not calling upon him to rifk either. If it he faid that 
f'alvage only extends to thofe wlio cotneliorn di' jfhore, or at lead 
from a fituation of fafety, and not to tlune who being on board the 
lidp exert thcinft'lves to Ewe both themfclvin and the fldp, no 
inch diilindion is to be foun^i either in the laws of Rho/bs or 
Oleron^xv'>c does the language of the old ftattitcs point at it. la 
Ikaivet hex Merc. p. 131. falvagc is called att allowance for fay¬ 
ing the (hip or cargo from the dangers of thieves, pirates, or other 
perils. And in Vin. Ab. tit. Salvage^ the laws of OUron and the 
laws of Rhodes are referred to, from which it appears, that in cafe 

of difability of the Ihip to proceed, thofe who fave part of the 
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IN rail FORTY-FOITRTH YEAR OF GEORGE III. 

<'argo with themfelves are entitled to filvage. f rom whence it 
may be coHedlcd that thote on board the fliip, as well as thefe who 
come to the Ihip, may claim falvage. 

Cofhell^ Bayli‘)\ and Befl., Sc'ijrs. co/iira. If the Plahijjf} hr oi.n- 
tled to recover, every other pcri’c'.t <-n board v.hvi aihlled him ia 
•concludiing the fliip into port h equally entit!': h liy his cxci tie.;;s 
the PlaintifF has uudoubtediy rOiuK'rcd the Ds. rcr.danr a confidcr- 
fervice, but the qiiedion is, V/hether ir he a It!vice for whicli 
he is entitled to a pecuniary covnpenialion ? A man who <lrnlns 
his own lands, and thereby i)Cne:irs the lands of ins neijihhour, Cvin 
demand no compcnla’ion tor Inch a hencht. The cafe of the ji.d- 
fenger in T/w ‘T'U'o Fr 'tenih diifciT. from tliis, hecrud'c there was a 
recapture; now with capture the duty of every pm Ton cut board 
ends; recapture therefore is always fomctiiing tilb-j the duty of 
thol'c who are engaged in it. But in cafes of extroino r'-ii; it l,v 
the duty of every perfon on board to alHll in laving the l!up. ll 
the plaintiff he not cittitlcd t(5 recover as for lalvage, he cinno'. 
rcct'Ver as fc)r w’ork and labour done; for though the law iiupiio 
a promii'e to pay where a hcnefit has been confcTred nt the lob; or 
rule of a third p-erlbn, yet that is only where the benefit rcl'ults foitly 
to the perfon charged, without any participation of the party charg¬ 
ing. Here the Plaintiff was bcnclked by the Ihip being laved as 
well as the Defendant. 

Alter arenment the cafe lioed over till the next day, when the 
learited judges delivered their opinions. 

I.nrd Alvani. l-Y Cli. J. (alter llating the cafeb The tjucffiou 
is, Whether the PlaintixT in this adlifsn he entitled to recover any 
tliing? 1 was rather fui-jirifed to hear it contended, that when the 
perfoii who had the commarid c 4 ’ the Ihip had dclerted iicr, the 
Plaintiff, who was a Uicre paflengcr, was hound to inlcricfe for her 
fu'ety. The crew itideed ougiit not to dclert the Ihip fo long as 
they cm poillbly remain on board, and if the ma&c in this cafe had 
!:!vc(l the Ihip by doing what tlio Plaintiff tli.l, lie would roi have 
been entitled to claim a c.Mnpcnfjtion in the nature of fi'.vage, 1 
do not go the length of faying, that a paffenger who is I'ound on 
hoard in tiino of •danger is to do nothing; he rnufl do works of 
ncccffiry for the prefervacion of the lives of all on board. But 
here the Plaintiff did more than he was called upon by his duty 
to perform ; for when he toc.-k upon himfelf -the direSion of the 
Ihip he made himfelf rciponlible in the fame manner as if he had 
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iRv'14. been mailer. This he was uniLer no obligation to do. In fum- 
iSiwMrtN 'lip ‘^aCc to the jury I ftated to them, that this was not 

WArr i «s JiJCfslly a cafe of falvage, hut 1 have fiuce been induced to alter that 
opinion, particularly by what is reported to have fallen from Sir 
?r. Scoti, 1 Robiff/on't. Admiralty Rep. p. 306. refpe£ling the claim of 
a pilot praying falvage; for he there fays, it may be in an ex¬ 
traordinary cal'e dillicuk to diftinguiUi a cafe of pilotage from a 
caie (;f fvlvage properly fo called ; for it is polhbie- that the fafe 
coiiduO of a iliip into a port under circumftaiiccs of extreme dan¬ 
ger and pcifonai exertion may exalt a pilotage fervice into fome- 
thing fif a falvage fervice.’* Su[>pofe a tempefl; fhould arife while 
the pilot is on board, and he firould go olF in a boat to the fhore 
to fetch hands, and ihould rifk his life for the fafety ol the fhip in 
a manner different from that wdiicli his duty as a pilot required : 
in fuch cafe it fberns to me that he would be entitled to aconipcn- 
fation in the nature of laivage, and I am glad that Sir W. Scott ap- 
j'icars to entertain the fame opinion. Without catering into the 
dilUntfions rcfi)e(fling the duties incumbent on a pafl'engcr in par¬ 
ticular cafes, 1 think, that if he goes beyond thofc duties he is 
eniiilcd to a reward in the fame manner as any other perfon. In 
th is cafe the plaintiff did not a£t as a palfenger when he took upon 
liimfelf the dircQion of the Ihip; he did more than was required 
of him in that fituaiion, and having faved the fliip by his exer¬ 
tions is entitled to retain his verdihl in this action. 

Heath J. My Lord has entered fo fully into this cafe that it 
will not be ncceflary for me to make many obfervations. The 
charadlcr of a paffengcr differs materially from that of a fcarnan or 
one of the crew. The palfenger, in confideration of an under¬ 
taking from the mafler to givo him a palfage, conlradts to pay a 
luin of money ; all the rcfidue of the contradl is iii his favour; 
the mafler is bound to carry him to his place of deflinaiion, 
but the paffengcr may give up his paiTage if he pleafes, and 
quit the fliip, uitlcfs under very ]">articular circumftances. If in¬ 
deed the fhip he attacked he mull defend it, and he will be en¬ 
titled to prize-money. But if the fhip be in fu(|h diftrefs that fhe, 
can only make her way by pumping, it is the duty of the crew 
to keep her alive until flie arrive at a place of fafety ; yet if the 
paffcnger meet with another fiiip at fea he is at liberty to abandon 
that oji board of ivhich he has taken his palfage. So here the 

I Plaintiff, 
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PlaintiiF, if he had pleafed, might have gone afhore. It does not 1804. 
aj^pear that the weatKer was ftormy, Or that there was any other 
circumftancc to prevent him. The merits of the Plaintiff were ex- *• 
prefsly recognized in a letter from the Defendant, who acknow¬ 
ledged that the (hip was faved by his fkiil. It Teems to me there¬ 
fore, to be the fame as if he had given exprefs orders to the PlaintifF 
for his conduct. Omnis ratibabitio retro—trabitur et mandato priori 
aquiparatur, I am therefore clearly of opinion the PlaintifF i« 
entitled to his verdiit. 

Rooxe J. Under the Tpecial circumftances of this cafe, I think 
the Plaintiff is entitled to recover. The PlaintifF, who was a 
mere paffenger, might have gone on (hore in the boat without 
danger, but being defircd by the mate and all the crew to ftay and 
take the command of the (hip, he did fo. This may be confidered 
as a retainer by the only perfons who were the agents of the 
owners at the time. When he comes on (hore, one of the owners 
recognizes his conduct and approves'of all that he has done. On 
this fpecial ground 1 am clearly of opinion that this a(2ion may 
be fupported. 

Rule diicharged. 


Harwood and Another, Executors, &c. v, Lester. 


Fth. gtk. 


the laft day of laft Term a rule was made abfolute on the a, delivered 
motion of Williams Serjt. for flaying all proceedings in this fh®y^ru'lfof 
action, on the ground of the caufc of-adioti being only 1/. u. bd. ^ 

and therefore not fit to be entertained in this Court, the Piaintifls Leadan pur¬ 
having their remedy in the county court. Early in this Term a „'lder fVo^ 
rule Tiift was obtained for dilcharging the above rule, and affidavits 
were filed to (liew that the aiJllon was commenced againft the and A. 

. f. ' it'Ceivcd me 

Defendant who refided at J^utUrJbnll in hcic^erjloirey for the value gcocis in the 
of Tome calks, in which the Plaintiffs’ teftator had, according to t^rno 
the Defendant’s order, fent doWn fome liquor by a carrier named 
by the Defendant, and for which calks he refufed to pay, though 
the account for the liquor had been fettled by him; and it was ino«co«nty 

court of JLti** 

thereupon infilled that the caufe of a^iion being complete by the ctfltrjbirf, 
delivery to the carrier in London^ no a^ion could be maintained in court of****** 

Ceairaea Pitas 

liitrefore coald not ftay proceeding* in an zAton commenced in that Court. 

7 T^ the 


VoL. III. 
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( 

1804. the county court of Leke/ier/hire^ the only county court to Which 
Defendant, from his reffdeBce, was liable to be fumtnoned. 

•lid Another Againft that rule Williams Serjt. now fhewed caufe. The 
LfSTEF. feveral cafes of Steak v. Holmes^ a Bl. 754.* Kennard v. yones^ 
4 T. R. 495, and Wellington v. Arters^ 5 ST. R. 64., arc decifivc 
authorities to fhew that the fuperior courts, will not entertain 
anions for fuch trifling fiims as that fued for in this cafe Admit- 
..ting the principle laid down in the feveral cafissof Weljb v, Tro^tCt 
a H.Bl. 39., Tubb v. Woodward^ 6 7 *. i2. 175.* Bujl^ v. Fearan^ 
ST. i?. 235 , and Smitb v. O'Kelly {a)^ that where ihe Plaintiff 
cannot fne in the county court, he may bring his adion in the 
fuperior courts, however fmall the debt may be, flijl they do not 
apply to this cafe j for here, though the legal delivery of the calks in 
4ue(lion (at leaft as to many purpofes) took place in London^ytx the 
adUal delivery to the Defendant at having .completed 

the Plaintiff’s right of adion in Lekejltrjhirey be might have fum- 
moned the Defendant to the county court there. If fo the appli¬ 
cation to this Court to flay proceedings was well founded, and this 
rule muft be difeharged. 

Shepherd Serjt. in fupport of the rule. The goods which are 
the fuhjcd: of the prefent adion being delivered to the carrier in 
Londonf the caufe of adion was complete there; indeed fo much 
fo, that if they had been embezzled by the carrier before he 
quitted London^ or had been loft by him'there, he Wotild have 
been liable to the Defendant. If then the right of aditm were com¬ 
plete by delivery to the earner in Londotil, the fubfequeht arrival 
of the goods in Lekejlerjbye to the Defendant could not alter the 
Oafe, for it did not give him a new right of adion. ' In Smith 
V. this Court refufed to interfere, on *the ground that the 

caufe of adion having arifen at Newmarketyiht Defendant could 
not be fummoned to the county court in Middle/ex. Now in this 
cafe the fale and delivery in London to the carrier who was the 
agent of thie Defendant, completed the Plaintiff’s caufe of adion in 
Ijondon^ and no fubfequent adual delivery to the Defendant him- 
fclf in LeicefierJhxre tostX^ take the caufe of adion out of that county 
where it was once Complete. 

Heath J.” intitnated that authorities were to be found in the 
books, to fhew that where goods are feat from one county into 


(«} Antt, vol. i. p. 75, 
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another, the caufe of is confidefed as arifiog in the county 3(804. 

from whence they are fent, and not in that where they are deli- Harwooi* 
vered; ahd he <?hferved, that the righ|t to fliop in which •“•i Another 

was an anomalous right introduced from courts of equity, could LsiTBR. 
make no difference in the principle of ,1a,w, Tbe ^ourf wiihing 
to examine thofe authorities, defired that the matter-might ftahd 
over. 

And qowLord ALVANiLpy Ch. J. faid, We have looked into the 
caftfs relating to inferior jurirdidtions, and are convinced, though, 
not without regret, that we cannot put a ftop to the Plaintiff’s 
proceeditjg in this action, becaufe the Plaintiff’s caufe of adiion did 
not fo originate as to give the county court of Leicejierjbire jurif- 
didlion. I rather think the whole caufe of adiion muff a-ife 
within the jurifdidiion of the inferior court, to enable a party to 
proceed in that court. Now that cannot be conten^et} in this 
cafe. Indeed my brothers are of opinion that the goods: wlh^ch arc 
the fubjedi of this adliort were bqth fold and delivered iq Ijmdon, 
Unqueftionahly they were bargained for and fold in a Chop in 
London \ part"” therefore if not the whole of the contradl arofe 
there. There,can be no doubt that* the moment the goods were 
delivered to the carrier in London^ the Plaintiff’s teffator might 
have commenced his ad^ion. Can we decide then that there was 
a period at which the foit might have been well commenced in 
Ijsmdon^ and niqt have been liable to betftoppftd by the interference 
of the Court ; and yet that by the fubfoquent event of the adnal 
delivery, to the Defendant xviLeiceJierJbire^ -vie. are authorized to 
ftay the proceedings ? * • 

Rule abfolute for difebarging the former rule. 
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John Poole t;. Lucy Poole and Others. 
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a cafe from the Court of Chancery. 

" Pook^ by his will bearing date the 6th February 17 ® 4 * 

gave and devifed his freehold and copyhold eftates in the words fol¬ 
lowing: All ray freehold and copyhold eftatCs called 

witbih the manor artd foreft of Mactksjield in the county 6f Chejler^ 
and all other my real eftate whatfoever and wherefoever, and of what 
nature or kind foever that T Ihall die poflefled of, oi^ entlded unto 
at the time of my deceafe, in pofleflibn, reverfion, remainder, or 
expeiJJancy, I give, devife and bequeath unto John Davenport 
and John Fdijon^ and their heirs; to the ufe of them and their 
heirs Uj^on truft, for the feveral ufes, intents and purpofes herein¬ 
after mentioned and declared of and concerning the fame (that is 
to fay), in truft, that they receive and take the rents and profits of 
my faid eftate, for the ufe and benefit of my firft fon by Lucy 
my wife, hegotten or to be begotten, during his" life; and alfo 
upon truft to preferve the contingent remainders from being de- 
fisated or deftroyed, arid after his deceafe in truft for -the feveral 
heirs male of frich firft fon lawfully iftuihg, fo as the cider 6f fuch 
fons, and the heirs male of his body, (hall always be preferred and 
take before' the ydunger and the heirs male of his.body, and for 
want of fuch iflue, in truft for my fecond, third and fourth, and all 
and every other fon and fobs for their feveral refpedtve lives; and 
alfo upon truft to preferve the contingent remainders from being 
defeated or deftroyed j and after their feveral deceafes in truft for 
the feveral heirs male of their feveral and refpedive bodies law¬ 
fully ifiuing, fo as the elder of fuch fons, and the heirs male of his 
body, fhall be always preferred and take before the younger of the 
fame fons, and the heirs male of his or their body and bodies, and 


and lefpr^live bodies lawfully ilToitig, fo •* rbe elder of AiCbyears, »i*d the heir# mate of hi# body, fliall 
be always Diefvrred ana uke before the youni>er «l the fame (on#, and the heitt male of hi# and their 
body and botiiet; remainder to the teftator*# firft and other daughter# for their live#; remainder to 
trollee#, Ser. remainder to the feveral fieir. of their feveral and refpettive bodie# lawfully ilTdins:, fo a# the 
elder of lucb Jaugbitrs, and the heirt male of her hody, (hall alwayt be preferred and take oefore the 
younger of the time daughter#, and the heir# male of hei; and their body and bodie*. There were other 
claufe# in the will, by which after giving an eftate for life to the firft takn, the teftator limited to truftee#, 
Stc ; remainder to tne firft and other fins of fuch firft raker, aod the heir# of their bodie*, Co a# the eider 
of f.ich fons, and the heir# of their bodies, (houid always be preferred before the younger of the fame 
>ni and the heir# male of their bodiei. Helifithu the firft foB of the teftator took an eftau tml. 


for 
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for want of itich iffuc in truft for my firft daughter, and every 
other my daughter and daughters fdr their feveral and refpeaive 
lives, for their feycral foie ?ind, feparate ule, free from the power or 
debts of any huifband they may any of them marry; and alfo 
upon truft to preferve the conUngent remainders from being de¬ 
feated and deftroyed j and from and after their feveral deceafes, in 
truft for the feveral heira male of their feveral and rcfpetftive 
bodies lawfully ifllung, fo as the elder of fuch daughters and the 
heir^ male of her body, Ihall alw;ays be preferred and take before 
the younger of the fame daughters, and the heirs male of her and 
their body and bodies. And 1 do hereby empower fuch perfpns 
as ftiall be entitled to the pofleffion of my faid eftales, to fettle by 
way of jointure upon any, w'oman with whom they may marry, 
any part of fuch eftates not exceeding the value of 500/. per annum. 
And 1 do hereby dire6: that my cldeft fon ftiall not be entitled to 
the poftcflion of my real or peribnal eftate till he ^tain the age of 
27 years; but I hereby empower my executors, at tlieir diferetion, 
to allow any fum for his mainteoanep and education not to exceed 
3cc/. per anmm^ till he attain the age of 21 years, and from 
that time to pay to my faid fon the fum of 500/. per annum till 
he attain the age of 25 years, and from that time the fum of iooo 4 
per annum till he attain the faid age of 27 years. /I'riw, all my 
freehold and copyhold eftate, and all other my read eftate what- 
foever and wherefoever,.and of what nature or kind foever, that I 
Ihall die polfelTcd of or entitled unto at the tinje of my deceafe, in 
pofleffion, rcyerfion, remainder or expe<ftancy, and all the reft, 
rellduc and remainder of my perfonal eftate, and every part and ' 
paced thereof, after payment of my debts and legacies laft men¬ 
tioned, in* failure of fuch ifliie by me as aforefaid, and cot other- 
wife, ,I dpTberehy give, devife, and betjaeath the intereft, rents, 
and profits of the fame, and every part and parcel thereof, unto 
the laid yoAn J)avtnport and ynhn Edifon and their heirs, to the 
ufe of them and their heirs, fubje<fl to the annuities by me hereby 
given, in truft that they lay out and inveft my faid perfonal eftate 
in the purchafe of freehold or copyhold lands, tenements and 
hereditament* in England or Wales in their naUies as aforefaid, to 
the ufe of them and their heirs, in truft to and for this feveral ufes, 
intefefts, arid puJpofes Iticreiriafter-mcritioned pi arid Ooneerning 
(he fame, iithai is to' fayy) ripoft truft that they permit' and fuffer 
my nephew Thomas Pook^ now refiding in the Eafl Indies^ fon of 
VoL.lil. 711 . my 
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my nephew John Tooie, to rcceWe and the rents and profits 
o/all Ld cveny my faid cttaies, for and,during bis life* fubjed to 
and chargeable with the payment of an annuity,of zool. per ^nnum 
xo bis father the faid John Poole during his natural life, payable 
nuartevly } and alfo upon truft to prelcrvc the contingent remain- 
Jers hereinafter limited, and after bis deceafe, in irua to permit 
my nephew Jnderiou Pook, fon of my late brother Jc/epb Poole, 
xo receive and take the rents.and profits of my faid efiate for his 
Jife fubjed to the faid annuities; and alfo upon truft to pre.erve 
the contingent remainders hereinafter limited j and after his deceafe 
in truft for the firft and every other fou and fons of the body of 
4he faid Anderton Poole, lawfully to be begotten, fucceffively as 
they foall be in priority of birth and fenioruy of age, and the 
'feveral heirs of their refpedive bodies lawfully iffuing, fo as the 
fdder of fuch fons, and the heirs of liis body, foall always be pre¬ 
ferred and take before the younger of tlie faid fons, and tlie heirs 
hodies : and for want of fuch iflue, in truft to per¬ 


mit and fuffer the faid James Poole, fon of my late brother Jofepb 
Peak, to receive and take the rents and profits of my faid eftates 
for his life, fobjea to the faid annuities ; and alfo to preferve the 
contingent remainders hereinafter limited ; and after his deceafe, 
in truft for the firft and every nthcr fon and fons of the body of 
the faid James Poole, lawfully to be begotten, fucceffively as they 
ffiall be in* priority of birth, and fenioriiy of age, and the feveral 
heirs of their rcfpcaive bodies lawfully ifiuing, fo as the elder of 
fuch fons, and the heirs of his body, ffiall always be preferred and 
take before the younger of the fame fons, and the heirs of his and 
their bodies; and for want of foch ilfue, 10 John Poole Mair, fon 
of my neice Elizdhetb Mair, and his heirs for ever.” *^6 teftator 
afterwards died without havihg revoked or altered his will. He 
left John Poole Us only fon and heir at law. then an infant under 
the age of 21 years, and one daughter, l,he iu^Jabn Poole, the 
teftator’s fon, has attained the age of 27 years. The teftator’s 
copyhold eftates jwere duly fucrendered by him to the ufe of his 

will. k r e % r 

The quell^pn was, What eftatc John Pooh, the fon of the fef- 

tator, took under the will of the,teftator? 

Williams Serjt. for the plaintiff, was d^ired by the Cpurt to ar¬ 
gue this cafe as'if the limitations in dilpute had created legal 

effstes. 
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€fta:te6.— Fitok ijic Plaiilftiff took‘an <fftate tail. The limitatioa 
to yobtt Fauk la this t:afe araounts'fo «othing more than a dcvife 
to him for life, remainder to truftees to prefefve contingent re¬ 
mainders, remainder to the iicirs male of his body, and for want 
of fuch ifllie then over. For the words fcf as the elder of fiach 
fons and the heirs male of his body ihall alvways be preferred and 
take before the younger and the heirs male of his body,” arc no- 
► thing more than the law would have itnplied j for the fons of every 
ten’ant kj tail take by priority of birth and fenioriiy of age. .Ex-* 
prejjio eorum quns tacine infant nihil operatar, ' Had theffc unne- 
oeffary words been omitted fobn Foote would cleSrly have taken 
an eftate tar!, notwithftanding the Cxpi^fs liraftstion to him for 
Kfe, with remainder to trufteee. Sayer v. Majtermaii^ Jhnbl, 344. 
Wright V. Fearjon^ AnM, 358. Aajlin v. Xayhr^ and 

'Jones V. Morgan^ i Bro. Cbanc. Caf ao6. It is cl^r thafllPfeftator 
did not intend the eftate to go over fo long as there ihoiild be iflae 
of his fon John Pook. But if the iflVie otjobti Fotde were to take 
as purchafers, then if John Pook had had a fon,£ and that (on had 
died leaving a fon, the eftate upon the death o( John Poole would 
have gone over to the daughter »of the hsftator. The cafe of i?o- 
binfn v. Robinfon^ 1 Bur. 38. (hews the extent to which Courts will 
go. in giving an eftate tail, in order to effeduate the general inten¬ 
tion of a teftator; and alfo Doe d. Doifonv.Cre^y z^Wif $22. 
Tbofe two cafes are recpgnifed, and the principle upoft-which they 
proceeded was afted upon in Doe d. Candler y. Smithy 7 531, 

and Doe d. Cock Cooper^ 1 Eaji^ a29. It is remarkable, that in 
the fubfequent devife to Anderton Pook for life, the teftator, after 
the limitation to truftees to .preferve contingent remainders, ex- 
prcfsly-iimits the eftate to the firft and every other “ fon and fons” 
of the body of the faid A. Pook in the ufual manner; when there¬ 
fore he wifhed to give an eftate for life and defignate the fubfe¬ 
quent takers, it is evident that he knew how to exprefs himfelf. 
The cafe of Gopdtitk d. Sweet v. Herrlhg^ 1 Eq/l\ 264, which tnay 
perhaps be urged as aft authority*ugainft tb6 Plaintift', is very dif- 
tinguifhable from this; for the teftator there.employed words which 
very plainly Ihewed that he meant to ufethe words “ heirs male of 
the body** in the fenfe of fonSj and not in their ufual fenfe j and it 
was thers^re holden, upon the amhoHty of Eowe v. Dhvis^ i LA. 

that ai the teftator had explained the meanings of the 
fa • word 
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word “ I'.eirs,** by fubfeqaem cx^reffions, ■ tl>at word mull be takea 
in the fenfe which be bad affigned to it. But in thc.preient cafe 
there are no words to denote an intention to ufe the words ** heirs 
of the body” in a dijfferent fenfe from that which the law puts 
upon them. In the* limitation to the fccond, third, and other fons, 
it is obvious that the words ** fuch fons” refer to tbofe fecond, 
third, and other fdns, and not to the heirs of the body of thofe 
fonsj under that part of the devife therefore thofe fons mufthav;e - 
taken an eftate tail; and as it cannot be contended that the limita¬ 
tion to the firft fon is to be conftrued differently from the limita¬ 
tion to the othdy fons, he muft alfo take an eftate tail, though the 
words “ fons” in the plural number, which follows the limitation 
to him, does not feem to have any appropriate application. The 
expreflit^** H as the elder of fuch fons,” &c, appears to have been 
inferted mil^fome miffake in the firft limitation, as one fon only had 
been mentioned, though the (arne expreflion has an appropriate 
application in the limitation which follows. 

Lcffs Serjt. contra, tt may be admitted as a general rule, that 
neither the devife of an exprefs eftate for Ufe to the firft taker, nor 
the interpofition of a devife to truftees to preferve contingent re¬ 
mainders, if followed by a devife to the heirs male of the body of 
the firft taker, will prevent Iwm from taking an eftate tail. It is 
not neceflary therefore to comment upon any of the cafes which 
have been oited to this point. The only queftion here rs. Whether 
the words “ heirs male of the body” have not been fo explained by 
the teftator that they muft in this will be conftrued to mean firft and 
other fons^ , The cafes of ho'uar v. Davis and Goodtitle v. Hcryitig 
admit that the wotjds heirs male of his body,” if unexplained, 
import an eftate tail, but eftablUh this further rule, that if liie 
teftator appear to have put a different fenfe upon them l)y ufing 
tliem as fynonimous to foia or Tons, the fenfe fo put upon them 
muft prevail. Here the teftator in his devife to his firft fon and 
the heirs male of bis body applies the, words “ iuch fons” to “ heirs 
male of his body,” there being no other antecedent to winch 
tbofe words caa be applied ; he therefore confiders the Utter ex- 
preffion as fynonimous with the former,< and having put this fenfe 
upon it, the Court muft take it in that fenfe. Unlefs therefore that 
part of the firft devife he rejected refj^eding the prstfcrence of 
the elder to the younger fons, the Court muft take the, teftator 
to have given only an oftate for life to j^oba Foole^ with re- 
' t-3 mainder 
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malnder to hk fons i© fiicceflion a» jjurchafers. Nor k there 
any ground upon which thefc words* can be rejcd;fid9 for before 
this can be donev U'ought to be (hewn that they are inconhftcnt 
with the reft of the will. It may be faid indeed, that under the words, 
of devife to the iccond, third and other fons, thofc fons would take 
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an eftate tail, lince the words “ fuch fons,’* which follow in that 
devife, are not applicable to the heirs male of the body of thofe 
fone, but to the fons themfelves. But it is a general rule, that 
where th*e teftator has affixed a definite meaning to any particular ’ 
expreffion, that meaning triuft prevail until he (hews an intention 
to defert it. As therefore the teftator has (hewn an intention in 


the preceding claufe to ufe the words ** heirs male of the body** 
in the fenfe of fons, the fame meaning muft be given to the fame 
words in this claufe. 


On this day the opinion of the CJoutt was delivered by 
Lord Alva NLEY Ch, J, in giving our opinion upon this cafe, 
vre (hall confider the fcveral devifcs in the will of yames Pmle as 
if they had been devifes of legal inftead of equitable efiates; in 
(hort, as if tbey had been to the ufe of the feveral devifccs infiead 
of being devifcs in truft for the feveral devifees, and had therefore 
conveyed immediate legal eftates to the feveral perfonis fpecified. 
The firft limitation tn the will is for the ufe of hk firft fon by his 
wife Ljicyt begotten or to be begotten, for and during his life, 
then upon truft fo preferve contingent remainders, and after the 
death of fuch firft fon, to ** the feveral heirs male of fuch firft fon 
lawfully ifluing, fo as the elder of fuch fons^ afld the heirs male 
of his body, (hall always be preferred ^nd take before the younger 
and the heirs male of his body.** The firft part of this limitation 
is to the firft fon only of the teftatnr for his life, not comprizing 
any other fons. 80 that the words “ fuch fons** ufed in the fub* 
fequent part of the fame limitation, can only apply to the heirs 
male of the body of his firft fon. The teftator then proceeds to 
devife, for want of fuch ifTue, to hk fecond, third, fourth, and 
all and every other fon and foitS for their refpe«Slive lives, then 
in truft to preferve contingent remainders, and after their refpec* 
tivc deceafes, to the heirs male of their refpeiftivc bodies lawfully 
ifTuing, “ fo as the elder of fuch fons, and the heirs male of his 
body, (hall always be preferred and take before tlie younger of the 
fame fons, and the heirs male of his or thek body or bodies.’* 
VoL. IIL 7 X • Now 
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Now in this fecond limitation it k perfeOly clear that the words 
** fuch fons” can only refer t6 the fons of the tcftatcr, for there is 
nothing in that limitation to vvliich thofe words can relate, except 
thofe very fons whom he had before mentioned in the plural 
number. This devife therefore is the fame in efTc^l: as that in 
Bagjbatt/v. Spencer^ 2 yitk, 246. 570. The tcftator then proceeds 
to the limitations in favour of his daughters, and after giving them 
ellates for life, with remainder to iruftees to preferve contin¬ 
gent remairjders, remainder to the heirs male of the bodies of his 
daughters, provides that the elder of his daughters and the heirs 
male of her body fhould be preferred to the younger and the 
heirs male of their bodies. After forae intermediate prOvifious 
refpp<ll-ing the eflates devifed, the tcftator, on fa‘ilure of fuch iflue 
as before mentioned, devifes to his nephew Thomas Foolcy then 
refiding in the b aji Indies^ for life, then to truftlees to preferve 
contingent remainders, then to his nephew Anderton Poole for 
life, then to truftees to preferve contingent remainders, and after 
the death of Anderton Pook^ to the firfl: and every other fon and 
fons of the body of Anderton Poole lawfuUy to be begotten, fuc- 
ceffively as they fliall be in priority of birth and feniority of age, 
and the feveral heirs of their refpe6tive bodies lawfeilly iftuing, 
fo as the elder of fuch fons, and the heirs of his body fhall 
always be preferred and take before the younger of the feme fons 

and the heifs of his and their bodies. This limitatipu is followed 

* « 

by another precifely fimilar in favour of another nephew. On 
thefe latter limitations no doubt can be entertained: for the will 
is technically expreffed fo as to convey eftates tall to the fpns of 
the fjrft takers. The diftindion which arifes upon the face of 
this will is, that the teftator, after tlie devife to his eldefe fon, 
has added words which are improper if the devife to that fon 
be of an eftatc for life; but with refpc£t to the devife to the 
fecond, third, and other fons, the word«s fuperadded only point out 
the fame eftates as they would ncccflarily take under the words of 
the devife, namely, eftates tail. In the limitations to his nephews 
the tcftator has employed the very wrords that a conveyatjcer would 
adopts The ^diiBduliy arifes upon the ufe of the words in'the 
firft limitation ** fp as the elder of fuch fons and the heirs 
male of bis body Uiall always he preferred,” Effr. only one fon 
having been previdully mentioned. It is contende4, that accord¬ 
ing to the rule which has picevailed in cafes of this kind, it muft be 
* holden 
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'holden'that the teftatOT meant to reftfcin the general fenfe of the 
words “ heirs male,” and not -to employ them as words of limi- 
tetion. 1 will not give any opinion whether, if this elaufe had 
ftood alone, unexplained by other parts of the will, ft»ch might not 
have been the proper conftruditm. On that point the Court wi(h 
to avoid any determination. Indeed, if this had been a fiuglc 
limitation to a ftranger, the conflrudion would have depended 
mufh u^oa the liberality with which the Judges might be ditpofed 
to confidcr it. But it appears to me, that in coriftruing limitations 
of this fort the courts have never tleviated from the genera! rule, 
which gives an eftaie tail to the liift taker where the devife to him 
is followed by a limitation to the heirs of his body, except v/berc 
the intent of the teftator has appeared fo j>lainly to the contrary 
that no one cocild rmfunderiland it. In this cafe, however, when 
the limitation upon which the difliculry arifes is conne^ed with 
the other limitations in which he has ufed the fam-e words clearly 
without intending that the heirs cf the body ftjould take by pur- 
chafe, it would he ftraoge to fiippofe he intended the heirs in this 
Kmitation to take as purchafers. I take the rules refpecling the 
conftrudion of words in wills to be plain and well fettled. Words 
are always to be taken in their ordinary fenfe, unlefe the tertoror 
has demonftrated an intention to put a different fenfe upon them. 
Now the words employed in the firft devife are clearly, jri their or¬ 
dinary fenfe, words of limitation. Another rule in the conftruc- 
tion of wills is, that neither an intent manifefeed by the tedator to 
give only an eftate for life, nor the interpofilioa of trnftees to pre- 
ferve contingent remainders, nor meih words of condition rle- 
feribing the order of fucceflion in which the devifea are to take 
place, nor the introdudlion of powers of jointuring, or of liberty 
to commit waRe, are, of themfelves fufficientto vary the technical 
fenfe of the words ufed. It muft plainly appear that die teftator 
did not mean to give fetch an eftate as would pafs under the 
words ufed, unlefs controuled b^ fuch apparent intent. My 
brothers agree with me in thinking, that this rule muft be rigidly 
obferved. In this cafe there are no dreutuftances to alter the 

iT 

meaning of the words. It is altogether unncceffary for me to 
examine the numerous cafes that occur, iti the books; particularly 
as they af< wdEcbllci^d by Mr, fkarne in bis Treatife oo 
Contingent Remainders, by Mr. Hargrave in bis treatife on 
the rule in Sbetley 9 , cafe, and in the note in Hargrave and Butlers 
edition of Co, Lift, where the rule laid down in that cafe is dif- 

fa cuffed. 
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cuflcd. It only remains to apply tfie eftal^Ufhed rules of 

conftru£kion to the limitations ofthis cafe, with a view to enquire 
whether the words upon which the queflion turns are to be con- 
fidered as words of purchafe or not. In order to give effe£t to the 
argument ft)r the Defendant, it would be neceffary to hold that 
the teftator meant to give a different ellate to his cldeft fon from 
that which all the limitations (hew that it was his intention to 
give to his other Tons and to his daughters. It is infilled, how¬ 
ever, that this mtift be the cafe in confequence of the particular 
words ufed by the teftator in the limitation in queftion. It is 
dear that the daughters mud take an eOiate tail, for there are no 
words of reference in the limitation to them by. which the words 
heirs male of their bodies” can be made words of purchafe. 
Are we then to fuppofe that the words in queftion were inferred 
in the firft limitation by defign, and that they were omitted in the 
limitation to the daughters by miftake? It is notpoffible to fup¬ 
pofe that he meant any-fuch thing, nor have we any right to 
infert words which he has not ufed. Befides, where he limits 
the remainder to his nephews he fays “ in failure of Judf iflue by 
me as aforefaid and not otherwife” the eftate (hall go over. If then 
the heirs male of the body of the firft Ton muft be taken to mean 
fons, the eftate, under the ftri<ft words of this will, muft go over, 
thqugh fuch firft fon ihould leave a grandfon; and yet it could 
fcarccly have been fo intended by the te'ftator. I* defire it may 
be obferved that we rely on the words ufed throughout the will, 
whether the teftator was giving to his fons, his daughters, or 
his nephews; and it will tl»en be feed whether, confiftenily with 
the cafes, we could put that conftrudion upon the words in the 
firft limitation, which the Defiendant contends for. The cafe of 
GoodtUk V. Herrings which was cited on the part of the Defendant, 
is certainly a cafe of great authority, fince it went up to the Houfe 
of Lords. The Cksurt, in commenting upon that cafe, admitted 
the rule to be eftablilhed, fince the cafes of Colfon v. Cotfon (a), and 
Verring v. Blake^ that if an eftate of freehold be given to a man, 
and either mediately or immediately, in any part of the fame in- 
ftrument an eftate is limited to the heirs of his body, he would take 
an eftate tail. But they thought that the rule was not fo rigid as 
to preclude the teftator himfelf from cxplaimng’the words ufed, and 
d- I , Lord 

• t 


(«) 2 Sir, 1 izj. and 2 Atk. 246. 
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Lord Kenyon cited the cafes of haw v, JDavis and Doc v. Lamin^^ 
where they were fo explained. The Court thought that the words 
“ heirs of the body” might admit of explanation, and that the words 
there ufcd were fufficiently explanatory. The cafe of Goodrl^bt v. 

2 Ld.1437. was decided ^hc fame Judges who 
decided haw v. Davis. The dcvife there was to Nicbaias hijle 
for life, and after his deccafc to the heirs male of the body of the 
faid Nicholas^ lawfully to be begotten, and his heirs for ever; hut if 
the faid Nicholas fhould happen to die without fuch heir male, 
tlicn over. The Judges were unanimoufily of opinion that it was 
an eflate tail in Nicholas Lijle ; and Lord Raymond^ in reporting the 
decifion fays, ** they all held that the operation of the plain and 
clear w'ords of a fettled rule of law ftjould not be defeated or 
broken into by uncertain or doubtful word.s, which they took the 
lafl: at leaft to be; but in efre£t the words heirs males mull be rc- 
je<fted to make this an eftate for life in Nicholas ^, If then the 
Court in that cafe would not fuffer the rule of law to be broken in 
upon, we could.not be juftilied in fo doing here where we cannot 
fee a plain intention to vary the conflrudion which the law puts 
upon the words “ heirs male of the body” ufeJ in this cafe. 

The following Certificate was afterwards fent to the Lord 
Chancellor. 

This caufe has been argued before us in the abfence of Mr. 
Juftice Cbambrfy who w*as iudifpofcd. We have confidered-it, 
together with the will of James Pooie.y and arc of opinion, that if 
the devifes contained in the fiid will to the children of the teftator 
and their ifi'ue had been devifes of legal eftates, John Poole, the only 
foil of the teftator, would have taken an eftate in tail male, there not 
appearing upon the whole will together fuflicient indication of the 
teftator’s intention to reftrain the legal efTeifl of the words “ heirs 
male of the body,” and to convert them into words of purebafe. 

Alvanley. 
J. Heath. 
G. Rooke. 
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Smith v. Dickenson. 

rssu/fjpsi-r. The declaration ftated, that before the making of 
the promifes, the Plaintiff had contrived various articles 
in the bulmefs of a i'adler, which he fully conceived to be new 
and valuable improvements; and in particular he had before the«i 
invented a certain fprinc; apparatus for girthing faddles, and at the 
time of making th.e promi.Ojs, Ss’e. the Plaintiff was dcfirous of ob¬ 
taining his M.ajcfly’.'. letters patent for the foie ufe and benefit of 
the fait! • invention for a certain term to be fpecified in the faid 
letters patent, of which the Defendant had riotice, and whereas 
the Defendant was dcfirous of being made acquainted with the 
nature of the faid invention, in confidcration of the premifes, and 
alfo in conllderation that the Plaintiff would communicate the na¬ 
ture of the invention to the Defendant, the Defendant undertook 
that he would not avail himfelf or take any advantage of fuch 
communication under the penalty of looo/. It then averred, that 
the Plaintiff, confiding in the Defendant’s promife, did coflttmuni- 
catc to him the nature of the faid invention, but that the Defend¬ 
ant, not regarding, Effc. but intending to injure the Plaintiff wrong¬ 
fully, ^c. difclofed and made known the nature of the faid inven¬ 
tion, and obtained his Majefty’s letters patent for the foie ufe and 
benefit of the faid invention for the term of fourteen years, as 
being J^he invention of him the Defendant, and thereby availed 
himfelf and took an undue advantage of the communication made 
to him as aforefaid ; whereby the Defendant became liable to pay 
looo/. according to his agreement j yet that the Defendant had 
not paid, 

The fecond count was the fame as the firft, with the addition 
of an allegation that the Plaintiff fuftained fpecial damage by being 
prevented from taking out letters patent in his own name, and 
thereby loft great profit. ^ 

Plea »o» 

The caufe was tried at the Guildhall Sittings after Michaelmas 
Term, before Lord Alvanley Ch. J. when it was proved that the 
Plaintiff having invented the fpring apparatus mentioned in the 
declaration, the Defendant called upon him, and exprefled himfelf 
extremely dcfirous to be informed of the nature of the invention ; 

a pcaaltj)*' of roo/. foch fun cannot f>e confidereil in the nature of liquidated da. 

that 
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thar the Plaintiff communicated thfe Aventlon to the Defendant 1804. 

upon his figning the following agreement: Thomas Smithy of smith- 

No. 119, New Bond Street^ fadler^ having contrived various articles d,ciiI’n»6n. 

in the above branch he fully conceives to be new and valuable 

Improvements, Mr. Robert Dickenfott, of No. 55 Long Acre^ being 

defirous of being made acquainted with one of the above tnen- 

tioned improvements, which Mr. D, fully comprehends under tlic 

titlfe of fpring apparatus to anfwer or produce the fame effo£t as 

thofe for which Mr. Robert Dlckenfon has already obtained the 

King’s patent, he, Robert Dickenfon^ doth hereby promife and bind 

himfelf not to avail hirafelf or take any advantage of fiich commu- • 

nication under the penalty of breach of honour and 1000/.” That 

the Defendant, immediately on getting this information, entered a 

caveat againft any perfon but himfelf taking out a patent for the 

above invention, and fliortly after took out a patent for it in his 

own name, though it had been agreed between him and the 

plaintiff, that they fhould jointly {hare the profits of the invention, 

but that the patent fhould be taken out in the name of the Plaintiff. 

That the Defendant being unable to make out a fpccification in 
order to maintain his patent, obtained another interview at a houfe 
in Soho Square with the Plaintiff, at which it was agreed that they 
fhould be jointly concerned in the invention, the Plaintiff being 
employed to make all the faddles; and that the patent which had 
been taken out in the name of the Defendant (hould ftill continue 
in.his name. That upon the faith of this agreement the Plaintiff 
affiftcd in making out the fpecificatioi^, which was duly enrolled. 

That the Plaintiff Ihortly after finding the Defendant was ufing the 
patent for his own benefit folely, wrote to him upon the fubjed, 
and received from him the following anfwer: “ Sir, I am uncon- 
feious of any contrail: at prefent between us, nor can ? 4 r. N. or 
Mr. F. (two perfons who had been at the interview when the fpe- 
cification was drawn out) help me to the recolleilion of any, al¬ 
though you refer me to them for that purpofe. The two inven¬ 
tions for which I have obtained patents are my own inventions. 

Prior to my giving you a paper not to prailife any invention you 
might communicate I had depofited a drawing in the hands of a 
friend, and had a workman afliually employed in making the ar¬ 
ticle for which my laft patent is obtained, and this drawing <vas , 
depofited for thO purpofe of proving, (hould it be ucccffiry, what 

9 
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1804. niy defign and invention ccfftfifted of prior to any communication 
from you, left even if it (hould be the fame, I might flill go on to 
_ obtain my patent. How far your invention refembled mine is of 

DlCKE^SON. . . 

no conTequence. I went on with my own. Your communication 
had in it nothing new, therefore I do not confider myfelf as ufing 
your invention but my own.” Upon this cafe it was ohjedted 
by the counfel for the Defendant, that the gravamen laid in the 
declaration did not correfpond with that which was in evidence 
before the jury ; but his Lordfhip refufed to nonfuii the Plaintiff, 
and the jury fcaind a verdl£t for the Plaintiff for 300/., the De¬ 
fendant agreeing to afwgn the patent to the Plaintifl’for the re¬ 
mainder of the term at the Defendant’s owm' expencc. The 
Plaintiff was to be at liberty to eater a vcrdid: for 1000/. if the 
Court fliould be of opinion that the fum of 1000/, mentioned in 
the agreement was ip the nature of liquidated damages, and not 
a penalty ; and if the Court fiiould be of opinion that the De^ 
lentlaui iiad not taken an undue advantage of the Plaintiff a non- 
Juit was to be entered. 

Accordingly a rule nift for a nonfuit one the one fule, and for in- 
creafing the verdict on the other, having been obtained on a former 
day, 

Bcjl Serjt. now contended that the gravamen in the declaration 
was fupporKd by the evidence; for that although the Plaintiff by 
his conduct and his agreement at (he time when he aflifled in 
makirtg out the fpecilication had waved any remedy for the Plain - 
tiff 8 mifcondu£t in fraudulently obtaining the patent in bis own 
name, yet that he bad only waved it upon the condition of the 
Defendant’s fulfilling the agreement which was entered into at 
that time; that tlie Defeudant haviug now renounced that agree¬ 
ment by his letter, the Plaintiff’s remedy revived, for the Defend¬ 
ant’s original mifcondudl in obtaining the patent in his own name. 
He nc-xt infifted that the fum of 1000/. flipulated by way of pe¬ 
nalty was in the nature of liquidated damages, and confequently the 
Plaintiff was entitled to have the verdift entered for that amount. 

But The Court expreffed therafelves clearly of opinion that the 
word penalty” ufed in the agreement effcdually prevented 
them from confidftrlng the fum mentioned as liquidated damages. 

Shepherd and Bayley Serjts. contrdy urged that the Plaintiff’s 
a£lion could not be mainlined on this Declaration, fince it*'was 
evidept that whatever injury he might originally have fuffained by 

7 the 
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the Defendant’s condu£L in taking out a patent, yet, that having 1S04. 
fuhfequently a0ented toi that;»< 3 r of defendant, he conld not ‘smTt^ 
now make it the ground of an ia<£lion, hut ought to have dedared „ ** 

upon the new agreement; and that in ft£t the Plaintiff could not 
fuftain any damage by the inef<e ad of the Defendant in taking 
out the patent in his own name, for that without the PlainrifiTs 
fubfequent affiftance in making out the fpecIHcation, the patent 

would have been of no avail. 

• _ 

Lord ALVANi,F.y,Ch, J. This is an adion for the breadj of an 
agreement; and the queftiong are, firft, Whether the evidence 
proved that the Defendant took any undue advantage of the com¬ 
munication made to him hy the Plaintiff; and fccondly, Whether 
■the advantage taken-by the Defendant, fuppofing it to be an undue 
advantage, correfponds with the breach laid In the declaration ? It 
appears that the Defendant came to the Plaimiff in order to obtain 
a knowledge of his invention, and v^as extremely anxious that 
fome terms fliould be entered into between them; and at the fame 
time he agreed not to take any undue advanta^ of the commu¬ 
nication madel It was then underftood that the patent wag 
to be taken out in the name of the Plaintiff. Let us fee then what 
was the firft ufe which the Defendant made of his knowledge, 
there being at that time no contra^ tn exiftence between them 
refpe^king any participation of profit in the invention. He imme¬ 
diately enters ,£Mfeat, to prevent any othu: perfon ^ut himfelf 
from taking out a patent. This was an improper ufe made of the 
difeovery, upon which the Plaintiff might have brought an aiftion, 

•though it is uncertain what damages he could have recovered. 

The Defendant then obtains a patent in his own name, but being 
unable to make out the fpecification, he tempts the Plaintiff, under 
pretence of offering him certain advantages, to complete the dif^ 
covery. This was only a continuation of the fame fraud; for as 
foon as he has made but his fpecificatioii from the information af¬ 
forded him by .the Plaintiff, he refufes^to -execute any articles of 
partnerfbip, alleging that he had obtained the patent upon a fpeci- 
fication previouily depoftted in the .hands of a friend, it is urged 
that the Piaiotiff agreed to rdeafe all breach of the firft agreement, 
not to take any undue advantage of the communication, upon the 
Defendant entering into certain terms, and tijat the Defendant is 
.only guilty of a breach of thofc terms* Poffibly thofc terms never 
ill. . 7.Z • . were 
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were reduced into writing, and yet the Rlaintiff is called ujjon iH > 
wave his remedy ojo the ifrft Agreement, without any> power ol en¬ 
forcing the fecond. It does appear to me however, that although, 
if there had been a formal releafe of the remedy under the firft 
agreement he rnuft have been barred, yet as the patent was allowed 
to remain in the name of the Defendant only, upon the performance 
of certain conditions, the perfi^rmance of which lias not beeji 
fliewn, the Plaintiff may refort to the breach of the firft agreemenr, 
of which the Defendant appears, by the evidence, to Have been 
guilty. Indeed the Defendant’s letter to the Plaintiff puts the quef- 
tion out of all doubt, for he there infifts upon the invention as his 
own, and repudiates any lubfequent agreement, and jiiftifies having 
tpken out the patent in bis own name as for an invention of his own, 
if a man give a bond for the performance of covenants, and the co¬ 
venants being broken, the obligee agrees not to put the bond in 
fuit upon the qhdertaking of the obligor to do certain things, and 
then the obligor refufes to perform his undertaking, can it be faid 
that the bond is gone ? Certainly not. So in this cafe, the fub- 
fcquent agreement was a* conditional agreement, and as the con¬ 
ditions were not performed, the aaion may be maintained upon 
the original agreement* 

HgATH J. 1 think the agreement upon which the declaration 
is founded is a fuhfifting agreement: and that the Defendant, by 
entering the caveat, aud taking out the patent in 'bis own name, 
oommiued a breach of that agreement, there can be no doubt. It 
is infifted that the Plaintiff waved the breach of this agreement, 
and certainly he might have done fa But I think that his coa- 
dudl has been very well explained ; for it appears that the De¬ 
fendant, with ripped to this fecond agreement, was pradtifing a 
mere fraud upon the Plaintiff, and amufing him by a fiiam treaty 
for a partneiftiip which he never intended to carry into effed. It 
would be very hard to refer the Plaintiff to the fecond agreement, 
of the terms of which there is no evidence, but only of a treaty 
for an agreement, it appears to^me therefore that the firft agree¬ 
ment was not waved by the treaty for the fecond agreement, which 
the Plaintiff ivas induced to enter into by the fraud of the De¬ 
fendant. ^ 

Rook It J. The only queftion is. Whether the Plaintiff, by the 
Arid rule of law, its prevented ftbta recovering for the breach of 

' ' . the 
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the firft agreement J for there can 1>e|i6 that tire firft agree¬ 
ment Avtfs bre^en. That fi&, was fufnciently prtfwetl by his enter¬ 
ing the caveat, and taking blit the patent in his otwn rtame, ithtne- 
diately after the dtfolofure of the invention ; and that breach ap¬ 
pears to me to be both well alleged and proved. It Is infilled, how¬ 
ever, that the Plaintiff mull be nonfuited on the ground of the fe- 
cond agreement; but Ijefore the Defendant is entitled to nonfuit the 
Plaintiff on the ground ofthe fecond agreement he tnuft prove that 
agreement, whereas his own letter dilavows all agreement with the 
'Plaintiff upon the fubje^ of the patent, and inlifts upon his own 
right to the invention. 

Rule difeharged. 


The Warden and College of the Sottls of all faithful I^eople 
deceafed of OxpoiiD v. CoSTar and Another. 

'jf'ms was an adion of trefpafs, and the declaration contained 
three counts 5 the firft was for feieing and carrying away, on 
the I ft yannary 1803, two reading defies belonging to the Plain¬ 
tiffs ; the lecond for feking and carrying aw3y,'on the ad ymaary 
1803, two chairs befougiug to the Ptaimiffs j and the third for 
Seizing and carrying away two tables a!fo belonging to the Plain¬ 
tiffs ; the Defendants pleaded the general iffue, and the caufe came 
on to be tried before Mr. jufticc Cbamhre at the Lent affizes for 
Oxford 1803, when a verdid was found for the Plaintiffs with tt. 
damages upon each count; fubjed to,the opinion of the Court on 
the following cafe*. 

In the land tax affefftnent of the parifh of Saint Mary the Vlrpn 
in the city of Oxford for the year 1798, All Souls College was af- 
feffed by the Coromiffioners of the city of in the feveral 

films of 9/. 14^-. i)d. for certain premifes called in the afreffment. 
All Souls Kitten Court ; < 5 /. 3^. for certain premifes called late 

Wards; and 3/. i6s. to^d. for nbout one-third of the Warden'^& 
lodgings. All tl>e premifes lb alfeffed are locally fituate in the 
city of Oxford. 

The premifes for which the College is affeffed at 9/. I4f, ^d. 
formely belonged to the parilh of Saint Mary. In the year 1715, 
an ad of parliament pafied, which, after recking that certain feoffee.s 

Md the lands perchafed were not exempted from thi 
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of the pSrifli of Saiat Marjf^^ete feifed of the aboire pmnties iti 
fee fimpie, in truft fojr the ui^ of the church and the poor of the 
faid parUh, and had dcmifed them Ibr certain terms and at txrtain 
yearly rents, enaded, That all the laid premiles Ihould be veftcd, 
eftated and fettled in the W-ardcn and College of JU Souis and 
their fucceflbnt for ever, to be converted to wbat ufe they ihould 
think lit, and freed and difeharged from all eliates, ufes, trufts, 
agreements, conditions, powers, charges,, and incumbrances wbat* 
foever, the faid Warden and College paying certain yearly rents 
to the ufe of the church and poor of the faid parifh, and for which 
a right of entry and power of dilirefs was relcrved to the feoffees. 
The above afi of parliament contains the following claufc : “ And 
“ be it further enaded, That the faid Warden and College, and 
** their fucceffors for ever, lhall pay and difeharge all taxes which 
“ are or at any time hereafter lhall be impoled upon the premifes 
hereby veiled in them by authority of parliament.” The fame 
ad alfo autborifes the panlhioners of the faid parilh to enter 
the College on Afcenfion-day yearly, and pafs through the fame to 
make their perambulation, and take in the bounds and limits of 
the laid parilh by the way and paflage which had been for that pur- 
pofe theretofore accufiomed. At the time of the palling the above 
ad, two tenements Hood on part of thefe premifes; another part 
thereof, being at that time an orchard, was then in leafe to, 
and in the pofleflion of the College. Soon after tHe. palling of 
the ad, the College took down the before-mentioned tenements, 
and ereded on the premifes th^ir prefent library, which is con¬ 
tiguous to other buildings .of the College within the fame inclofurc, 
and kept for the ufe of the College as other parts of the College arc. 
Before and at the time of pafling of the faid ad, thefe premifes 
were affeffed to the land tax 1 n the laid parilh of Saint Mary by 
the commilSoners of the city of Oxford, and fince the palDng of 
the faid ad. All Souh College conHantly been rated in the fame 
manner^ and has paid the land tax. affeffment for thefe premifes up. 
to the period of the now di^^uted affeffment. 

The premises for which the College is affeffed at 6/. 1 %t, 3^. 
were formerly the late of an uld houfe in the occupation of one 
Warf confiding a dwelling houfe and other buildings, wUh the 
appunenances acyolaing to the Colkge of ^l Souh. |q 1783, tfan 
College, having purcha&d the fee of the laid houfe and. premifei^ 

4 pulled 
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putled down til'tM biici 4 mg^ tiid Jidd^ait ^lF pccmifoi. iota 

Jibe garden^ tbeo and Riii occt^ted by* i 4 e Wmrdeh of tbe faid CoU 
'lege with ba lodginga^aod eredired oa a fien tbefeof fome neeelTary 
•ouMioor offices fbr tbe life of the Warden, and a swoH .wbertftbe 
front of the faid houfe Rood towards thevHtgh-ftrtwst^ with a gate*' 
way therein, through wMch alone the Warden, to whont 'thcfe 
premtfes have been allotted by the, GoUegei has hnce had a coin* 
municationto and from the ftreet with hrs ftables and other bai£k 
building^ of the College allotted by the College for the feparate 
nfe of the Warden. The Warden’s garden into which part of the 
^premifes was laid, as before^iiientioned, is part of ;the ancient iHte 
of the College. Previous to the year 1783, and before H^hr^Ts 
tenement yvi& pulled down, the wall of theXame, on the weft ftde, 
formed the eaftern boundary of the College and of the Warden’s 
'garden coining clofe up to the Warden’s lodgings and garden, but 
to prevent a communication with any houfes in the High-ftreet, 
and to keep the College detached from any buitdinp but its own, 
the faid tenement was pulled down and laid to the College in fuch 
manner that tKe wall and building of the next adjoining tenement 
to the eaft of W-arifs premifes, do now and have ftnee the year 
1783, formed the foie inclofure of the College and the laid garden 
towards the eaft, being eomie£ied oh the fouth with the Warden’s 
lodgings by a Itngle wall in front, in which is the g^eway 
to the High-l\reet aforofaid. For thefe premifes Souls College 
has conftantly been rated to the land-tax in the faid parilh of 
Saint Mary by the city cbmmiffioners, as the former owners of 
the faid premifes previoufly were, hnibhas paid the affidTments up 
.to the period of the now difputed alTeflmeht. 

The premifes fosT which the College is aiSefled at 37. -16X. 
form about, one-third part of the Warden’s lodjgings. By inden-' 
ture of the 4th jiprU 17O4, between the feofiees of the pariffi of 
Seant Feter in ibe Ee^ and ^tWardm andCdtag&of MSouls^ikit 
former, after- reciting a demife to chemfolvea foom the coiporation of 
OyWofa*meffuage'Ortene*nef«?,(the’'fpotoii which the preihifca 
in qoeftion ftand), for 99 yetirs, and ri>at the Warden and College 
had lately purchafed the remainder of a terin of 40 yea^ in the 
melTuage or renemeht granted by the abOve-mentibned fooffiees to 
one Jaan Try^ with intent to ptdl down the*fame, and with the 
coh&nt of the faid feoffises to area a o«W buildihig in the room 
Vot.in, 8 A . * thereof, 
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liiereofjto belaid to and sjecbonted as pars of tfeeTcsIt^ of the Col¬ 
lege or Maisfion-houfe, desmiftsd the faid niefiuAge and premifcs td 
the Wardm and College for the term g£ go year* at a certaiii rent* 
with a clauie of re-entry for ooor-payment thereof, la this deed 
there is a covenant on the part of tfte Warden attd College, to pay 
the fum of 144 every fourteen years for a hue, and a covenant by 
the feoffees to renew with the coiporation of OKjbrdf and withta 
one month after i%q«eft oaade at any tjino thereafter, to. demifc to 
the Warden and College for a lilce tern df <)0 years^ under the 
like fines, rent, and covenants. Soon aftet the date of the above- 
mentioned indenture, the CoUege pulled down the buildings then 
ftanding on the premMes hcrebys demifed, and^ercdhfcd thereon, a 
pan of a dwelling boufc which is now and has been ever fmee 
allotted <0 and occupied by the Warden of the CoUege as his 
lodgings, he paying no rent for the fame. The remainder of the 
faid houfe is bailt upon part <ff the old feite of the Golleget and is 
conne^ed with the old buildings thereof. The fine of 14/. has 

A 

been regularly paid every fourteen years, and on the requeft of the 
‘Warden and College, a new leafe of 90 years has lately been 
granted to them under the fame covenante and conditions, and 
under which leafe they now hold the prenaifes in queftion. For 
tbefe premifes Cdlege was rated to the land-tax in the 

parith of Sdint Mary^ by the commiffiohers of the city, in the year 
1704 and *1705 refpedively, by the defeription pf Mrs. Wtji\ 
houfe which belongs to AU Souls College^ and paid fuch afieff- 
ment; but from that time Until the now difpiited affeffment, the 
College has not been affefi^ to the land-tax for thefe prediifes by 
the city commiflioners in the pariibL of Saint JM^ry* vSeparate 
comatiUioner& for the land-tax are appointed for the city of (Js^ordy 
and the fum impoifed upon the Cniverfity is raifed by an 
ment mac^evby the ^1fivcriity .eolnraiifio^cFS upon 'the feiwrai 
Colleges and Halls in eertslu proponlohs fettled amongft^he heads 
of houfes in refpelb of- the find Colleges and Halts. All the pne- 
mifes before intfchtfiOned Wane firdaie inthe parifh of Saint Mary nt 
the times vrl^ tl|Qy the CoUege^ and 

nothing bas^cen idonetp take them-out of that parifft, mdefithe 
fade tw^forc-iwentbned can be confitued to have that effed, ^ 5 
. The Defendaiiv asdand-raic coiie^ors for the faid payilh.jcff 
Sdint Maryt^tojkdem&td iuade upon^e Piunti&i reMai,^o 
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pay the feveral fuins above mentioned,, regularly dlftrained ati4^ 1804* 
took under a regular wrarrant of diftrefs^he feveral artHes flaied in AtTioI^ 
the declaration, on tlie feveral days therein mendohed, 
goods in the 6rft ccmut mendoned for, the JSrft mentioiied rate, pf ^ 

' COST'R R 

9/. I4f. gd ; the gpt^s in the fecpnd qount roembned ipK the jcate »»4 A» 5 tt»«r 
fecondly, above mentioned of i 3^^^. y and theigoods jn the 

third count mentioned for the lad: mentioiniGd raic of j/, 

: The counfel for the Defendants ofiered evidence m prove, that 
in the cdurfe of the la# eeotuFy feyerahhoufei; and (ppther premifea 
fetuate iii the eky of and ,a!(felfed to thc land-t^ 

cosnmiffioners of the .feid etty* Jh®»'c heen pt^chtfetf hy feverfd* 
colleges in Q»fo$ 4 -^ and added to^ thofe colleges« and 'Occupk|l hy 
the members thereof, in the fern?, mann«i*: aa the jirei^ifea before 
mentioned are occupied vrhbrefped lq^^iif iSea;/r, and that the feid 
colleges are rated to the lan^-tax for,,tbtj lame by the cjity, ^»m- 
miffioners, and have cpnftantly psid fuch rsteSv... il^t|t thiS; eyideuace 
being ohje^ed to by the pounfel for the Phlntifife, vfas nejeded bjr 
the learned judge. , . , . , i , , 7 ,., 

, The queftioo for the opinion of the .Coiny yras,’Whether the 
Plaintiffs were liable to be afleffed. tq the land-tax by the coinroif- 
honers of the city of OxJt^divL refpefi of all, or any, and-which of 
the premifes before menuoned f and the ye/di^ tp he entered 
for the Plaintiffs or for the Defendants, upon the feveral, counts in 
the declaration, ac^ordjng as the Court &ould be of opinion that 
the refpeftive aifeffments before mentioned were lawful or un¬ 
lawful. But if the Court Jhould of opinipn that the evidence 
offered by the Defendants was imprt^erly rejected, then a new 
^ trial was to be granted. 

This cafe was twice argued | ~ firft In. JS^er TomilitSpj, by 
ITiuigban Serjt. for the Piaintiffs, and^i^.Seijn for the.Dcfendaots^ 
and fecondly in ?Wv//y Teem in the famo ycAr# Serj^ 

Ibar the former, and Skef^erd S^jtf.% the latter* The Opurfe of 
argument purfued pn the part of^the Pliindffs tended ip lhew,from 
the hiAory pf |he feyeral, iand'^ax a^St^imd the sdtepttbns in pomt 
of expreSion/where ti^ exemption Ip fayoinr <^ cpl%ges,:ba|l^ apd 
hofpicals occurred, that k was the inception pf the jLpgd^etiirp to 
h^lude within the exmptbo any htnldlnga newly inporpt^ated 
into. cqUegea, and forming part. of fueh polk^* < .quurfe of 
ar^meQt.(m the paii^ of the Defendanfe ti^d pDj;^w,j&oni the <, 

c • * abufes 
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abufes to which fuch an exemption was liable, and from the confe- 
qnent hardihips which alteiatidns in the degree of burthen thrown 
upon the refponiible for fuch proportion of the land-tax 

ceahng to be pa^ tipon lands fo exempted would introdut^ei that it 
was nen the intention of the Legifiature <to ejwntpt any thing more 
than the old ickos of eolleges. It was alfo contended ifor the I>e» 
fendanta, that, at ail events the provifo m the private zSt of par¬ 
liament, by whieh the pretxiifes xSeHed at 9/. t4r. were con¬ 
veyed to the Cc 41 ege, amounted to a coventnt on the part of the 
College to wave their exem^ions and pay the'’ land-tax. But 
a» thefe points were fuBy dfilcuffed in the Judj^ent of the Court, 
a more detailed >accntiat of the arguments is omitted in this place. 

On this day the t»ptnion of the Court Was delivered by 

Lord AiVA^tLEY Ch. J. Tbiscafe has beinlong before the Court J 
.and indeed it has been our wlfh that the land-tax ihould continue 

f 

to be paid by fhe refpei^lve parties in the fame manner as it has 
been paid hitherto. But, notwithftanding that wifh, and the 
hardihip arifing from the circumftance that the claufe in the old 
-land-tax ad/ upon which the queftion turns, has now been made 
perpctnal, it is out dut^ to decide the cafe aecording to the ftrid 
dettcr of the law. -It was not ftated at the bar, but I take it for 
granted, that the city df upon which a grofs charge is 

made by the land-tax ads,’is ditvided into patiflies, each being 
.as it were a diftrid, and having a feparate aCeflinent.. This, how¬ 
ever, is not the cafe in all places j for every parifti in the kingdom 
does not‘form a dilHnd diftrid. I 'fhall hrft proceed to confider 
thofe parts of the cafe which apply to the fecond and the third 
counts of the declaration. It is to be obferved, that no acquief- 
^cence on Ihe part of the College in :the piy meht of any particular' 
alTedment can prevent thtto from availing themfelves Of any ex- 
•^sriiiptioh If fueh exemption diouid be found to exift. We are to 
■ determine, therefore^ hoW 0Vkhe exetupdoniu tbedand-taic Uds ia 
-favour of .i:olt<^s e^mids.'’ We have locdced into all the ads, at 
well as into the of v. J^iu/coal, 1 H. SI. 68^ and We 

are aHof»opinl6h-that tbepidndpldv. Bulcotk^ is appif- 
•cabk to.tx^ej^ esiwdi as'^hbiplt^^ In that cafe .the premCfOa 
-on which the aBefTitient was made did hot forin part of dbe old 
feite of theitofpittf j* and' they had Twein affdSed to the laiUd-tax 
(^before thejr were fuken into the ho^dtaL* The fame argti^ 

4 «ihcnta» 
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ments, founded upon hardfliip, weretthere urged which harve been 
reforted to in this caffe; and indeed the only difference between 
the two cafes is, that one is the cafe of an hofpital and the other of 
a college. Lord Loughborough^ in commenting upon the words of 
the land-tax ail, obferves, ** that there might be no ambiguity in the 
word fcite, the Legiflature goes on to hjy any of the buildings within 
the walls or limits of the faid colleges^ halls^ and bofpitals j none of the 
buirdings therefore within thofc limits are chargeable." Tins cafe 
appears to me decifive upon the fubjeil:: but as the prefent is a 
cafe of confiderable importance to the univerfities, I think it right 
to enter rather more at large into the matter. In the i Witt. ^ 
Mar. c. 20. which is to be found in the Jppendix to Rnffhead^ 
Statutes at Large^ there is a provifo that the ait (hall not extend to 
any college or hall in cither of the univeirfities, or the colleges of 
Wind/or^ Etoity Winton, or Wefminfter^ or any hofpitals or aims- 
houles, or any free-fehool, \dc. for or in refpedl of the (cites of 
the faid colleges, £sfc. or any maRer, fellow, orfcholar of the Taid 
colleges, Idc. for or in refpedl: of any lllpend, wages, or profits, 
nor to charge any houfes or lands belonging to the holiiitals therein 
mentioned, or to any colleges or halls in cither of the univerfities, 
or to any hofpital, alms-houfe or free-fehool, in refpeil: ojf any 
rents or revenues payable to the faid hofpitals, applicable 
to the ufe of the poor. ^ This ad, which has been galled a land- 
tax ad, differs very materially from the prefent land-tax ad, and 
rather refembles the property tax, being a charge of one ihilling 
in the pound upon all perfonal ^ftates, and one fhilling in the 
pound upon all landed eftates. The,/^ Will, td Mar. c. 1., which is to. 
be found in the App^Tldix to Pickering's Statutesiz. follows the 
1 Witt, vsf Alar, with fefpcd to the ifeites of colleges and halls, but .does 
not exempt the other lands belonging to them; and all the other land- 
tax ads, as far as I can colled, run in the fame words, untllthe 11 & 
12 Witt, id Mijr. which is the foundation of all the fubfequent ads 
upon the fubjed. Tliis is th» firft ad by which the quotas of 
the tax'are impofed upon particular diftrids, and in this ad the 
ej^emption is extended to the buildings within the walls limits 
<jf colleges, balls, and bofpitals. Tlie a ^nn, c, i, further extends 
the exemption to all lands which on the 25th March did be¬ 
long to the feites of any colleges, Qftf. The difference of the fe- 
vcral ads amounts tb this : the firft .ad gave an exemption from 
the perfonal tax in refpedl of the feites, falarlcs, buildings, lands, 
‘VoL. 111 . 8 B and 
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and revenues belonging tQ, all colleges $ tbc‘4i^i^* te-i 

fpeft of the feites only; the i i.$c is, Will, ^^in refpefi of the fck<» 
and buildings within the liinits of colleges^ ; iuid the xAnn^ adds 
to this exero{^t!°n all lands which did belong to the fettes of colleges, 
f^Aonthe x^^Marcb. I inclined at fitfl: to think that we might 
put that conntuAion upon the ads which juftice feemed to require, 
and that we might hold that fi,college was not at liberty to exempt 
itfelf by enlar^ng its own limits. But it feems to me impoffiblc 
to put fo limited a conftiruAion upon the word “ buildings” as to 
juftify us in deciding tl^at the.Lejj^flature has not given an exemp*, 
tion to all buildings .which, fpfm, part of and are.u&d 
pofe of the college,^ , The.jWOtds of th^ % Ann* which is to be found 
at large vol. 23., have been followed down 

to the peefent, time* Wha^tever, therefore, npw forms part of the 
College, though it were not originally exe|qpted, muft, according to 
the cafe of harrifon y. Bftlcpck^ be taken to fail within the exemp¬ 
tion. .With refpe^ Indeed w spy colleges which may have been 
creikedfincc the land-tax. a4l bc<f|imc perpetual,,! fhallfay nothing; 
hilt 1 thipk^,t|at a college ere^ed aft^e the pafiing of the hrft land¬ 
tag and hefore that which rendered the tax would be 

exempted- ¥his being lo,^ it follows we muft give judgment 
^\be flafptilf upon the fccond and, third counts} and indeed, 
with reipe^ to that part oC the tax which is the fuhjeiJt of the 
third c^nt, there, fecrtis to b« n.q g^eat, .barpfltnp .in fh doing, that 
part.of tfe tax having always be|p, paid by the^patifli;. This 4ir,r;j 
cumftance p£ ||feff affords a firqng,prbuf.pf tHe conftrudlion which 
was. put upon the 3.ufi»».,afe the, time when that aft was paffed. 

- t- 'y • * * ■‘s .« ' W'., i ‘y V ' ■ * 1 ' 

That adi paued in 1703”, ,^ad "the purchafe by the College of the; 
perpetual leafe of Sainjf 9 was. made m 

1^64.1 ' Probably indeeo the pari^ were not awate of the claufe 
bf 'cXeniptiod when they ehteHjtl into this contra^) add the ,grapt 
was made WilhoUt^ariy; particular ^ leaving law 

to operate as it mig^t happeq. to ®p^l^» ®hmeqdeftc* yaSj, 

tliat''a8'fdon'as ‘'^ve --^emi-ics PpTC taken Inf'b,-ap.d; ipadp, 
part of thc>Cdl|;ege, fthe ^tsx ceafed. fenfii)dy thVjofs fui^^ 

tained by the j^Viih circurullance wa^^ 

may be' OTilelUcd from the claufe ihtrt^uced into the hii^atb 
of parliament in* the Wta^ 743^ ..by, whieh premifes '^hich:' ■ 

the', fubje^.of" the;la^’;cipu.nt were the Cf^l«ge’bf*t4e^’ 

This being a jir^v^tfi 

J-. . .• -.^a 
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ia aatufe of a coaveyancfe, aiiS be cdaftruc^I 
fuhjeQairi mdkriam: "^About ten years before the paffirtg; of the a^, 
the Gdllcgc had availed ^hchifidves of the ejseihption frith refpe6: 
to the pretnifes then ppre^afed. In 1715 tbetefore, when the 
i^ariflt agree to <x>nfey the prenaifes whfeb are the ibbjedb of the Anothfj, 
firft 'eount, they introddte a condition th$it‘the College fhall pay all 
fuch taJees as then frere, or Ihbnid thereafter be impofed dpotf the 
premifes. We are clearly of opSfeitHJ that this'ftipula^^^ was in¬ 
troduced for the exprefs purpofe of guarding a^Sinft the Very 'ex- 
tmptibh which is now fet up. It isTaid i^at the aiS: only compets 
the College to pay fuch taxes as tiie premifes are liable to by law 
fthebi in their occupadbh.- But we th^nk thaVihe* intention of par- 
liatnenf was that the Collt^e fhould piy 411 fubh taxes os the pre- 
Biifes w^e liable tb at the time when they were purchafed. Theft 
tvhat has been the cbhdui^ of the College ? Fo# n^Hy i«Jo years 
they never claimed the exemption. They were cbftfcious ^ that 
they iiipulated to the contrary. We ■ think thei^ore that Iby the 
provilb in th<f a6i: of 1^15^ the tblfege nieaftt tb eha^b'themfclves 
with the paymbnt of the land-mx/and ftMiough withbut^ 
provifo they might have been exempted,’yet vre'^ muR eoofider 
them as having renouncedthe benefit of thatexeimptton, aeco^ln^ 
to the maxim pbfeft 'remntlan juH^p^ Je inlir^uBd. Oh 
thefe grotrhds *tWl! arh bf ‘ opinion,* ihht W verdl^ mbib be'enttred 
for the B^ehdanV upoft the^ferhr hbbht^'aa^for the PkinttflF upbd 

Ihfe ftebnd^afa^d'Wir’d ■cbbhfa;'^"■ 

fiJ:v'' r.-. ji't 
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being feired i^ fee of^thc pfe4iws in' queftloii,’^^^^^ wi^h **’* 
dated tbe xo^.Decmotr 1770-and brooerlv attefted. dcvrflm/^ ifheftooid 
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1804. pence* be dtfcharged, then* I •^rt and bequeath tn my daughter 

Dob Deborah jindrew the him of xc<3/. to be paid to her when fire 

HvTreM, to the age of 3 i years, but if the fhould die before that ihe 

comes to the age of 3 1 years I give the fame to my fon Stapben 
Andrew, alfo 1 give to my wife Jitne Andrtw, my cow and all 
my houfehold goods and furniture whatfoever; alfo I give and 
bequeath to my fon Stephen AndtiwdXk my l^ds and houfing,'o^ 
alf my tJftSt wbatptever, not otherwife dilpofed of in my Will 
when he comes to the age of 2a years; but if he fliould die before 
he comes to the age of 2|' years, and my daughter Deborah be 
then living, I give the fame to her when foe coines to the age of 
2( years, alfo the intereft of the above looA towards her main-^ 
teaance until foe cqme to the age of 2t years, provided that foe 
foould live. I do make and ordain my fon Stephen Andrew folt 
executor of this my jaft will and teftament.” The devifor died 
on the 3d yatfuary 1780, without having revoked his faid whl, 
leaving y^ne AHdrew his widow; (who afterwards married WUham 
Stephen Andrew", his oply fon by hi» former wife 
Sarah AtU^ew, bis. h«9r at law, and aij infant of the age of ja 
years, and the fold MornkAndrutn, mi mfailtof the age of three 
yeara, by h\Ai^ood yMt yaM A^eh'eWt^iio^intsl^^^^^ The pert 
fonal property of the devifor. (aftec ^payment of debts, .fyneml 
expencfs, and charges of Pf<foate» amoundn^,altogether to 36/. f/.,) 
W 4 S;P#y 3,t^,, anf(|.t|ie 'i^ltt9of (foeyeal eftate w 4 s 4 hjn.ut; 30 QA; 

Stephen Andrew, upon the death of the dcvUbr, ontefed^.inig; fot) 
premifes in (pieftion, and afterwards died in January 1785, and 
under the age of 2i years, ihteftate and unmarried, leaving ^e- 
horab, his fiftet of the half blood. Jfaar Andrew, the leflbr of the 
Plaintiff, is the* uncld’and hei^ af law'of ihe wb 6!4 flood oi Stephen 
Apdrewt and, is alfo now the heir at law of Jt^pb Andrew 
devifor. Ppon tht Stephen Andrew, ^^ab '^drew^^ 

uncle, ein|ered into jthepib^^oh of the pfemifes iii qut’ftion, 

continued .10 foe rents.and prdfits thereof during thVfob-' 
no.rity of De^^A»\Ain^mt whoj upon her .attaining .the-a^e 'bf 
years^ WSS ^drj^tted^iitp the pcdJemtHi and rcctnpttif the’rtinttaiftf 
profits of foofame p|emif^, and continued in fuch po#e^oh re¬ 

ceipt until her deathln 48o5r. D^drah Andrew died wilhout^ifl^,' 

anjd'aft^ foe had.itlamed'foe’%c of 2t;.y?it%. dulyjlla'i^'hiltd^'^^' 

ecuted her WiH^d^w^ thd j^efoffes Ih d^eftrtfo to' Ifof 
mpthcjr, (formerly Jeme Andrew) the Defendant' 

5 The 
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The queftion for the opirtioo 6f th< Obtirt wis. Whether thWkUbr' 
of the Plaintiff wae eritided to recover? 

Lens Serjt. for the k^r of the PkinttC The fiift quedion t»i 
Whether Andreto^ the'heir at law. of the whole blood pf 
Stephen Andrew^ be ctititlcd to the premifea in quedton in prefer¬ 
ence to the devifee of Deborah who was filler of the half 

blood to the faid Steuben Andrew f The feveral devifes to Stephen 
Andrew and Deborah Andrew being to veil utitil they ftiotiM 
relpc£lively attain the age of at yearSi, were executory devifes, and 
iintU tile veiling of one or other of the eftates limited thereby, the 
fee defeended to the heir at kw of the devifbr. Upon the death pf 
the devifor therefore the fee defeended to S^fSen Andrew.^ fuhje^ 
indeed to be devefted by the events of his or his fiftor Deboreddt> tLU 
taining the age of ai. But as Stephen either of 

thofc events took place, the feei which ri»nained in-hiiRti!! his death, 
defeended to his uncle of the whole ^aae AndNrdjj^ in pre¬ 
ference to Deborah Andrfiw hU fifter of the half Nood. It is truiCi 
that if a manSbe feifed of ao edate for did, and ader that edatO a 
freehold be limited to another peefeim, and theh the revirfion iit 
fee defeend to the firft taker, his poflefilon will not convey the in¬ 
heritance to his fifter of the whole blood in jpeeferenoe to his brother 
of the hatf blood, for io fueh cafe it is held, that he never has the 
revcrfioB ha pofieftion, and confeqiiently the heir.nsuft claim' 
through .hiaabceftorai^ not through him* But in this cafe there 
was. no levenfion exifting at the death of Stephen Andrew, fiticie 
the life eftates, upon which the reverftxi was to depend, had not' 
then ariien. It is held, that if the heir enter on the death of hit 
anceftor, and afiign dower to the widow and die, hit fifter of the 
whole blood will only take two-thirdt of the eftate in preforenee’ 
to his brother of the half-blood ;,and the reafon of thitis clear, for 
rile widow has a fret^old eftate in one third of the wholes 
nothing, ibnt a revw^on of that third remains in him. The 
ceptionB to tbeWle of yija/rKr have Wen confined to calcs 
uAiere annate Of fieehotd has been ititerpofied between the pOf* 
fdBoo pi Ike fiirft taker and the reverfion in foe. Itt thk oife, no 
filch eftate J^Ting been interpofed, the rule of pofejia^dtrit mv^ 
prevail,'iMid ooofoquenriy J^c. Andrew^ the uncle of the whole 
fake in prefinenceto the fifttr of the half 

hbod. The eftate indeed whkh to Ste^n Andrewi 

being Itabk to he defeated^ may polfibly be called a bafe foe; hut 
. Voi«UL 8C it 
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1804. U may bciJoubted whether it ought to he ib confiderttj*. There 
was no conveyance of a limited cftate in fee ; but by the operation 
of an cxeputory devife,'the entire fee, which defcepded upon the 
heir ,at law, was in a certain event to be-transferred to forae other 
perfon. But tven fuppofing the eftaW "?which delcended upon 
Stephen Andreva xa have been no more lhati a bafe fee, the ’rule 
may dill prevail; for there is no authoTity from whidi ii can be in* * 
fecrcd tltat the rule is confined to a fee fimple abfolute. Secondly, 
Deborah Andrew took only aja eft^te for life under the will. There 
are no expreffions from vthich a larger cftate can be iihpUcd. The 
Words “ alt my efTcds whatfoever not Otherwife difpofed of in my 
will ” do .not carry any «ftatc in the realtor. In Hogan d. Wallis 
V, 229., where the teftator gaii'e to his; mother “ all 

the retitiue of all the cffeds both real artd peffonal which he 
ihould die poflefled ofi” it was holden, that a fee paffed to the de- 
vifee; but the addition of the word “ real” plainly (hewed that the 
tellator did not mean-to ufe the word el^edls*' in the ufualfenfe, 
and upon that word the Court laid great ftrefs. luikpendent of 
which.they materially relied upon the iUtroduQory Words there 
ufed as (hewing an evident intention to convey a fee. The pre- 
font cafe is eftentially difterent from Doe d Chikott y. Wbite^ 1 ( 

35., in which tfie teftatbr’s w»der a power to dfevife what 
(he thought proper of her faid effeds” to her fiftev|( for life, was 
deemed to beempowered tb ftevife real reftates; for int^at cafe the 
teftator had prevloufiy given; her an eftate for life in his realty, a» 
well as bequeathed to her his iperfonalty; hnd the Court thought the 
words “ faid effe<fts*’ muft refer to allithe efiates before <^vcn her 
by the fame win. The cafe of Cdmfieid’s, Gilbert^ 
n^ecifive authority upon the prefent cafe. The teftal[;or there having 
given the ‘^ Tcal wfiduc and Remainder df'hU effe^siwhemibever 
and, whatfijever, and of what nature, . kmd,"and'qiwflHy .foever,” 
the CoUtt (d ^King^s thought that this rdfidtiary ^lWdiff w^^^ 

be confinfed- td’.peifbnaltyir' Lord 

princip^ ftifefe ia owthb word *efie^;* .bUfithat- 4 m#;(kndk 
alone^ «fid nofihing £>is added to alter its ufual In* 

SeganM\J'dc^^, Where the word “ real" was addcdtb|^h;^ with 
it'; but irl iti natural fignification it means perfotWl ' 

;' Bayl'ey ^rjtf for^the Defendant. Firft^ SfepbeH licver 

was ppffeffed^of a fufficicqt eftate in the pretnifb tofebnfth^ 
lum is no cafe or ikGum %o be fo4bd^ frbnii 

which 
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■which it can b^inferi:^ the of any . thipg lefs tH^^n. 

an ahfolute fee limpk will have rhat cReii. Novv k is clear that 
Siepben jinMrevtf never took any thing, more than a bafe fee. Far , 
the inbedtancc which dcfceoded upon.him at the death of hi» a;n-», 
ceiior was ^ubje<£l to be delbated by tlie vefting of the executory 
devife to hk After. If he had attained sat> the cAaie which de* 
icended upi^ him would’have ceafed, and he would have takeni 
ne'y eftate. by vfay. of .executory d^vifti, which;, would either, 
have beep jap ^ftat||^.fprft£e, and which would have n^erged in the 
rcverfion, orji pew chato l^n. fee fimpli^ But on the death of Stephen^ 
the bafi? fep;feaf?d, ynd the fee ftpiple tlefcended to Deborah 
heir of dfyifqr. > U ejear frorp :Co. rj. o. t^at the inter¬ 
vention of any cftj^te, pf . freehold hetyfecn the poiTdri^n and the 
abfolute f^O'fitnple wjll|^y^t thc poffelfor of thefirft eftate ffom 
becprping a ft. thpre appears that, if-the . 4 tber die 

Lexving a widow, and, the fpn ente;^,^ and take the xp^ts apd P/ofits» 
yet his eftate in fee Ample aa to ooe- .d^ird beipg defeaAble by thp 
right of dower in the widow, will pot-defcend tp .hi« Jfifter of the 
whole blood in preference to bis brother of thp half blpod, though 
the former will, be eptUled to the r^ma^iing |:wq- thirds. [Lord, 
Alvanley Ch. J,. If the fon die before dpwer be aligned to the^ 
widow, I rather think that the who|eiwoiuld defeeud to the heir of 
the fon i though, if dower be affigped during the life of the fop* 
the eftate in dower wiH interrupt the .feifin .of the fon as to one 
third, and turn it into revet Aon.] , §eppndly, Under the words 
of the will an eftate in- ft^e.palT^d DehoKpsh Andrew,, The in¬ 
tention of the tefltator/.to g|ye ta fee.. is^yident. It tjs clear that he, 
meant Deborah tp, talj:e, evepr thing,,.:^hich^ Stfp&^e, would have 
taken if he,had lived} and that attained .be ipeapt, 

that he ftiould take e^vei-y thing^apd. poking. *. Now li^ 

could not i.^te^nd to giye an eftate fo^ life only to. Stephen i for eo, 
infianti tt^'fimh an,eftate yefted, in it wpidd.lu!iyc merged 

in the reyerfipp in fee '«vh|ch defected ^ppp bipp, Sieplten thcrcr; 
f^e muft^atall events* have takdp a.fyij had he attained } and 
as the teftafor -appexirs. clearly to have.intended to to Dehorab 
all that ^ould have taken, k is baldly tq be'fuppfofer! th^' 

be could mean, in cafe of her death under a i, leaving iiTucit thM 
her chii^re^ ^ould ,he excluded. Suph thett heing Jdie ,apparen}; 
intehtidiii, tlh« Court ^iii give an efiV^ to, the pfed con-f 

fortnable ip that intention, unlefs* refttained i>y pofidve rules of 

' ' • • ' ^ i J > >. \S. • >• '% » • ' . * • ’ * > . , . » • * . « , . i 5. 
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law. ■ 'Tbe-words'** 

pofcd -to ^liiy'-wyii” ■ a«f ,„.,T,t»efo;.wor<^, 

are «t >«ttft::ia'ftrong; 'lii.tbe w<Nlav'«^;te£binj^^ 

Smkh r^ C^fti^ H. JS^»444* were«b«aijtei|-t^,ap^,.^ reaUf* 
thciiagf)' couftldd -'■'Wiiht' .W0fdBr^|N^0liald^^:'ep|li^ble;;>^ 

kt'. .^^,. 


In :jyo^ak'y,'^^€iJon^'k''h WOO that 
** ciFei^a;'^* »'B)ti^:L0rdl Man’sj^s&ljMie^'mi,. 
relied'it{>on fhat eircunii^nce, a^d ,ln[|4r«ris^ 
bankroll'la«^ wUere 
whicb oan brtornod ioto moxte^ 

Hottfe ofJborde, wheo itb«t 0i& Wm 
eitor, feetn to flvew^ tlb« *jadgii^ 

JBeMb did not proceed on^tbO word 
‘ On tbia da/ \be oplntoii irF the Cooft 
Lord Ai.va’niei' Cb* |i ' 
for the opbioo of the Cioort wta; Wlwrtbiefi' 
conftrddkioh eS^tbe wiH, i4ic t^ator’l 

an edtte Ibr k 4 or en eftate in fee f 0bi§eadla^|^e cafe It oe- 
ciifted to tbo Court that 'i^e was a pireHioIr^ pdiist tOj be do* 
dded bdFbre tlrat ^uelHcaf Oebld wrUt^ vm »^?i^baber tbefUie bmpk 
ekpeif^abt oh tbr Oftate f^r Bfe (if it Biould^be fe eonfblio^ /efted 
iiii 1i» fbo^ tcibtor, 

ot wbtiber 'ibe’ dtedfe' Gf’BflterdAi'bie*0ft*r' of the -hallJIlN^ibe 
tided to cUita ? That '|blb to shear; argued as 

WeU'astbeoihdV'attd'it''^'^tto;tottif>dfii'!0«d/ thit'We,#iaU now 
give diir 

an’ eftate'fbr'll!fe onl/to'b^'|j^*^ifo'the'‘iiiiBj^ter 4 ^'t^ 
fiicb an' «^ate^tll*t' ^'reVi^ba'' lb. ■ fto*W^-4ifi#ciad--to^hia .h«i.f' 
. at 1itiir\'''«ir'^#bibhiar ft- ■hbbM-‘dteii^bd'‘'tbfitMhbfer 
tber'!'' ’■' "1I*hlr##'b0;' ■Mb‘^iSer'^ltoo'#b^<'lb' .stban- 

tbaf a .to’aby'-inanb/ 

defodbttbbil',to^”". 


»'^#^|ilto?fliar'.waailaftj .ft^ed.-'^' tito 

I,:--', 

'this -pubE^r^^iV.-lt/'ii^ 






the 




IN Tfem FOilt'y-TOUi!Ll:ii OEOatSE H& 

tlifi libfes to h iki4'^ 

purchases a fevftrlloo ^jcpe^ftnc <sn ai& itRatci $or Ui^, and 4ies with¬ 
out ilTue, rtfgularly bis brother of the half blood iltaU not be heir 
to himi bccatife* though when thert i« a mefne feifm he oitght to 
malce htmftlf ,heir to him who is laft at^ualiy feiliid | yet* wh^n 
there is not fuch a ineftj.e fcihn, he ought to make himfelf lieir to 
him in whom it firft t^efis by purchafe.” After referring to Hodg^ 
kinfonne^, WboodyCrii,Cai^. %"^.^ wliere, upon a devife to the 
teftator’s fon by one venter, and the heirs male of his body, re¬ 
mainder to the heirs male of the body of the devifor, remainder .to 
the devifor’s right heirs, it was holden, upon the death of i?. 
without ifloc, that 6*., the devifor’s fon by another venter ihould 
take as heir m&le of the devifor, bccaufe’ it was qnafi an eftale tailj 
Lord little fays, “ Butitfeems fl)at the fee ihalhdefcend to him, 
iince it is a void devife of the fcefimple, and doth not veil hy pur- 
chafe in the eldeft fon, but by defeent/* The iame do^ftrine is laid 
down in ycnk\ cafe* Cro.Car, 151., where the Plaintiff having de¬ 
clared in debt on bt>«d againft '^the Defendant, as brother and heir to 
“J. 5 ., and the Defendant having pleaded riens per defeent fromi his 
brother, it appeared that the obligor died jfei/cd, leaving iffue* and 
that upon fuch iffue dying without ifft^, the lands defeended to thife 
Defendant as heir to the fon of his brother, whereupon the Court 
gave judgment for the Defendant, for he had nothing as iinme- 
diate heir to his brother, but by defeent from the fon of his bro¬ 
ther. But in the cafe* of Kel/tew v. Rowden^ Carth. nt.^^ Mod, 
^53., where A. being feifed hn fee, bound himfelf and his heirs jn 
a bond, and having two fons B, and ^’ limited the eftafe to himfelf 
for life, remainder to i?. his eldeft fOn in tail, reverlion to his own 
right heirs ; B. entered and died, leaving a fon D., who died with¬ 
out iffue, upon whofe death the eftate tail b^ngdxtiod, the rea 
vcrfion came into poffefliOn, and defcended in fett upon C., it 
was holden in debt on bond againft G\ as the heir of that the 
declaration was proper, for thmtgh i?.-and D. had eslch Of them 
fuch an imereft in the fee as that they might have fold/changed; 
or forfeited it, yet they had riot aSltilrf' feifin thereof itt poflifficto* 
fo as to be either afiets in their hah 
to prevent a brother of ihe half fffom» entei 4 hgji^ 

were feiftd otffy of the eftate J&stili'arid'rhe^father bolrig^f#e .perfon ■ 
who was laft feifed of tlte fee, It. Was Tufldlettt to «hai1gethe De*' 
fcfldant as' hdr to him. ■ In that cafe Jjadgriteftt was given for the 
Hi. 8 D , Plaimiff 
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Plaintiff b/ three judges tgainft E.yre J.}' and they held that il it 
ikot the icverfion in fee, but the puffeflion, which makes the party 
inheritable. Both thefc cafes are'noticed in irry Brother iffW/wiwr’s 
edUioit of Saunders in the note to JeJfnJon v. Morton^ vol. a. p. 7. 
Thcfe, and many other caies which 1 lhall forbear to mention, 
piove, that where'there is an intermediate eftare there is no feihn ; 
though, as I before obferved, if a man pmchalc a leverlion ex¬ 
pectant upon a freehold, it will defeend to his htir, though ir has 
nc\er come into pcffelficn. I fliouid not have conlumed io much 
time on this part of the cafe if the doflrine had not been in lojic 
degree impeached by tlic cafe ot Smtih v. Parker^ 2 Bl. 1230. In 
that cafe the C’ourt of Common Picas held, that wheie an in¬ 
termediate tenant for lifp, with remainder to his iifft and other 
iv^is in tad being in poffeffion of his ellate for life, and having 
the rcvcrfion in fee in himfelf, fubjedl to intermediate eftates 
Ar life, with contingent limitations to the firft and other foiis of 
each tenant for life in tail, entered into a bond, and died without 
iffue, the reverfion was affets in the heir to fati^fy the bond, 
when it veiled in him in polTeflion. My brother M'illtams^ in his 
note to yeffrefm v. Morion^ takes notice that the authority of this 
cafe was queftioned by Lord Phurlow va Tht Marchiuiteft oj 
T-vaecdaU v. Pbe Earl oj Covtniry^ i Mro Cb, Caf. 240., and that 
the opinion of Lord Hardvaicke^ as far as it is to be colleded from 
the cafe of Cmmingbam v. Moody^ 1 Tea. 174,, feems alfo to con¬ 
tradict the opinion of the Court of Common Pleas. It is to he 
'Obferved indeed that the cafe was verylhonly wigued, and that it 
does not appear to have received all that confideratiun from the 
tCouri which it deferved. Mr. Serjt. uidatr merely obferved, that 
(hough the remainder in fee veiled in’the obligor, ^et being after 
many intermediate remainders, and ’three of them ellates tai*, it 
‘Was too remote to be an adlual feHin of the freehold and inheri¬ 
tance. I cannot help tliiukinp, with deference to the very learned 
Judges by whom the cale was decided, that if the matter had 'been 
more fully difeuffed it would have been differently determined. 
Lord Ch. J. JDe Grey feems to have thought that the only ciifHculty 
which could have arifen would have turned upon the queftion of 
,priorityyfuppofing sill the fuccefitve tenants for life, having in them 
the reverfion in fee, so have entered into bonds. This fibrves to 
fliew in how great hafte the matter wa<i determined; for if the 
bond operated as a charge uj>on die revei fion, it mull have had (tie 

fame 
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famc'ofie^l in rc^fpe^ of priority aft afly other incumbrance by the 
perfoa creating the diatge. Mr. Juftice Blaclifione^ though lie 
agrees with the reft ^the Court, takes the true diftindioo, fpr he 
fays'the obligor might have fold the reverfion, and might therefore 
have incumbered it, though, ftridly I'peaking, his bond was no 
charge upon the revcrlion, but upon the heir in refped of 
filch reverfion defeending. The only queftiou ought to havn been. 
Whether the Defendant took the reverfion as heir of the ohligm 
or not? The Court feem have taken np the cafe in a wrong poi;iv. 
of view; and Mr. Juftice N 0 ks alnioft apologifed for having re- 
■ferved the point. Fortified, therefore, by tlie opinions of I.ord 
liardivicke and* Lord J'hurlo'Wy and after reviewing the fcveral 
cafes upon the fubjed:, I feel inyfelf compelled to deny the au¬ 
thority of that cafe. It appears to me that ir cannot be fupported 
without impeaching all the decifions which eftablilli that the vefting 
of a reverfion will not make fuch a pojijfio fratris as to convey 
the eftate to the heir of the perfon in whom it vefts. In Cunmag<- 
bom V. Mooefy^ where the limitation was to hufband and wife for 
their joint lives, remainder to the children of the marriage in tail, 
and for default of fuch iffue, to the right heir of the hufband in 
fee; the hufband had one daughter Or the marriage mentioned iu 
the fettlemcnt, and another daughter of a fecond marriage, and 
upon the deaih of the firft daughter without ilfue, *the queftiou 
wa«, Whether her fiftcr of the half blood was entitled to the rever- 
ficn in fee ? Lord Hardu-'icke held, that as the reverfion which 
defeended upon the eldeft fifter w'as never clothed witli poflefllon, 
it was governed by the rule^g^T^o fi'atris^ and would defoend 
to <he fifter of the half blood ; and he relied upon the cafe of Ke/- 
low V. Ruwden. In iMdy Tweodale v. Lord Coventry^ Lord Tbttr^ 
lowy fpeaking of the cafe of Smitk v. Porter^ fays, that the dedlion 
in that cafe did not fo faiisfy his mind a® to have enabled him, 
had it been nccefl'^n•^', to decide the queftion refpe^mg the rever¬ 
fion without referring to a Court of common law. We now 
come to the point in this particular cafe. It was urged at the bar, 
that admitting the doflrine laid down in the cafes to which I have 
alluded, yet that in the prefent cafe, until the contingency hap¬ 
pened, the fee defeended on the heir at law trf“ the teftator, fo that 
the wife of fuch heir would have been dowable, or the hufband 
tenant by the curtefy, according to the cafe of Snekwertb v, STWr- 
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keU{a). Admitting the ddtittne of that cafe, if the fon of the 
teftator bad married his wife would have been endowed. This 
cate,is to be found in CullcBanea '^uridka^ p. 332. But we have 
been fuppUed by my Brother Lens witlj a more accurate note than 


(«) The folloviing iiotc wa- luaii to’the 
Court by Lent Stijt. on ihc tliiy after the 
argument. 

Buckvintih V. IkirkiU^ !>• R. Trin. 2g 
Cee, 3. —Thlu was a Cafe r»r-.rviti ftciin th 
Cm/iin'/ge ifff/.es. The form of the ••vlion 
was replevin 

0.,iile to truikes and tufii lieiis to lu- 
Cf'ive the rents and piofits t f a tert. in 
ettaie, and apply ihtui for ti c iiimnirt ante 
r.f .’!/«')■ Rariii-s till Ihe arrived at llie age of 
2i ycais, or till file married; anti on hir 
arris itiE at foch age or mairyiiii, tti the li!e 
r.f fl/t-ry Eamt'.’, her htirs and -(I'gn., but 
in cale laid R'erj Ihould cie bitoie the age 
of ar years, and without Ici-viog ifiet, tc- 
mainder over. Maty manied and had a 
child, which child died, and’ then Mary 

died before fhe arrived at the age of oi | 

i 

years, I 

The qufftion was, Whither Ma>r'' bel- j 
baud was entitled to t.s tenant by the j 

curtefv. . j 

//W for Pbiintiff. In ordvr to m.- l.c ihe | 
hulbsnd tenant by the curtefy, the wife j 
mutt bs leiied of an ab'olaie rad'fcafible , 
eftate in fee fimple cr fee tail. In P/,jne ] 
V. Sa/.:rirt, Goulds, and l Lcai. 167,6. C- 
ihedilUncti. n iv taken between a limtia.ior. 
of an eftate, ?s where an (tt..ie tail o-pucs 
fer want of iffues, and a condition, wliiiti in. 
its creatirn is to defeat the clla e on a cer- 
lain contirgcBcy, anj it is held that the 
firttis fubjea to the let'Eiuy by the curtely, | 
bot tithcrwi!'’ of the fecind, for, it is faid, 1 
the condition fhall rebitc ta ihs dc'ccfiinte j 
of the elhie. In Doothly v. t'truou, 9 Mod. | 
the di.vile wr.s tc Aune (the he.if v ' 
law) for life, and if l^ie cnnriieJ and 
ilTne trale of her body living at ti.s time of 
her death, then to fuch ifl’-ie male and to 
bis heirs forever; bu. if file died leaving 
no UToc male at the lim- ef her dea'h, then 
to Gore Jlooshiy .and his helts for ever. It 
was hhid, that fhe ■ hulbatid of Anut, fnt 
having Viariicd and had iffuc, could net be 


the 

tenant by the curtefy, though Anut was 
heir at law, and the fee defeended to her in 
I (he intermediate tirar, and it w^is fidd by 
I the Court, “ Wherever the eflate is to be 
I tleterniMicd by caprefs limiiaiion or con- 
dlil^n upon the death tf the wife, there the 
huttrand ftrall not be tenant by the curtely, 

I ai.d a c.ifc is put whpre a contingent tflr.ie 
I I! tiTvening between her eftate for li.k, and 
• lie inheritance, prevents the tenancy by the 
I curt. fy. 

li'bitchureb for Defend.nnt, cited L.i fee. 
33 and 51. to (li-w that where the wi! - h:.s 
.•n eftate of iiileriiancc, the ludbitid 
b;- tenant by the curt, fy, and if ihe eftai? 
ix.flv for a moment it fltafl not be deflated 
as to this purpofe by its fu'‘.fequcnt eViei- 
mkatioc. Co. Lit. 30. In Eeoihl.y v. 
PtrnoH, the heir mtle of the daughter i.itght 
be ronfidered ns taking by purchafe. Thi'. 
is a condition fubletjiienl, and fli.-.l not 
defeat the privilege which has oucc at- 
Uthed ; 3 Lfu. Pro. /A. tiile,Tenant 
I’j the Curtefy,//. 14.. itse hufbrnd is liable 
to the fcivices during the lift ot the ivi/e, 
and ihtrefote his piivilrge fubfilli, ihougli 
the eftate out of which it is derive J is de- 
llroycd by the death of the wife wi'.hout 

ilTuf, 

Kcply. Teranry by the curtefy is not 
properly d.iiv'd out of the wile’s eftate, for 
it may fuHS(l^|;c5'0.id it, wh're by the expi¬ 
ration of the limit,iii'>n the w'fe’s eftate is 
gone, but i; is a privilege merely. In 
fJectbbf V. Ptruoa the wife bad a fee till the 
coniingeircy. 

Lord . Mau'ftld. There i* no cafe ex- 
prsfily in poioi, let it be fpoken to again. 

Bu'Ur J. Is the remainder-man heie heir 
.It law fit was admitted at the b«r that he 
was, and it was agreed to add that fa^to 
the c«fe. 

2d Argnmeof. 

l.t Blanc far I’laintifF. 1 here has been 
an adcttiuti made to the cafe on a fuggeftioil 
of the Court, which ibtet that the dtvifee 
3 over. 
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the ooe la prhit. very^Jilo^ the {nrcsfetuu^ It 

<»ecarioU loitae Wife at ^ utat di^ 


at dlie utat } 


and the (lil£Mae fully oo^i^ated Vjfim W 

tlieaiAMttii Hargrufw 24i;i «• *FhisireiliMi- 


,im'' 


ovATi the4cnlt of Afimgr J!eri««r|iii 4 er si, 

hdl •* Uw «f 

t«fi«tor.. 1 am to contend that |be eftate la 
Ihi* cai« ukea hy Hmfy the arllh a;a* a do- 
ftafible %ce fimple, and thai to iatroduce a 
teoancy by the curtefy, ^re noft be %|te 
fimpte or fee utl abfoliite aiid mdeftafible. In 
Bi^ue V. Summit clt^ la, ths left Orgooient 
t Hkedtl^ 

tinaion it exj^refaly nedeto nU thetepor^, 
and they ill agree, that had the eoaditioa 
been broken, (which era* not the cafe tl^e, 
becanf* the woman died wkhin the time e/ 
peiforroaneei and fo the eftate tail wai rega* 
gularly fpent), there coaid not hare hemi a 
tenant by the curtefy. The cafe of 
V. Vtratn, 9 Mml, 147. e&abliftes the lame 
doflrine,andfBveralcafet are petiO thede- 
termioatlfin. The calea decided 00 dotem', 
which to tbi* purpofe are the fameaa oa tho 
cnrtefy, though they difter as to the aeccftty 
of a'dual ftUia, and la the caftdf trell^ eon-- 
hr A ihtadodlriiie. 1 Bui. tit.Bo«ier 

F.and I Bunt, 377* To create tepaney by the. 
curtefy it is not barely fofficient that there 
ftiall have been iiliie capable of ittlMt|j»gl 
It is act fuSt^Dt in dtecafy pf jplm. tenante, 
2 It». M- 90. Mi de&eiiioa of 

the cartefy fays, the iftue muft be capable 
of being leiftid ** of fyeb eflate at (he drift 
bas.;( Thoft wtHds ere material* .and. ex* 
elude focK an eftate is this Where (bcio U a 
eondkiott annexed to the udft'i eftate only. 
Teoaacy by .lftM curtefy Cbatiiohs in 
ftme. manner at before the fiat, ahdrJI^'‘ 
2 liifi. J 35 * ® 

339. ibhuu. 341. Bftates nrhlch fince the 
ftat«. dr iidmW hare hicamo eftatts tall wire 
of f*a ftmple condiiieaat. 
By the blr^ of dtey beoame abfelnte, 
ahd itSit lf d^ roafen that as to the ctirtefy 
theM.iliiWhkdSftlifyaacr'be^^ 'eftatts iafee 
edd ,^Waa tfiil,; fyir ^dhe- rafteaditnee 
elTeBili ft the curtefy, aamefy the birth of 
ii^; il(iri''remaiaid' i'ii to tliit 'jmrpnih bo' 


^Haakdi batnma fteoii fer.fajiddiwr fade 
it;waa,aB abfytotf fteoa whkh'iai ftorttfy' 
attached. Sot eiSatea created with an or- 
^efs coatlitioit liha the ^fttot, niteer he* 
cafte abfidttft. This eftate was alsMf 1 do-, 
fiafibie^aad was defeated bf dw death of 
the wife aader the ege of at edlfthat letT' 
.lag iftue. 

tmri. Executory i^iftd^e add 
dkiyifes went not in oft at W> Wft of the 
ftai'. dr (buiti ih'ey wt^ .»oi''uiitei^cd b 
Pftp«*'tipsilWd 4 <®*,ft.eftn«* 
and foftowing icnowp prittcipilft.* 

The eftate by the curftfy is not aecffil^lllty 
a part ttf the wift*! eftate, for it amp Wa^ 
after the wile's eftete has expireds.'hnt k la 
lalura oat of ihewhide feefimpb* la t. R», 
^^*676. the ^nrt wa$ CffKtfy divided, 
aad the reefon givea hy |f«l& tjtat dower 
muft be derived out of the huftNiad’s eftate, 
M<clearfy a bad,W* Thft* U no cafe t« 
point M eifter fldr. In P^jim v, .Summt, 
the d<i^«i' went to eftabnlfa the cartefy. 
This is a limitadtm conditioiial, and nor 
m^ely a r^dition, ftr t^e dcfeafaace baa 
no relation to t^ dme of ereatieg the eftate, 
as In .th< cift of n condhioa merely, the 
brasej) of whkh avoids fdi mefim 1nt»m.< 
brances. In the report la ttunard, oat of 
the caibs put is this, B, if he does a par. 
i^iodar diing la to tdte the eftate from 
y. &*, 7. d. maerics, it it there faid, if 
y, B. do the paraenlar thmg required, 
yet tdte wife of 7. S, ftiatl be endowed. 
Beftwe the fiat^ A danit, wift tenant ia 
tail hpc Iftna.fitd d«s, fte eftate revem to 
the donor; vet the huiband will be tenant 
by' the Cnhefyi and the eftate does not be> 
come an obfolore fee by the birth of iftbe. 
C«dr patt a caft of the wife having iftbe aad 
being ettaiated afterwards, yet the huftand 
Is tenant by the curtefy. 

Jleply. Coffeiy is derived oat of the 
wife’s eftate, becaafe by . the birth of iftue 
her eftate becomta abfolute, and it doei not 
* E properly 
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ihg in £hat note ia fheteefen^ 





as fuch'leite'ii' , . , 

mutenih. c»ly t<! 

Jjw ddw« and the hoflMnd hii after <h% latliirattefB of the 

pariod to which the fee chatted with th'e doWef or eurtefy!» to 
continue; bat that %hete Sie fee% originaBy derifedhte^date 
porting a fee Broplei 'of fee tiil ahroluti' o/anci»M«iiWj 
fiMequcnt worda is made deteniainabli Opdn ifome piliicuHf 
event, thete, if that pariVcuiar event hapfitnt, the wffe a ^hvirer anil 
th^hufijadd’s eurtefy ckfe with the edate to. which iU« annexed. 
It is not necelfary for me to enter into an exatnioaiidn of the fe- 
v^al cafes referred to in this note, the obfeiyations there made 

are eertainly worthy of attehtiooj 6iit wedo not feel -oorfelves 


properly rfwf *«- of 

iKe wife*e ,«ft»te, TWi .»rs« cMi- 

tjoi>8l,.#nd never wrned w»kj a fee fiiapiCv 
Tte cafe pat by i»«». caMOt be law»,for 
if it •'wea fbe *vife. of, every n»of»faf«e 
*ou)4 be eniUted |0 dpawf if hbf 

elUie. ’ . 

Lord iiamfield. Tenaiicy by ibe C»rt«fyl 

rtified brfore tbe ft»t. dt daht wfl jb* dc* 
finiiioft of it U, tbaii, the wife moa ije feifed 
of an eftaie of inherittnce, «yh*eh *>3! 1^9®* 
WIity her iflue bji the huibaoil; ihay inherit, 
and there ‘(libft be iffue born. Eftfteiof 
ihti lime i»ere of t^*o forw, ^eoniMi^ai Of 
abioluifi, and tartefy applied , to ^both 
equaily. 1 laoMOMgree with the argijrotht, 
that on perfortotfee «f the !<b«diiKrtt'by* 

birth of a chiW ihphftate heiai,m^^fol»«e j 
it wat hi by a.fttb«l'y « 
inity, and for the fftsetal porpofe of aliena¬ 
tion but for ao other. It otherwife TOvefied 
to the donor on. failareiOf the iffue according 
to tbe criginal reftridtion. A* common law 
tbe only mo ificaiiob of elflatee wa» by edh- 

ditioD. The ftattiln of mfeabMUhdncod hi 

greater latitude .of qaalijScaitOba bwt there 
arofe a great dread of letting in perpetoi- 
tiea by means of the exieitfive operation of 
mat ftatote. and in the #me of A/fe. and 
Jttmut many .cafei wer# dedded tyilh a 
view to ptevtnt that effeft; with tbit view 


te^a* allowed to bar condngant remaiR- 
deri before the perfon who was to take 
cameioto t£i } otheri were held to ha too 
remote in their twatibo. The cafes pro- 
cteded io that view too far, and eftates 
vrere too much loofened, and it became ne- 
eediiry to refiraio them again; and in the 
tithe «f the trooblea, eminent Uwyeit who 
were thehchainbcrceitafaiydevifed methodr. 
which Ob their return to Id'tfiminfttr HaU 
they pot iiv praaice, fuch as interpofing 
trudeea to preferve ccmitngeiit remainders. 

bif long date that the rules liow in 
<aA have betd edablifheds ^ -reinemheir tbe 
i)jtiad«)S 30 p,^f the rule which pm^ribaa the 
tithe in which executory devifes muft uke 
tacA to be a me o> lives rn being,' and zt 
feaiff'dftelWatds. . It is contended that this 
;M*’otHiditional, .limitauati;, it is ftot fo, 
^gt. .p .cpb,tiBgeBt limitation,, ali t^fet 
i||ted go open the diflindton of tbrnr being 
cobditions and not lioitaldons. Dttring 
t)M Ufis tff tbe wife fte oon^oed: fcMf of 
dmple ,tp which^her;.Mrae «ij|^ by 
poffibility inheHt. X. am .nf epialcMi/i 
the Defendant is entitied to Iw canaht by 
the eurtefy. . .''-v;!...,-:'v 

'' 'The reft of i^e '.CedK'' Hhitlhg^ /JMg- 
• ■teni.'fbt the Oefesdnnt. ^ ^ a-H; i' . 
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!\ r<*f|>^p^ng fUfiefy art! 

Mr # i|}n^iifo» .'Jp|' t^'ti^oitl^t h'® claim lo,,' 

be.Jseit'l'. 'pmss-he ^dbim # W htit ti^.^fcc .finsple abfclut,€;„?',. .tiis 
tuk tM, tim»"^C>ih8rd##\i^f.-Jiia. aacsllor, thac.ia. jtM 


^ f#e fiibplcififbfoiuW defceiided ujjqh ;t»i 8 b 
# futii heir,, b# | j^eVc|fio<ii expc^^ant on a a cftafe for life. 

Now wMc wa$ the lei fin of }.hc fon .?.. .It is iaid tM he had ooce 
a fee iii himj and if fo^ vfh'^ did it Jtrot defecnd to his heir f ^ 
it rauft $6 admitted that tfe^t‘fhn'dld'’'hof'dfe hfltoa(Hy';feif<^ 
hraplc afefolute. but poly of a reveriwtt ekpeiaaikC od an ef^ite fpir 
life- As to the cafe of do<»r^f I adhik tlkt the ^ KOl^Cil^ der 
fetnds'tipon, the Ion-till affighthi^J ofdpwerf’hvt^Htii'ld^^ 
affigned, the fee at the death. ihiil deiebtid # Mr 

of the father, and not to die Mr of the. fsBi, % j^MiPnt ihsa: 


dower is affigned It ifi the iaraft'asIffKtf^Hie'h^td tAeh'^^^^^ 
at the death of her. h^and,;'’japd' 

a reverfion in that thM^iaity tsdii^ pot defp^d^hk fitter 
of the whole biohd ift"*|jH^j%hce t«r;hia bro^ the half Mood, 
for though he once . ha^.pc^cffiph whole fet/fimpie^ hu 
,aaoal feifin was defeated by' the afligameht ^ dowip %%i8 ap- 
jiears from Co, Z,itt. t$. a; ; #3 iti- Cs, Zdt/.’^t\, a.jlfla'faid, fhat if 
there be grahd-%hejCj fa^iber, and . Jon, and the ^hd-father btf 
feifed ofihpte,acre«>in feewapd take# .bfiie #d dieth, and the land 
defeeadeth to dbeifather and #e father dkth,fai3d tbe\wife of ib^ 


g#n<i*f^th«r'is endowed of hhciacre and dielti^ tM wifbof the fa- 
tlief ihatt hif; ®od,owpd only of thetwoatres rwdutt j^ifbr the dp«?er 
of the gran^,mb#er i» #>rkmount,tl«j tbdi(h^ the fatM, 

and the feifio of the father; wbkh defikndei to hfe (belt in law 
m is defeated',-and.lbe ttithea .had.bnta rever^n eape^ant 

on a freehold. The fefutt ojf* thk c*f« I take to M' ^hftt the frther 
wa*:feUbd ,in fee fuM«d to tbeidblirer of ibc grand-mother, and 
yns in the fame fitnabon as the Ibti of #e teftator in this rai'e until 


tM COrilingehcy bapphned; and it afpeats- to me decifive of the 
{»efrnt eafr. The cafe of Goodrigbt v. Stark^ 2 alfo appears 

to me tnb® # pmnt , In that cafe George Paynter devifed to his 
£# in fee, but if he happened lo die befotie 21, leaving no ifliie, 
Cp - the teftator’s mother Catbenne Paynter in’fee. The teftator 
' ' died 
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I . 

and Mr,, of, 
wither i&e,/; 
i(^or£:€ iht fon f t£c 
tatberint, aiid 

TKc queftion was. Of tm, 

whether qf,iho bafe, . 

or of the poifii'bliity which 
mother? If of the formia^jtits 

tstled} if of the Utter, his hetr oa tjhe part of his gra^d-modM* tt 
was eonUoded» that upon the death of the leMotthe Ipe ^^eoded 
'i]|^a,thp.fOD,;Mtr!4thMtdm|;''thh.e(^ toHm.]} that 

in.t^dl alfo .deUeaded upOa,.!^^, 




After tb(t lur^iheot, Mrd Qu |. IFfi/er^ Mr. Juftire C^e» 
and Mr. Jod^e ^^reh Uuimated thehr opiqbas that the fee hmpte 
did acA d«fcen4 b f^h opph the death of tlte teftator, but was 
only devlfed to him upm coodidons and that as the condidon 
upon which he was to take neeer happ^ed, the heir of Catherine, 
to Whom it was dexibd Over in &e, was entitled, according to the 
rule adc^M in Chodright d, OnmaU v. Wmdi WiUet, 2u., that the- 
heir of in teceeittory deriCee in fee fiiall ttdte though the devtfee 
die before the contingency happen. Mr. *|U^iee how- 

evts* etrteri^tuiigfbmedoubts, the c^e was argiM again, and after 
the fecond argument it appears that the Court were ait agreed, 
and the Chief Jnftice was leady to deliver their opinion in htvonr 
of the Defendant, Hfugh he deferred it ill ordet to give an epimr* 
coaity to compromife thw matter^ £f, therefore, lab' are to cbafiiler 
the exprefltOn of the Judges a^Eer tU| hrii argument as the opinioti 
of the Court, the cafe is an eafxt^ Authority in ^ there, 

although the eftate id fee defeended upon the fbn until the contin¬ 
gency, it was holden ,not to be i^tat fort of fee which would defeend 
to his heir ex parte ^ema* The comment of Mr. Feame, m 
Treatife on Contingent Remainder and Executory I>evifei^ v^' st;, 
p. 449., appear^ to me to be very well warranted, and We tamndt 
better exprefs our reafon why in the prefent cafe the 
feended to the fifier Of the half IdoDd, and not to the unde 

I 
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IN,THE FORTY-FOURTH YEAR ClF GEORGE IIL 

• 

whole blood, than by adopting his expreffion. “ This,” he faysj 
** is agreeable to that nile of defcent which re£}uirc% that a perfon 
who claims a fee fimple by defcent from one who was the firft pur- 
chafer of the reverfion or remainder expectant on a freehold eftare, 
muft make himfelf heir to fuch purchafer at the time when that 
reverfion or remainder falls into pofTcflion. So here the intcreil: 
of Catherine Paynter was future, Ihe had no feifm of the freehold j 
and therefore the perfon claiming by defcent frotn her, muft, by 
analogy-to the above rule be heir at law to her when the eftatc 
fell into polfeflion. And as to the queftion ftarted in that cafe. 
Whether this executory intereft did not, by the defcent of it from 
Catherine Paynter at her deccafe upon GeorgCy who was then her 
heir at law, become merged in the fee which he took by defcent 
from his father (the teftator), it vanifties when w^e confidcr that 
the executory fee devifed to the mother could have no exiftence 
before the deceafe of the fon under age without ifluc; for upon 
that evcnt'only could it arife. Now how was it poflible for it to 
merge before it had any exiftence ? If it could be extinguiflicd 
by merger it muft be by its union with a greater eftate, out of 
which it was to arife, and of which it might be confidered as part, 
or at leaft as an extradiion. But how are two eftates to unite, or* 
one to become blended, or confounded with, or abforbed in the 
other, when both are of»equal meafurt, vhz. both fee fftnples; and 
of which the one cannot commence or partake of exiftence at all, 
but in an event which deftroys and annihilates the other The 
rule is alfo well ftated in Watkins'f La^JO of Dejeents^ chap. 3. f. 2. 
He fjrft obferves that, “ when a reverfion, or remainder cxf)eclant 
upon an eftate of freehold continues in a courfe of defcent, it 
continually devolves on the death of each particular heir to the 
perfon who can then make himfelf heir to the donor or purchafer, 
without any regard to the very heir of the precedent perfon wlso 
fuccccded to it by defcent; till when the particular eftate is deter¬ 
mined it ultimately vefts in pofTcflion in him who at fneh deter¬ 
mination is the right heir of fuch donor, purchafer, or original 
remainder-man. For as there was no intermediate perfon adualiy 
feifed of fuch reverfion or remainder, no one could be the mean 
of turning its defcent and becoming a new flock or terminus ; hut 
fuch ftock muft yet be in the dotior, purchafer, or remainderman, 
and muft fo continue, if no allcnaiidn be made, till fuch eftate 
VoL. HI. 8 F fhull 
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1804. IliaH become vefted in pofiTelHon.** He afterwards adds, ** So alfo 

'^Doe'^ refpedfc Jto contingencies and executory devifes. Thus on a de- 

1/. vifc to G. in fee; but if he happened to die under the age of 21 

Ill*TrOK» * * 

years, leaving no ifiue', then to F, in fee ; after the deccafe of the 
teilator F. died in the lifetime of C., who afterwards died under the 
age of 21, and without iflue; it was held, that the lands veiled in 
P’s. heir at law, upon the happening of the contingency, {viz. on 
the death of G. under age, and without iflue,) but that the in- 
terell, while it was contingent, did not fo attach in G. who «was 
heir at law to P. on her deceafe as to carry it on his death to his 
heir at law, who was not heir at law to P., but that it veiled in that 
perfon who was heir at law to P. (the firft purchafer) at the 
time of the firft contingency happening.” On the whole, we think 
that it appears clearly, notwithftanding the cafe of Buckwor/b v. 
Tbirbel/y that Stephen j^ndrevf did not die feized of fuch an cllate 
in fee as would defeend upon his heir of the whole blood, but 
only of an eftate expedant upon the life eftate of his filler, 'This 
being the cafe, it is not neceflary for us to give an opinion upon 
the fecond point. 

Judgment for the Defendant. 

Lord Alvanley Ch. J. afterwards noticed a miftake in the re¬ 
port of Jenkins d. Harris v. Fritcbard^ 2 Wilf, 45., which cafe is 
there faid to have been determined in favour of t^ie Defendants, 
whereas all the reafoning (hews that it mull have been determined 
in favour of the lefibrs of the Plaintifis. 


[Mr. Juftice Cbambre was abfent during the whole of this term 
from indifpofition.] 
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A 

abatement. 

Stt Pleading, z, 3, ii. 

Trial, 1. 

ACTION ON THE CASE. 

S*i Deceit, i. 

» 

ADDITIONS. 

Stt Affidavit to hold to Bail, z. 

Pleading, 11. 

ADMINISTRATOR. 

Stt ExEcijTORS AND ADMINISTRATORS. 

affidavit to HOLD TO BAIL. 

Stt Bank. Act, i, 2, 3. 

1. In juflifying bail by affidavit where the 
fame perfons are bail in more adions than 
one, each affidavit ought to flate that the 
bail are worth double the amownt of the 
debts in all the a£lions wherein they offer 
to become bail. Fitld v. (P’ainewright, ti. 

42 Gtt. 3. 39 

2, In an affidavit to hold to bail the addition 

of <* manttfadurer’* to the deponent’s name 
is fufficient. SmM v, Ytungtry M. 44 
C/a. 3. 55 ® 


AGREEMENT. 

Stt Insurance, 12. 

Penalty. 

Pleading, 5* 

1. /f. agreed to underlet his boufe to B. the 

latter paying for the furniture at an appraife- 
ment i held that B. was excufed from the 
performance of the agreement, becaufe A. at 
the time he quitted the houfe, was in arrear 
for rent to his landlord. BarirUgt v. Sato. 
trby, 7 ". 42 Get. 3. Pagt 172 

2. In ajfumpfitj the PlaintiiF on an agreement 
by the Defendant not to avail himfelf or 
cake any undue advantage of a communica> 
tion made to him by the PlaintiiF of an in> 

. vention for which the PlaintiiF intended to 
take out a patent, and affigned as a breach, 
that the Defendant fraudulently obtained a 
patent for the invention in his own name. 
Evidence that the Defendant fraudulently 
obtained a patent in his own name, which 
the Plaintiff afterwards agreed fliouid re, 
main in die Defendant’s name upon certain 
terms, which terms the Defendant before 
the commencement of the adlion had re> 
nounced, infilling upon the invention ia his 
own, was .held to maintsin this breach. 
Smth V, Ditktnfmt H. 44 Gta, 3. 630, ^ 

, ALIEN. 

See Bankrupt, 3. 

ContraCT, i. 

11 


I 


AMEND- 



amendment. 

Common RtcoVEay, i. 

1, 'J'he Court ot C. B. reTufcd to amend a 

J^ire facial ajjainlt bail. Fulwesd v. Annitt 
i/.43 0fj. s- Fagti 2 t 

2. In an ai^iicn on the Ratute of ufury for 

taking more than kgal intereft on a loan of 
money lioin the 15th of April to the 14th 
of Ju/y 1802,” the Court will amend the 
vcidid by the Judge's notes, if the Jury by 
mifiaking the date of an inftrument create a 
variance in their fpecial hiiding, for which 
the evidence affords no foundation. Manners 
qui tarn v. Pollan^ H. 43 Geo. 3. 343 

3, If one of tile deeds to lead the ufes of a fine, 
vise, the leafe, contain the word “ tithe.',” 
but tnc other deed, viz. the releafe, omit 
that wold, the Court will not amend the 
writ of entry by inferiingthe word *• tithes,” 
though the releafe has the words, “ and alfo 
all houfes, ways, &c. hereditaments and ap¬ 
purtenances whatfoever, to the faid mef- 
fuages, lands, &c. belonging, or in any way 
appertaining.” Phillips v. JoneSf E. 43 

3. • 362 

4. The Court will not give leave to amend 

the count in a writ of right, unlefs a fa¬ 
vourable cafe be made out by affidavit. 
Jjumjday v. Sir R, Hughes and John Bedford^ 
7 ". 43 Geo, 3. 453 

, annuity. 

« « 

’1. If the memorial of an annuity deed between 

A. B. and C. after deferibing the parties to 
the deed and the contents, Hate that it was 
executed by A. and 6'. in the prefence of E. 
and P.t it will be no objeflicn that B. alio 
executed it in the prefence of the fame par¬ 
ties. For it is fufficient if the memoiial 
Hate all the fubfertbing witncHes wi.bout 
fpecifying what fignatures they rerpeflivcly 
atteHed. v. Knight, E. 42 Geo. 3. 

253 

a. If the memorial oolf Hate the time at which 
execution may be fued out by words of re¬ 
ference to the deed, it is fatal. ib. 

appearance. 

' J5*s PaRTMbrs, I. • 

pRAC-nCB, 5. 


ASSESSMENT. 

See Copyhold, z. 

assignment. 

Bankrupt, 8. 

' Insolvent,I. 

ASSIGNEES OF BANKRUPT. 
Set Bankrupt, 7. 

Pleading, 8. 

ASSUMPSIT.vi 

Set Agreement. 

Goods sold and delivered, 1. 
Money had a»d received. 
Pleading, 5, 8. 

Salvage, i. 

Slave,i. 

A maHer is not liable upon an implied af- 
fumpftt to pay for medical attendance on a 
fervant who has met with an accident in his 
fervice. . Wtmoll v, Adnej, M. 43 Geo. 3. 

ATTACHMENT. 

Set Costs, 4. 

Practice, 7. 

ATTORNEY. 

A common informer may recover penalties 
againft ap attorney for not entering his 
certificate according to the provifions of 
27 Geo. 3. c. 90. /. 26., though no power is 
exprefsiy given to him by that Hatute; for 
the 25 Gi‘0, 3. c, 80. which gives that power, 
andthe 37 Get. 3. e. 90 are in pari materia. 
Davis v. Edmonfott in error, E. 43 Get. 3. 

■ / 382 

AVERAGE. 

See Insurance, 8. 

AUTHORITY. 

Set Executors and Administrators. 

. AWARD. 

See Practice, 14, 15,16. 

B 

BAIL. 

Set Amendment, i. 

Costs, 4. 
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• 'PsaCTJC^' 6 : 

'I. If l»rotfefe 4 ifnp'; be ebtsiinenced 'upon n rt^' 
cognlzince , of b»il' ' Wl^il' tf» 

return of . the <m. /if., ti»e 'Court .wlti not 
■ftiy theitt but o|>bn/pa3^mei)t'of the 
. 'though the prindpat be furrenllet^ w^hin 
thp four 4»3^ij attbtrtif by tb;^ of the 

C^oU'ft.'.' 'Wi Gif. ’ 3» 

tt. If a bail ebwe .be^put In and juillfiid WJtli- 
in foiir day* froiaft f^hiei Idihg' the ihcrW^ 
bring ih the body, the .Court; uriJI Mt »6de: 
a!'l procetdheigh' 'ii»,.Jbatt-bcto 4 -eodr 

tnenced pftidWt'COi^e'tiinp of 

Wright v. '04rffifr, M. |; 4 '''(^ei*. j. < ' 

BAIL b6N^, 

t • n' ... . ' ' •',’ eV .r ' ‘ ■‘'i*'*'i 

Baii, 2 .' ‘ ' 

P«'Acticf, If, '■ ’' 

\ • B'Aact,:., 

*t. An affidavit to bold ^ baii inadci. b^ ,tHti ail: 
miniftrators of a perffin who'iw^ the 
paffing of the Bank'AA, .need no/negiitM 
p tender in Bank note* to thdc (literate. 

Pir0 V. PstotU<, M, ^Hi Gtfi '; .A 
'Z- .Tha|^pe^{bns fuiog >e tdO^hiAratpra. 
nerd not in any 

their ihteflate;^ \ '«■ 

.3. In an ^ 

it is not.fi^cif^et'^fpf 

,; t»>e. a. :dlMk'iffidayit 

to hold to bail. Sintiit y« 43 

Gre. 3r 

■ ■ ;y’■ 

4 »«Stamps. '.V'- v 

■SfrItifoi.’yiisHT,'I.''’': 

'S. de^ndar^ ■• 

out of 

''tfur'';^oond\'df^-h\^’^i!hid^n;:^ blid'kjrt^ticy" 

■ hior by ^ ■ 

creditor,'‘'U{>o» the". 

'''5w^4;''PiikUff/, £f. 4a Gw, 3. 6' 

■ ^ ni. ' 


^a. P«opi(Ttyln.''Wh{oh'*.')eifld^pt;'-haa:;b^ «.’ 
truft eftatti does nOt jaflto^bld affighccs 
''the'a^jlighffif^nt. ■jThefcfnrtf.tlft'rjjdlay 
, gae trujl caiihot-'bring atiy''a^fiO«;t«-rpeAtp^ 
_'rueh:'{>n>pci'rjf-1p|1icin o'afnes, Wt'oii'ght to 

■ bring (t in the natne pf thc,b-hikt«pi.' f?rtr^ 

'^attr v. Mfrntllt J,’- Pogf, ,^0 

v3»; A' cptnreiffion of bankrupt fouoi:fed on ihs 
piMSrfwof /f. a Prit^b fubjcfl refidtnt’in 
, Ma^lttnti--'Sor a debt,doc to himfelf^and his 
‘ , partners ^©, and t?,, alfo Srh^ Aihje< 98 , 

■ but refident and carrytitg dp wade in an 
enep}/|:eou.jiHryt^ ^Ck'iwivt','be-,‘'''iippOrie’d. 

.• '.f "JSiffCmKtiU V. E 2 4a Grjii-S*' ' ' J1J 

'm^i'ot ba^k- 

MTUj^i'bding prirf^l^''and detAi^ed inpu-' 

paid tbeir 

•■. d^erpircuoidance bc« 

HCufied/foiO it couU.be prefnmed 

. tioit they ,idr tok'#uptey or infol- 

paym were not 
■, pwste^d^byi;^B••I^^^^^^^ r. Jai Smthry V. 

!*J 7 

irtde,'' 4 .seo<n» 

' fW''“<htys 

an. aft of 
..the .two adla of 
■ .., ,of iheijpufcpaid'to C. 

at' hi*-'.I'egufft 55 g// 

s/inor-. 
•'■ jhtat'eoih'nii^n 
", I^*V:Woi»ghe an a^iohagainin 

t>f money;;., ant!'de- 
amdfti^'had' and receiveJ' to 
,thp'lilb-.'"amd' iSk'befiire they breamc 
r 'baphyiaptitAeondry; for money sRdte. 
h' ■ -weceiaed.-to tbeir'Oa^’ijreai ^gnets of J. 

.;'aaia; B- after the' b^tn&ruptcy of sdf.'Jand. il. 5 
j.". *h account ftated with theuv 

I '' 'iis'i^’ifh'^affignees." P,e!d tha't under this decla- 
■' ', rat^' i!te' i’^gnebs 'were onfy'ie'htitlrd to 
recover ‘h« 5/. paid after thtf binferuptcy of 
both 'partners. Smid v. 'Gi^erd^ ST. 43 
Gw» 3 ' ,. . _ 465 

( 6. Stmb. That if they .h»d tk'clared for in^pey 
bad and received, to their ufe, at, .iffigbees 
9 O of 
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t>f A., ihey might have recovcrrd cne moi¬ 
ety of the 538/. paid bettveen the two afisi 
of bankrupicj. Putt 4.65 

7. If the 'aflignees of an uncertifica;cd bank¬ 

rupt in their own names execute a deed witn 
other creditota, wheteby they, and all the 
creditors who may lign the faid deed, re- 
leafe the bankiupt from all adliuns, fuils, 
claims, and demands againff him nr his 
eft ate, and fuch deed be not figt\> d by all 
the crediints of the baiikrn()t, the alfisinees 
are not barred from claiming as iifligntes 
the benefit of a patent-right afterwards <>b 
tained Ijy the bankrupt. lh£t v. Suvitijen^ 
M, 5( 5 

8. A patent-right for the exclufivc cxcrcift < ( 

an invention obtained IV'm the Crown by 
an ur.certificatcd batikrU^t, is aftrftcd t.y the 
previous afltgnment of the commilTioncrs, 
and veils in the ailignees. ih. 

An a£l of ptrliament empoweing fuch 
bankrupt patentee, bis executors, admii i 
firators, and afijgt 5, to aUign vhe fight to a 
greater number of perfons than allowed by 
the Icltrrs patent, and declared to be a 
public a£t, dors not enable either the bank¬ 
rupt or his afltgns to make a better title 
than they could before the aft. ' ib. 

BARON AND FEME. 

I. The Court refufed to fet afide, upon fom- 

. mary applic tion, a judgment entered upon 
a warrant of att< rney by a feme covert. 
Atnclear. V. DeitgloSf E. 42 Gf». >^8 

3. If a feme covert be taken in execution *' 
under a warrant of attorney given by her 
as a feme foie, 'he Court will not difeharge 
her 01 a fommaiy appliraiion. l-yilkim 
V , fi'(tierHi and Coutu, M. 43 Geo. 3. 320 

BENEFICE. 

See Insolvent, i. 

BILLS OF EXCHANGE and 
PROMISSORY NOTES. 

5 /r PLEADI^C, 7. 

Stamps 1. < 

Variance, i. 

1. If a bil of exchange be made payable two 
month- after date, at.d 1 o date be exprelled, 
the Court will tiiund it to be payable t«!,o 


months after the day on which it was made. 
Hogue V. French^ T. 42. Geo. 3. Puge 173 

2. A. depofitrd a fum of money at the bank¬ 

ing houfe of B. in Pfirir, for which H. gave 
him bis note ** payable in Parit or at the 
choice of the bearer at the Union Bank in 
Dwer^ or at my ufual refidence in London 
according to the courfe of exchange upon 
Paris i” after this note was given, the di- 
rcc); couife of exchange between London and 
Paris ceafed altogether, having been, pre¬ 
vious to its total ceflatii-n, extremely low; 
the note was at a fubfequent period pre- 
frnted for acceptance and payment at the 
tefiJeiice of B. io London, at which time 
there was a circuitous* courfe of exchange 
upon Parit by way of Hamburgh, Kdd 
that A. was entitled to recover upon the 
note according to fuch circuitous courfe 
of exchange upon Parit at the time when 
the note was prefented, Pollard v. Sir 
Robert Hurries, H. 43 Geo 3. >■ 335 

3. If the holder of a bill of exchange, of vvhich 

payment has been tel'ured, inform the 
drawer of bis intention to take fecurity 
from the accep'or, ai,d the drawer anfwci, 
that be may do as he likes, for that he (the 
drawer) is difchargtd for want ol notice, 
and it appear that doc notice has been givtn^ 
the holder may lue the diawer, notwith- 
ffandi'ig ih-i Be has t,>kcmlrcui ly from ihe 
acceptor; for the drawer under fuch cir- 
cuinfUnces mud be confidercd as having 
siTanted to the fecurity being taken, Clark 
V. Devlin, E. 43 Geof 3. 363 

4. A bill indorfed in blank, and depofited by 
the bolder with his bankers, became due 

'on Saturday, uni was prefented for payment 
about two 0‘cluck. on that day. Payment 
being refufed, the bill was noted and again 
prefented between 9 and 10 in the evening 
by a notary. On Monday the bankers in¬ 
formed ihe holder that the bill was difho- 
floufed, who on Monday aVout noon gave 
notice ro the indorfer. The holder lived at 
Knightjhrtdge, and the indorfer in Tottenham- 
Court-Read. Held that this notice was lu'- 
ficient to entitle the holder to lecover againft 
the indotfer. lietynet Ye Birkt, H. 44 Geo. 3. 
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V bon%e1 

Pleading, 13. 

Resignation Bono, i. 

BRIDGES, 

Certiorari. 

W hcther the fame perfons who ate 
buuitd to repair a bridge are alio bound to 
widen it, if the exigencies of tt>e public 
fliould rco,u)te ? 1 ht Inhabiiants ef tht County 

’ of CunibeilaKd v, "1 he in Error, E. 43 
(Joe. 3. Pujit 354 

BY-LAWS. 

A penalty of aor. having been itnpofed by 
one of the by-la*w» of the Butchers* Com- 
p.ny on all perfons felling meat on a Sunday 
Within their jurildi^ion, it was declared by a 
fubfequent claufe, that if any oiFciider fhuuld 
dent, relufe, or neglect to pay the penalty, 
he fhuuld be liable to an adion of der.t. 
>lel(i that i: was not neceiTary to piove a 
4>ii'iiuu$ demand in order to maintain fuch 
:i£ti()n, alihotigh aveired in the declaration. 

7 he Butcher*’ CaiTipany v. BuUochy £. 43 
Cfo, 3. 434 

c 

CARRIER, 

Scf Stoppage. IN 'I'ran^tu, 1,2. 

Vendor AND Vendee, I. . 

CERTIFICATE. 

Sre AirOVLUtv. * • 

• 

CERTIORARI. 

The 1 jfntie,c.l 3 . f. 5. has not taken away J^rom 
the Crown the power of remoiing by <rf- 
tiorari an ind tSonent for not tepairing a 
county bridge The I'lhabitantt of the 
County af Cumberland v. The King in Error, 

E. 43 Geo. 3. 354 

• 

CHARTERPARTY. 

See Contract, i, 2. 

COLLEGES. 

See Land Tax, 

<% 

COMMON INFORMER. 

See Attorney, 


t 

COMMON RECOVERY. 

If the dtiFcrent vouchees in a recovery exe¬ 
cute and ^acknowledge feveral wariantvS of 
attorney, though upon the fame piece of 
parchment,, the Court will not fiifFer the 
recovery to paf*. Jenningt v. Street, E. 43 
Gee. 3. Page 3b 1 

CONSIGNOR and CONSIGNEE. 

See Lien, I, 2. 

Stoppage in TRANSfru. 

Vendor AND Vendee, I. 

CONTRACT. 

See Agreement. ' • 

MovEY HAD AND received, 2. 

Paying Money into Court, i. 
Seaman’s Wages, 4. 

1. If a Biitijh merchant charter a SweJ'Jh fhip 

on a voyage to St. Michatfi for a cargo of 
fruit, and the charterparty contain the ufual 
exception againft the* refliaint of princes, 
and the ibip be prevented from reaching 
Su Michael's within the fru’t feafon by ati 
embargo laid on Stvedijh vcffclb by the Britijb 
government,.the owntr cannot, by 

proceeding on the voyage after the embargo 
is taken off, entitle himrrlf to recover the 
freight againff the B>iufh merchant. 7 mteng 
V. Hubbard, M. 43 Geo, 3. t 

2 . If A. contradl with B. to fetch a cargo of 
corn from C. and on his arrival there find 
that the government has prohibited the ex¬ 
portation of corn, and therefore, after flay¬ 
ing out his demurrage da)S teiurn in bal¬ 
lad, B. is notwithflanding liable to pjy 
ficight; but not demurrage, if he knows of 
the prohibition before he entered the port 
of C,, though allowed demurrage by the 
conuadf. Blight v. Page. Sittings after 
AJith. 7 , 1801, C'.r, Lord Kenyon, 295, n. 

COPYHOLD. 

I. If there be a cuftom within a manor for a 
lord to grant parcels of the waltc by copy 
of court roll, the premifes granted in the 
above mode are well deferibed as copyhold 
premifes, though the date of the grant be 
modern. Lord Ntrtbwici v, Stanway, H. 43 
Goo . 3. ' 346 

2. If 
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I 

-a. If an aniffr'.cnt of a copyhold fine Ik cn- [ 
tcrtd ill the cnui t lolls as of | oo/. but liu'.t out 1 
of efpeciaJ lavnur the lord rtiiiiycJ 40/. and 

• thcieby reduced it to 60/,, and the lord fue 
fur the hni*, and i^ e jury fiiiciine. the annual 
v.,JiJC of the preniifes %o/.t yivea vcidicl 
for 6o4, ibe lord caiinr.i main the veidiiLl 
lor the funi i!j.ui..!iy due, but muft in. ke a 
new afi'efihienr, liic old afj’elTrDciit, noiwiih- 
iLndir.};; the remitter, being in law an ..Uilf- 
rntne at of lOcA 34b 

C (') S T S. 

I'AIL, I. 

^ i'-wiNt; riU.'Hi'V iKTO Court, 3. 

I’racti t. k, 13. 20. 

t, Kjtdin.tin in i 3 . and verdirt for the 
i';. and coils paid by tiic Dclctiti.iri, 
V,!’:. I'Hi'.pf ht an t'i Cninit in A. ii. lot 
I he 1.pii a>;iJ reco. e.'t.i, l>;;t v.ms 

i.u! iiuid iib c. !'• t /nd now a thiui < eJl- 
1; r -i KCeii here by the ria.n- 

! J;’ ii> tiie i]- .'toii.ni, the C<»i'rt liaicJ 
;; «. iiiJ ( iitinein o, the ltM^^ of tLi: 
J'-cutid e;{^tinerit in A’. £. Dee d. Ir ulk.r 
i' (Vtf>(-n, U. 42 CAe. 3. 22 

2. Piaintift I'liu! as athniniilrator upon a con- 

trafl made with hir intt-ftaic, and ailigncd 
by the riai>iii!l t.) S. for whof.* benefit 
ilie ?c!ion was brought. It appearing that 
the c<.;i:tr.;tl h.:d I’cen annulled with the 
privily bnili if the riaintilf ard y. e., and 
that the loimcr was indi mntfied by the bit¬ 
ter, and a vetoU'l being '’oonJ for the De- 
'eiuh'.nt, the Court made an order of the 
l-l,.intifi' t > pr.v tbs cofts. Centber V. Hard- 
e /A'l?, £. 4 2 6 '«. 3 . 115 . 

3. tf a mic ol Courr for the examination of 
^itociils bv comniifiion cxpicfs tl'.ac the, 
de; ofitiuii of witntljcs at Ilnmburgh «nd Lu- 
buk aic to be taken, and the coiT.niiflmii is 
cJiiedlcd to perfons at Hutnbut^h, ihc ex- 
penccs of bringing wdintlTfs from I.uh i to 
UuntOtogh ought to be allowed up«>ti trx- 
ation. il/tt/ er v, Hatljliornet .^4 44 Cco. 3 

55<> 

4. Time for putting in bail ^expired on the 
30th, Defendant on the 31ft moved to juf- 
tifjr, porfuant to a notice previoofly given. 
Held that the I'lointifF was ciitUled^to the 
rolh of preparing to move for an attach- 
jnent, Jatreti y» Creafy^ H, &03 


. , CO\^ENANT. 

See Sl..<tVE, I. 

Covcn.int by the afiignor of certain fliarts in 
a patent tight that he has good right, lull 
prnvcr, and Iswtul aulboriiy to a!l(.>;i and 
convey the fa;d fhares, and that he ha'i not 
by a,ny mca.'.s. diiedly or iiidite',;lv, foi— 
fined any right or autho i'y lie ev-.r had 
over the fame. Held that the geiuraliiy of 
t'-.c foriricr words of the t ovenant was nf}t 
i<'iiia;ned by the latter. /Ay/' ’>>• SU'VeH/tK, 
A,'. 3 . P-'jy 565 

COUNTY COURT. 

See Venoor / kd Vendev, a. 

CURE K S 

An eflaie was d> v:fid to trufi'; an 1 tlioir beii'-. 
till ^ 1 ., a IctJ'ale infant, fiioulij attiin-Zi or 
marry; and u|>on her attaining 21 orniar- 
lying, to /!i and her heirs ; iiuJ in ra'b O.e 
fhtjold die iind>r2i without leavit g itluc, 
ictnaind r over. nuriied a.d Itad'a 

child, which child diid, ai'j tbc:i died 
under 21. Held that her iiufband was en- 
riiled to be tenant by ti e curiefy. Z’arl- 
7 ietth V. TljirktU, T. 25 Gea. 3. 652 rr. 

j CUSTOMARY TENEMENTS. - 

I See Partition', i. 

I 

! ^ 

f IX 

i 

, . . D A M A G r S, 

SicPfnaltt. 

DEC K I T. 

In ail a-'Iion on the cafa for giving a fafic 
charade/ to a tradifnian, whiveby he vae 
induevd to tiuft an info!vent perf m, the 
Court held that fraud was necefiaiy to 
fuppott the aGnon, but let aftdc a verditSf far 
the ri'laintifF on payipent of colls, though 
there were fome circumflantcs ih the cafe 
fioni which fraud might be Inferred, on a' 
fiilpicion that the inquiry was made of the 
Defendant with a view to ^ntr4p him, and 
thereby ubrain his guarantee for payment of 
the debt*cointra£led'by the infolvent, Tap^ 

V. Lee, £. 43 Gee, 3. 367 

6 DEFA- 
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S«; Slander. * 

DEFEAZANCE. 

Stt Practice, ig. 

DEMUR R A G E. 

Set Contract, x. 

DEPOSIT. 

See MoiTey had amo rechiveD, x. 

, .1 

DESCENT. 

Sm Curtesy. 

y. A, devifed »li bis lands to S. A. (his futi 
by the firft venter) when he (hould come 
to the age of 21 years, hut if he fliould die 
before 2.1 years, and P, 4 - (the uftatpr’s 
daughter by . the fecond venter) fljouW be 
then living, he gave the fame to her when 
ibe ihoiild attain 2f years. Teftator died, 
and then fi. 4 . died under age |nd wrtboot 
iffue. Held, that on the death of 5 . 4 . the 

inheritance veftod in D. 4 ^ his'lliler of the 

• 

iialf blood >n preference to his uncle of the 
whole blood. Dct d. Andrew v. Huttm, H. 
44. Gee. 3. Pnge <643 

DESERTI ON. 

Set Seaman’s WAiCEs, 1, 2. 

DEVISE. 

See CtiRTBsy. 

Descent,*1.. 

j. If a teftator having executed a deviie of 
lands in the prefence of three witneftes to 
two perfons as joint tenants in fee, after¬ 
wards ftrike out the name of one of the de^ 
vifees and there be no rcpublication, the 
erafure will only operate as a revocation of 
the wiir^'S tanttu Larkint v. Larkintt^H. 
42 Geo. 3. j6. 109. 

jX. a. deviled thus ** As to my real and per- 
fonal eftaie, fubje£i to my debts and funeral 
iCRpencet, 1 and devife as follows, trss. 
iny real eftate and all my perfenal eftate 
.unto y. M. and O. W, and their heirs on 
the following truftr, vtx. to the intent (bat 
•they difpofe of my peifonal eftate in dif- 
charge of my debts,-funeral expenoes, and 
•fuch legacies as I may dired, and as to my 
real eftates, fubjeft to my debts, atijll furh 
charges as I may make, I give and devile 
Vot. IIL 


N C‘ I P A L MATTERS. 

\ 

the fame to R. P. for life. Held that under 
* this devife the legal eflate in the realty 
vefled in S. P. for his life, and y. M, and 
O, tv, took'no eft&te therein. %eariek v. 
Lord TV. Btauekrek, T. 42 Gee. 3. Pnge 175- 

3. A, devifed to his wife liis houfe and goods, 
with all bis lands, goods and chattels what- 
foever and whrrcfncvcr, fur her life; and 
after her death to two younger Tons till 
t.-.ey ihould attain the age of 15, for their 
education. He then devifed his aforefaid 
houfe, goods, and chattels, equally to be 
divided between all his fons and daughters, 
.fh>ire and fbare aiiSce. Held that under the 

laft claufe of the devife the lands did not 
pafa. Ret d, tVeilker v. fVatier^ E. 43 Gee, 3. 

37 S 

4. Devile to teftator's firft Ton by his wife got- 
un or to be gotten, for life, remainder to 
truftees to preferve contingent remainders ; 
remainder to thdfcveral heirs male of fucji 
firft fon lawfully ifliiing, fo as the elder of'■ 
fuch fons and the beiis male of his body 
fhould always be preferred and take before 
the younger and the heirs male<of his body ; 
remainder to the teftator’s fecond, third, 
fourthly and all and every other fon and fons, 
for their fevcral and refpeAive lives j re¬ 
mainder to truftees, and to preferve, f 4 e. t 
remainder to (he feveral heirs mate of their 
feveral and refpedlive bhdies lawfully iftuing, 
fo as the elder of fuch Tons, and the heirc 
male of his body, fhould be always preferred 
and take before the younger of the fame 
fons, and the heirs male of hU and their 
body and bodies ; remainder to the teftator’s 
firft and other daughters for their lives; re¬ 
mainder to'truftees, iAe .; remainder to the 
feveral heirs of their feveral and refpefiive 
bodies lawfully ifluing, fu as the elder of 
tuch daughters, and the heirs male of her 
body, Ihould always be preferred and mke 
before the younger of the fame daughters, 
and the heirs male of her and their body and 
bodies. There were other claufcs in the 
will, by which, after giving an eftate for 
life to the firft taker, the teftator limitl^ to 
truftees, fsfr.j remainder to the firft and 
other font of fuch fitft taker, and 'the belft 

8 H of 
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of thrir bodies, To ns the; eMer of fuch fonSv 
ao'i the heirs of their bodiet fbuuld alwayf : 
be p'ef rred bef<*re the jiounger of the ■, 
f ns ^itd she hriis ipsie t-f their bodies^ 
Held that the firif fon of the teftntor took 
an eHase tail. Petit V. Petltt, H. 44 Gte.^t 

Pagt 6ao 

DISTRINGAS. 

¥ 

Set Partners, i. 

E 

EAST INDIA COMPANY. 

5 m Insurance, 2. 

I. The fales of the EaJI India Company being 
fubjed to a regulation that any buyer ^not 
making good the remainder of his purehafe 
money on or before the day limited for fuch 
payment (hould forfeit the depofit, ** atkl. 
Ihould' be rendered incapable of buying 
again at any future Ale until he fliouldhave 
given fatibfadton to the Court of Direc- 
tort held that the term fatiafaidlion muff 
be confidered to memn pecuniary compen- 
fation for the non-performance of his agfee- 
ment to pay on the appointed day, and that 
a buyer having made default on the day, 
but afterwards, within a future time given 
to him by the Eaft India Company, paid 
(he remainder of the purehafe money with 
inieteft, might maintain «n adlion againft 
the Eaft India lof refufing to 

allow him to beeixme a bidder at their fales, 
foch fales being by 9 fif 10 fP, 3. c. 44. 
/. 69. declaied to be public and open fales. 
Eagltton V. Eaft India Ltmpanyy i/. 42 
Gte. 3. SS 

a. ^ttrtf Whether finre the paffing of id 
Gte. 3» r. 26. which regulates the depoHts, 
forfeitures, and incapacities of bidders at 
the tea fales of the fta/f India Company, 
the Eaft India Company can make or «n» 
any other regulations affe^ing thofe 
jfflei than fucb as the a£l of par^inent has 
ensded. ib. 

EMBARGA 

Set Contract, t, 2. 

Insurance, 11. ; 

Seaman’s Waoee, 4. 


NCI.PAL MATTERS, 

EMBtE^ZZLEMl^NT. 

Sea Indictment, 1, R. 

EVIDENCE. 

Ste Agreement, 2. 

Bte-Laws, 1. 

Insurance, 13,14. 

^Paying Money into Court, a. 
Pleading, 4 * 

Variance 1. 

I. In trover for the certificate of a fliip’i re> 
gifiry, the certificate may he proved by the 
produdiion of the regift/y from which it wee 
copied, (Hough no notice Has been given to 
produce the ceitificate itiblf. Buchtr v. 
Jarrati\ IS. 42 Get. 3, Pdgt 143 

a. The prifun hooks of the Fleet and King’s 
SeneF prifons, though admifiible evidence 
to prove the period of the commitment and 
difebarge of a prifoner, are not admifiible 
to prov 9 .'the caufe of his commitment. 
Sal-e V . Thomas , T. 42 Gee, 3. 188 

3. In 901 a^no/for an efcape out of execution 

■the declarauion alle^^ed cha^ (heprifoner was, 
by habeas ttrpssSf brought before a judge of 
K. B, and by him committed to the cuflody 
of the marlhal, **.as by the faid writ of habeas 
corpusf and the faid cotfuntiTOpf thereon 
now remaining in the (aid Court more fully., 
appears.” Held that evidence of a conio 
mitment by a judge of AT. B, but not filed of 
record, would hot fupfiort the adion. Tur¬ 
ner V. Eyies, 1 . 43 Gae. 3. 456 

4. Held alfb that the above allegation (even if 

neccifary) muft be proved as laid ih, 

( 

EVICTION, 

Set Money had and received, i. 

ESCAPE, 

5 sa Evidence, 3,4. 

EXCHANGE, 

Set Bills of Exchanob and Promissory 
, Notes, 2. 

EXECUTORS AND ADMINXS. 

TR ATORS, 

Set Bank Act, i, 2. 

Costs, 2. 

Pleading, 1. 


The 
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Tbtf uulnrlt^ ,of in tdnilblftrator appouiiecl 
•ccording to the prbiifiom of 38 Gfc. 3? 
#i 87. during the abfencc of tn •executor 
from tfaiv cUuntryg does not becoote equally 
void upon the death of fucb executor* but 
only votdeMe*;. Ttjfntm y* H. 

42 ,Gt$. 3. .. Pttgt a 6 

.EXECUTION,' 
Partnbks, 2* 3. . , 

.* 1 KESPASS, Ig 2, 

Where the Defendant fuffera judgment by 
di-^auli in,xn aAion of debt op Eu>ple^n* 
tra£tt ibe;PiaiAtiff if not,ei){itied..t9lev$ the 
cxpenceeof iheexccptionf AotiRttbftanding 
thofe txpences/togetber «riihvthe.d<;bt end 
cofis of the aiSiong do not exceed the tarn 
confeiTed upoiii record. Tbtrwltm v. Mtm- 
dnUf Et 43 <?#«• 3* ' 36* 

F. ■ 

• V 

• FACTOR, ^ - 

£rr Lien, 3. ' 

e 

FALSE CHARACTER, 

S*i Deceit. 

Slander, -z, 

FELONY, 

See Indictm^rt, l« 2. . 

Post-Office, 1,2. 


I 

FRAUDS, STATUTE of, 

Sm Statvtk or Fravoe. 

• FREIGHT, • 

See Contract, 1,1. 

Insurance, ii. 

GOODS SOLD AND DELIVERED, 

See Vendor and Vendee, a. 

I. If goods be bought to be paid for by a bill 
at CU'O oionths, and the vendor accordingly 
draw upon the vendee for the value, who 
refufct to accept /raid, that the vendee can- 
' not be fued in 40 a^ion for gooda fold and 
delivered, but upon the fpecial contredip 
o&Iy. Datim 0. SeUem^Bt M. 44 Gr«. 3. 

Petge 38a 

a* Bui, certainly he cannot be fued in that 
form of aAion till after the expiration of 
the two months, rd. 

GRANT, 

See Copyhold, t. 

H. 

habeas CORPUS, 

See EvIdbnce, 

Lunatic, 1. 

• 

L 


FEME COVERT, 

Set Baron and Feme. , 

• 

FINE, 

Set Amendment, 3. 

if under a dtdimus pottfinttm to take tHb ac¬ 
knowledgment of nine peifons to a line, 
the commiffioners take the acknowledgment 
of fix on one piece of parchment, and of 
three on another, the Court will not allow 
the fine to pafs. Baitb v* Pbtfpst E 
43 Gee. 3. 366 

FINES, 

See Copyhold, a> 

FRAUD, 

Set Deceit, 1, 


ILLEGAL TRADE. 

Set Bankrupt, 3. ' 

Inburancb, I, a, 15. 

Licence, 1. 

INDICTMENT, 

See Certiorari, z. 

1. In an indtdiment on the 346##. 3.r. 85. 
againft a fervant for embexaling money re¬ 
ceived on hu mEfier's account, it is Dot fuf- 
ficient to follow the words of the ftatute, 
but there muft be a pofitive allegation that 
the money was the property of the mafier 
as in the cafe of larceny. Tie King v. 
M^Gregor^ H, aZ (ret. 3. fo6 

a. If a fervant receive money for his mailer In 
the county of K,i and being called upon to 
I Account 
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•cc^ont for it in the coimty of iS y-iUcM 
4eoy the tcceipt nf it, ilc tn»]r Im tafilidfid 
I for the embe^slennent in the' latter county* 
Rtx V. 7 ^yierf Ofd'BaH^ SefiKooa after M, 

44 Gf^. j. 


INSOLVENT. 

JODOMEWr'i I. ■ t:- . J 

Lord’s Act. ■ > ^ 

X. Th^ prdflti of an ecdefiailiea) berielJcodiJ^ot 
’■ paft to the affigricies-under an infoivent ii 9 , 
thou'^ fneltiderf in theTcb^dole bf ithc' 
vent; Arhui^h v.tktMiHft jil 

.An info? vent difehargfid'Tdndedtlie 43 (?<ir.3. 


r.’yo. cawiibl’ be holder td Ijaif on Ribill 


dra«»«nd indotMover liy'him previotM to 
the tAof Mareh 1803, thgiigh not due till 
«fte¥< dhat' period. V> M), 

4iGnf.‘ii ■ ■ ' 394 


INSURANCE, 

SraLiceMce, i./' V' •- rt . 

Paying Money into Court, tt,:; .. 

Pleading, 4. 

I. Infurance on goodtjop board a 5 /)«fl/^lhip 
from Sajfau to Cat^ptathy to continue on 
the goods till difcharged .and fafely land¬ 
ed. The fhip halfio^ a licence ff||fm. the 
Britifit Governor at NaJJait (liiled frOm t^am- 
ptachy^ and having arrived off that port, 
made Sgnals for launches tQ come out, into 
which the goods wrte put for the putpofe of 
being run aibore. In this fituadon the 
goods weie feisfcd by.tido govern¬ 

ment biigs, it being conttaey to the Spanifi 
Laws to import Britifl> goods into the 
Spatiijh main. It feemi that the goods w^ere 
protefied by the policy while on board the 
launches, .fikh being the ufual method of 
carrying on that ttade. Maillot a. Botti. 
//* 42 6V1. 3. 33 

a. A foreigner cannot Recover back fhe 'pre- 
miofo paid by him upon a policy q|f rnfur- 
ancR if the voyage be in CDnCray^tUul of 
the las^. Therefore wherelia policy 

waa efiefied upon a Pattijh flltp at ind from 
Bengal <in which there aw^Pmtip fettle- 
anents) to Cepenbagtn,' and .the fh^ loaded 
at Caktittt<ontt»Ty to (be t 2 C 4 ir^.e» 18. 
tbe Court bdd ite 40 ’uihd iwdk dot 


entitkd ta.M«»«d» jMdc .1^ 

* tMNl^^^t^a|ppcar•d^tll« thh pca^tOORf Inaiil* 
H^feseifB &ipa4t fQskaii*. bad i>r^kd 
foa*«lestgclsiiaf ipd been auiho- 

liletl by ad bif parliaiUKRt foots 'fitar the 
{bipii}VfP^' 4 o> JIAi^ak sNi 'vffof* Af. 

3. The coroj^ididncra appointt^ by the Kt^ 

under the-33 <?»•* ihc citrf»' 

fate and managenwrisr olf , foctf ll|iii^’'a'nd e<i^ 
goes belonging to the fob^d’^ 

' S^rtiJUkdlii be brinijl^i!' ii^ the ports 
tMs bfoidbita evere la^d td:b^ ihfor- 
abQe'inti^dlft in’ De^di fheir -paf* 

foge^o^iflfU ciQhttMHiKr havsi^ bieA' takan hy 
’ 4 Ci^ldbf^a Oiahtrf Wir.Tmder In- 

(.'■IfrudtiaatfiGm iheadiniAft^ toftake alllbips 
-v a»d> csrgtwa belonging to fub^eHs of the 

UniUetStaUy^ and to btt^gtfaleii\'ijDtothe ports 
of this kingdom to be detained proviCooally. 
Luttm V. Craufsrdf 42 Gte. 3. 75 

4. Held alfo that they might recover <for a' 
lofs i||}dn ftHth fotpi by perils of the fes. 
though the lots did not happhn.until^aRer i 
proclamation had iSued for general repri- 
fils againfi the Butekf ' > > ’ * - ih, 

5. An infurance eSeded in Great Britmn on 
a Prrerh. (hip previoui (O'the commence- 

' ment of boftiiktes between Gnat Britain 
and Frawet does not cover' a lofs by Britifit 
capture. Furtadi if. t. 42 Gee. 3. 

191 

6. Policy of jUfuf^nce. oii-.a fhip warranted 
Jmeritan, To negatiye ,tl}is warranty a 

*'femence of condemnation of a Fretub court 
at St. Peminge was given in evidence, svbich 
began thus: ** CondemnatioD iof the Engtifi 
AVp Mmttt Fernm. Eatraded from the 
books of Hthe office of the ProviGonal Tri¬ 
bunal refpeding prises eftablifbed at 'St, 
-Dmiege, We, /*. P. judges,*'(jf** and af¬ 
ter ilating the ctrcumftatices of papefa hav¬ 
ing hfien thrown Overboard, the captain and 
fopercargo having abandoned theifoip, the 
captain being a Pertagnejit without a certiw 
hcate of his naturalization, nnd the Uetited 
» Statei, in their laft treaty tivifo i^ogiisad, hav¬ 
ing fuffiered to be added to the art^ea which 
bad before been eonfidc^ed w copfrgband ’ 



-IW**'*' T<^-'Taam M.A'TrER$. 
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•t* t tjki 

lu«e«i 

JHl!l44lbiltt Mermm pkK0»i3ii/8tf»v^^ 

* 'hg r» €!&i^« % 4 » ifil^'S* '' • 

7» jQSi**^* ' if » ftkip be; 

ASiirrett Jt^ei iNriitbjr uinfetx 
tiim th«t &a UmiH 4 k! UiWfliSii^ And «ii«y^ted 
JWG 6 r 4 ibf H> tH« r«g;itl»t|);;^t of Xlie 
> ficM t)iiyi||ft^n) aA 7 * #• 

.*8. A jiMa||it‘ Ifplii 01^ « poUcfbjp 
M ’ll||Rn8* {*<0 be eM^ttHeed bf >«f^ 
ei^obtil'^e 4 tftreiKC« iMi!Ni^An the i^. 
ipetiiNt grdb pfoeetfilt «f tb« Hit* ghtHh 
when Ibttod and yHfteti dAmegedy and itot the 
net proceed*. g. Ti** ^*el^*nge 

AJur*H{* Cfimp 0 pf% M> 41 30® 

<9. If a cargo * perillMihle aatnee'^he iefered 
from A.toBt with the iffuat memoran. 
dum. and in the Oodrfe’ ol the voyage in- 
ff>itnt*i<m b* received by tNe'*niiftfff tliSt*itbe 
fort of B. ia fhnt Ageiilft fh^pi* of bja 
nfeHo4i«io eoSf«(|[Oe*kce<of tbhteh the coin.' 
Miander of UMf convoy Ordetf the fiiip to 
proceed, to another port| and the catgo be 
fold there by ofdeb W'lhe ^Sce«Adfnir<*hy 
Couit for a very ftOatf foot tif mdntjft the 

* afliired cannot abandon os for »total loA. 
It feem* that If kke Voy*^ be loft in con- 
fequenco of tjje port Of* delEfnation being 
fhttt up againft Qtip infuredt the aflUi^ 
cannot dedlre spoQ thU a» a Htfa tvithm the 
pojtey* Afo^d/ttjbn v. ktUnJitit £. 43 Ggt. 3. 

■• ■ . jBf 

10. PoUcy on fruit from CnAa^ to l^din-, 
wUb the uft^i tntflW9rat)duns). loathe c^^rfe 
of the voynge thp fruit pfaa fo mu^h t^a- 
(Tilled "****’ becapie rotten 

and ftoniet ih^ ibip’v^arrival at an 

intetipe^t?* *«<o,fbe Val (| 

4l4vpn»Mbe<|»*«r«»i»»#m|,ofvjbe, place pro. ■ 
\ hjbiiej^ ?be Tlfe fliip i 

idfp being too tnhcb damag^ to proceed, on i 
the v<qtage» t|*aa fbldt *od the car|io necef> 
fatily tbmdfb ^H>oi^. field that the 



‘'WJk» 


it. af«d|l»db|«li^«d«MdffMdi^#pil|p 
, amifidHr •» l^%ht, oinddiNtlhiplifirtog b«fii 

dlWdoed toictbbaigo .14 JlUt^ h« obfRu 
4 dij»cd«h«%^i*o the iiwd 4 |wridlre.qp 
offid the freight to the w 

froij^ ac the (mo time reding an an. 
tliQfIty from tfae'atp/trwritera w the fj^ip to 
aiA foi theift, and endeoveur to recover it. 
The fUp having aftertvarda brought home 
chf cargo which evad on board at the time 
of the dmentitm and earned freigbt accord** 
ingly* wbltb J, received; bold, that in an 
adtios by tbaimderwritetaon fretgbt againft 
J, they wercWAfiiled to tba freight (o receh. 
«d by him. JLHabmt% SVirvy, T, 4^ <«v*. 

Pagi 479 

tt. Ptdicyof ihfertMO onboard theCarbe* 
finf, an, Amr***" ve^U Aftec, the policy 
vfi* eroded doubti having Jtifeo, whtthei 
' the policy contained a warranty, the under* 
writers figned am agreement, that in cafe ol 
capture or iVtaure, the efittredr before they 
claimed for a ioft, muft produce proofa 01 
tire fhip being AmttJfoa bottom, and by 
billi of* lading fhew iM the cargo bad beer 
(b^pjM «n account and riijc of 4, ypor 
whicih they would feti^ by granting bilH a* 
four tnonfht for |he amount of t^ir fu(b 
(cripttona, in fail depesdanee abac the in* 
fared would u/e thrir beft ead,eavolira to re 
cover the pioperty ae for account’of thi 
* (hippeta. Held, that on proof being produocc 
• that th* ihip waa Ameritait bottom, apt 
the cai|j;o iLvwn by bills cf ladtpg to havi 
bcfci Ihipped on accouM and irftt of A. B, 
the allured were entitled to recover, on 1 
lole by rapture, notwitbftandrnjS- the pro. 
duration by the ut^erwrtter. of any irtnd 
fentcoce tf c*K)‘iemnatian tp failify thi 
war* »n*y, L idt^n v^.Htntltrjeii., f. 43&’{e.3 

7 + 9 ' 

*3. A fentrhee rtf cendemnation 1 n^ a Pt(w 
^ (jouri of Admiral'y is •idmillible ej^ideOti 
' in an aiftion bete between the* a^ured ant 
underwriters of a policy pf infurance con¬ 
taining a warranty of neuiraltty. id 

It fee mi that the ftmtcnce of a forrigi 
Couj^t bf Adsht^^, foodemning » fhij 
warranted neutral, lu which the copTider 
8 I ‘ 
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ISSUE, 
$«r Pl.BAMI» 0 | * 0 * 

J- 


JOIHDE*' o» ACTlONSi 

5 ## PleEAPW®* *• 

JOINT ACTIONS, 

Sn Pt*AO»Ko» S. 

jODOENT# 
JwPxiADlHO* lie * 3 * 

Tj'iCtWtot to^"i ii«" • 

..torn., t. 

nfefit of «iofolvwt .a, th» be**** *^» 

^pt. .nd obtoined bU «»»»»•“ 

,»„,, erto Itoi .»« • 

H.U reptot, « r 

hmbeeentoe. A»w^« !'*"*»•■*• 


tACBEI. j 


gH M*bi «bo ^ iZ 
ri,«i I»nd* ptwibdfed wm tx^np**^ 

Iron lib# liijid***** i 

LAftCENV, 

gtt InolCVWEHT. u 
Poiv-Otif*«b* I. 

^ ' LEASE, 

If #i«ife be 7. «4* 

jtbe lefw ««»»3 »>W ®P*'®" ** ***. 

•bove pefiodt «>• I«fe dcMiBMoe. 

V* Sfurrkr, £» 43 ©n. 3 * 44 * 

LETTERS. 

Sm Po«t‘-0«irM»» I* a* e 

EiEEU 

$H SiAaPba* *< , * ^ 


LlCEIdCfe' 

Sm Ifi#«aAitt:>* 1.’ . , 

,|| .Hk^ee be obwloid ffooi tbe §»; 

v«f oncot b| iP. to i*i»p«e fr<f *V"*,7 * 
coootr# }a 11* ftipe fi»cb'^A • ^ ^ 
fi«e»fled|tt‘Ni b1H« of Miog* 

•impened oo towd am*jtf *• to 
ntccwotbf ea^ 

Situ of Widg we fe« to ^«f refjpearvo 

wiml# cprgt |»e toll eOiA# Ito whak wtgo 
abepwneaed. iJ##f.fibrA «*4a 

^ 

Ll««#, 

teoSwaf E.# brtaaibto *»toi>ir. tool* 



I H'9li-i‘ T'-tf I 

to Ikr.lM Ao aw bi ‘ 

0 . iitfj thteir 

•mM 1^ 

j(ii[i«eViMi^^ W ‘ ^ 

l<i^' fof 

JCifai^ IMfW IK^ «ri#«1 AplililNl tt ^0 
jof ££,, mMiK lift ||fe;l^ Inul |i» fhe 
AmnimNm kfwni fM 4 >««MI* gpo 4 » A\pp€il 
tot 9, ufwiDf wcfcumdcd iMMl tilt Aint 
liar by M«f)r teiidktMg tbe ii«lgHr »n<i 
jcbargii {><%i fcnr tb« g«0da^'itt4 rw^u^ng « 
deliteiytiQf 4M}ai, wHicli WM toM^i iitotef* 
updB pg|«eiic of « gentfil kolanmcKitr 
from to Co for whorlbgfso HaM ttiirt; ^he 

coatraa at betwtfeo 4* and Jfo baaing Wen 
reminded pi>0viout to* the arrieat of the 
goodi, C. had no tight to fetain againft 
4 , for a general balance to him 
from B. Sitharifam v. f» 9 &* B. 49 Gm, j. 

* JPotyr 119 

3 . Semklty that the gooda oreee no ioager nt 
tnmjko tvfaen arrired at the Wharf of C., 
whore the gadda of JL when itToally Imded 
and kept. v 4< 

3 . 4.t a faHor, having Add gaedii of B> in bia 
own name to A* the latt«jr« OviliiOHt paylt^ 
for tbde gooda* fern atMther peimd of fo«4e 
to i/. to 4*011 fbr bint* neeer fnwlng mm* 
ployed if. at a fiiMSlw4 befbaeu A then be* 
came benbrnpl* oad bik a< | | i bwt ed eintid 
ehe geode few bf bhak, *04., amd lobkh 
•fill tofiaiMMl oltfildiy fondetby the ebarget 
•upon ihofe gondt. 4*^ m0iiiM to delitwr 
ttheni wb» daltaaing a ^ nfion tbeai felP 
•the prlea of ilm former gooda fetd by bbn 
to A* them bdlog « balaoiq* then d«w feom 
• dp* w hlinfebw UetdAwtbo«4%dcee'1ii^e 
ontbledtideaiEOwm* 

ITi 49 G(t*( g» > '' 1 

11* OJk ® Si^ji eb ^ 

a* If o ew fe fer fdyment^ey Ibd mJofeinww 
n IprtfeehawmdwaWC#^^ AA 4 fe dbiiilW»n 
« feendta nod delfeeted on's idf^tofbjRr ^•god 
•coMoiii «,femdfi$p|dd^ tn 9«y tbe »&m- 
•tkce onadldjt^ kbpr te cndidW^be 

difelt#^^ *^lf|db^ ,hw'|k 


^'isftliPAL MA.ftlaiti. 

^ h 

> s. 4^ WbhtiarfeiBh a otOoougjl* Aoi to «oo* 
tdlO *d oi^efe prooiife to pay thf '•Itoar* 

I ooo* 00 « wiutdtf, abhougb It be dateld bb 
thw day of ibet joeek* ‘ Afs tdg * 

o ' > 

tVt^ATta 

A bmatlc oiky be hit)V{^ qp ^ oe;|Mi# 
feom St. imk^t hoTpital th be furrendtred 
in .difeharBe ol bi* hi*i% Stmom, Af. 

44f«e*> 3* 51*’ 

•» s 

r 

M. 

MANOR* 

do CoOtWOLOt 1. 

JPAftTitloO, i. 

j> t 

MANtfMlS&tON* 

d/r StAiit* I. ^ 

masters and SERVANT* 

Sw;^Aaav»ti>itT> t. 

StAttoch, 0. 

0 

masters in Dhancrrv, 

SarlUVot t* . • •• 

* MEM0RI AU 

St* ^OKOitTV, ^ 

MONEY Had AND RECEIVED, 

S«t BAKAit«i''r,^, 

I. 4p by bit will deeded R, fS, D> apd B. 
4t#n patscefe of lan^ npnn truR to fell and 
diidde the anobi^ aiminf bio brotbdf^a ynd 
iUlierlbfbiidfWu S, (!•$>. tsoi the latter 

being one of b^rfene entlfhid tiitdi^ the 
wilt tp h Rtere ol^tho moneys wme |Mro> 
oaedihg ao fen* whye it waa agtned by the 
^ tr^fetm^jlWMl the ay ^ber p^nt 

tlW money* Adujkfbe* < 

^nmnethe purcWfer of the two Mneeiaof 
tend* paying gOoA fer one and ybiw. for the 
ntber* A ennveyenee w«a aneoltdiogly pre¬ 
pared and oMNsoted fag R. and A only* n|iin 
prhksb £. took poifefBon of the landa Wd 
V paid* the pn» rl94 j | i '|a in H» y* which way «* 
aided tunong fewaral pfifana ‘bipiiibfed 
7t < * nnltr 
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IWDEX TO THE PRINCIPAL MATTtttS, 


timltr the will. £. being afterw&tds fvided 
from the fmaller parcel in confequence of a 
flefed in the title derived under the will, 
brought an adion for mone; had and re¬ 
ceived a|};»nft one of the aj perfona to re> 
cover the (hare of the 300/. rettived by 
him, at the fame time refuiSng to give up 
the p-ircrl of Und for which 700/. had been 
paid. Held that he was entitled to recover. 
John/sn V. ythnfmy h, 42 Gt»* 3. l6a 

2. having fold ceitam leaiebold premifesto 
B , inipnrd them by indenture, contamiflg a 

* p (i\ifo that b, (hould not adign over until 
the whole of thtpurchafe-ttioney (hould have 
been paid, and B. and C. covenanted for 
thi'nilelves, their executora, adminiSratoia, 
an I altigns, for tl e payment of the money. 
T he pre-yfev having been taken in execu¬ 
tion for a deb' of /i., tdW> had not paid the 
purchafe .moi ey, were fold by the (beriffto 
D., .who paid down a depofit, and agreed 
to complete the purchafe on havtog a good 
title. Held that the non-payment the phr- 
chafe-money by B, was a fufficieot objec- 
4tion to the title, and that D. might recover 
back bia depofit in an at^ioo for mcLeyhad 
and received. EUtatt v« Edwafdtt T. 42 

Gi«. 3. ’ 181 

< 

3. A bill being preiented by thh tndorfee to the 
dtawce for acceptance, ihe lattei on accept¬ 
ing it faid, th-it he ^xpe^ed a leoiitUnce 
troin the diawer in a few days, and that hs 
1 chad a billofihi dia«er in his hands Wttiiir 
wou'd be paid, he would t«kr 4II rifks. Hdrd 

t 

that this converfation, together with the bdi 
accepted by tlie drayvee, did not nmount to 
lufBkient evidence to entitle the indorfee to 
recovci apainfi the drawee the amount uf 
the bill accepted on a count for money had 
and received. WbttW'll «, BmnUt, M. 
44G#a.3. 559 

NAVIGATION ^CTS^ 

Sit hieuKAMCx, 2,15. 

NOTICE, * * 

Sit PraCTICF, I.. 


' 'NOTICE ACTION. - 
A notice of adlioo to 4 in^iiilbfalotodottlieig 
Opm. ft. t, 44 Ji t. ilod<iir44 
of the Flaintif’a atliortte;|f, bad tbe trorde, 

* ” of Btrmitqikm'f’ aa (felliAtl^ tfHt jii«ee 
iff bis abottci held ftifUcidiC' v. 

M. 44Gti. 3! ' j 

r 

o 

OFf ICER/ 

Sft N 0 TJC 8 OF AcTioir, i. 


P 

' PACKER, 

Stoppage in'! ran^i rtr, 3, 4. , 

II 

PARTICUIiARS, VUit op. 

*^511 Practice, 17. 

i 

PARTITION. 

jTbe ouftoflMry'tenements in the north of 
I Engimdf whwb arci parcels of the refpec- ' 
’ tIvenMnors inwhiAibey are Stuuemid 
delckAdiye fhom' iidtaftoryto heir by the 
hereditaey ri^hl called temM rigbl.and held 
j by the lord according to thf eufl*(e% are not 
within the flatute of partuion. Uarrc/i/v. 

' • f) El 43 Cwa. 3. , 3yg 

partners, 

Sr# PSurAOJKCi.S. , ' 

« 

1. U three partners ^tsro of whom refde 
ebioad, snJ one in Et^gUmdi) -be Ibcd for a 
patinrrfhip deft, and the paitner refident in 
t England appear to the odUort, ^but'refufe to 
appuer for the parfrtert lefideM abroad, tlie 
flieriff aindtr a diRrIngas fcgainft fh# two 
partnees may (akepartt»erfi>ipsR«d\a,jfbimgb 
paid for by the put teqprefident In Engkni 
alone, «o whom the peetnerlhip wov legally 
indfcbtedi and the Coset wij| mi Wliete 
him fgsioft fuch diRitfa. 

6 em and otbdts, M. 43 3, 354 



INDEX TO the principal MATTERS. 


3< If a yf. fa. ifloe againft oai 4 federal paTt- 
nera, the Court will not, at the lequlft 
of the partnerlhip credilort, give the 
ihrrifF lime to return the wrk until an ac¬ 
count can be taken of the ,fcv«ral claims 
upon the partnerlhip property. Packer 
V. Pijiar^ M. 43 G$a. 3. Pe&t »88 

3. A /./«• having i/Tucd againft the effcZis of 
the Defendant, who was jointly concerned 
*jp a manufadiory with 25 other perfons, to 
whom he was indebted to a greater amount 
than hie whole (hare, and the (heriff having 
feisrd the whole of the partnerfiiip property, 
the Court refofed to refer it to the protho- 
notary to inquire what was the Defendant’s 
irtereft in the eft*edls fetaed. Chapman v. 


Kaaptf M.J^lCto 3. 

PATENT. 

Agreement, 2. •* 

Bankrupt, 8, 9. 

» 

paving rate. 

^mRate, I. 


289 


PAYING MONEY INTO COURT, 

, I. In an adlion for breach of a contrafl to 
deliver goods at a certain price per ton, the 
Couit will not allow thj; Defendant to pay 
troney into Court, Strong v. SimpfoUf H» 

42Gr«. 3. *4 

a. It the Defendant pay money into Court 
gerrerally upon a declaration contaitjing^a 
count on a policy of infurance, together 
with thetnc*n<y counts, and it appear that 
the Plaint ff by his condoA previous m the I 
trial, inducea the Defendant to believe .that 
the only point to be tried was a queftion of 
fraud, and fufiVied him to prepare hss evi¬ 
dence accor.iintly.tht Court will i.ot allow 
the Plaintiff to objea to the receipt of that 
evidence at the trial, on the grouiid of the 
contradt having been admittid by payment 
of money into Court. MuiJer v. kJartJhern, 

M. 44 Gta. 3. 55 ^ 

3. In C. df, if (he Plaintiff proceed to trial 
mohey paid, into Court, he is notwith- 
ftanrling entitled to cofts up to the time of 

VoL. III. 


the moneyberng piiid tit, MuU$r v. Harffi- 
htTHf AS. 44 Goo. 3. Ph* 55 ^ 

PEER. 

Sot PLEAUlNa, 2, 3. 


PLEADING, 

Bankrupt, 5, 6. 

By-Laws, i. 

Copyhold, i. 

Evidence, 3, 4. 

Indictment, 1. 

Judgment, i. 

Quaes Impedit, i. 

Trespass, 2. 

Usury, 2. 

1. An executor cannot join a count titsOii • 

bond given to bis ^ator, and a count upon 
a bond given to ntmfclf as executor in the 
fame sdiion. Hfitr v. Lord Arundti^ H, 
42 Gee. 3. 7 

2. If a Peer be fued by bill, no objedtion can 
be taken to fuch proceeding, except by plea 
in abatement 

3. J^t/aro, Whether even in that cafe fuch an 

objediion could pjevail f ih» 

4. If a declaration on a policy of infurance 
aver the goods to have been feised in a for¬ 
cible and hoAile manner by certain perfons 
enemies of our Lord the King to the Plain¬ 
tiff’unknown, and it appear in evidence that 
they were feized by the Spamjh government 
as about to be imported into the Spaniflt 
Main contrary to the laws of Spain^ fuch 
Ibfs is not well defetibed by the covenant in 
the declaration. Matthio v. Petis^ 

Gee. 3. 23 

5. J, agreed in writing to pay the.rent of cer¬ 

tain tolls which he had hired, ** to the 
treal'urcr of the commiffioners.*’ Held that 
no adiion for the rent could be maintained 
in the name of the treafurer. Pigott v. 
Thompfm, E. 42 Geo, 3, 147 

6. If defamatory words be fpuken, of two 
par^fners refpedling their trade, they' may 
mainuin a joint adiion for the fiand v, aver- 

8 K ' ^ ring 
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INDEX TO THE Pkl 

"Ytng fpecial damage. Ctok v, BaUhelhr^ E. 
•42 GiO. 3. Pogt 150 

'The firft count of a declaration ftated that 
, the Defehdant heretofore, io wit, on fuch a 
day, drew a bill oT exchange bearing date 
the day and year aforefaid, payable two 
months after date. The fecond count ftated 
that aftei wards, to wit, on the day and year 
aforefaid, the Defendant drew a certain 
other bill of exchange, payable two months 
after date; w ithout mentioning any exprefk 
date in either count. Held that both counts 
were good. Hague v. Ftenchy T. 42 Gee, 3. 

• *73 

-S. /f. B. and C. having'been appointed affignecs 

under a commiflion of bankrupt, and having 
a£lcd as fuch, vf. and B. pay each half of his 
bill'to the folicitor. Held thatand could | 
■not maintain a joint adjjpit againft C, for his 
-proportion of the money paid, but muft 
each bring a feparate ai^ion. Brand and 
Herbert v. EouLett, M, 43 Gee, 3. 235 

f '. A replication to a plea of tender, ftating an 
original writ fued out and returned before 
the tender, but not proceeded upon, aud ' 
then a fecond original writ futd oiM after 
the tender, and proceed'd upon, but on- 
conneded with the firft writ, is no anfwer 
to the plea. Straiten v. Savignatt Af. 43 
■Gee. 3. 330 

40 . If to an avowry for 120/. rent in arrear, 
the Plaint iff plead ** that iJiefaid 120/ is not 
due,” and the Defendant join ift'ue thereon, 
and at the tiial it appear that 24/. only is 
due, upon which the Plaintiff objedls that 
-the evidence docs not fupport the ift'ue 
joined by the Defendant j yet if a verdidl 
be taken for 24^. fubjedl to the opinion of 
the Court, fuch finding will cure^the defecl 
•ill the formality of the iffue. Ceib v^ Bryan, 
H. 43 Gee. 3. 348 

■I.I. No addition having been given to the De¬ 
fendant, either in the rccutal of the writ or 
in the fubfequent part of thb declaration, 
the defendant pleaded the ftatute of addi¬ 
tions 1 H, 5. in abatement, and prayed j 
judgment of the declaration. The Court 
Srcld the .pica a nullity,, and gave leave to 

7 


N C I p. A L MATTERS. 

the PlaintiffVtf rfign judgment. Gray v. 
*' Sidneff^ E, 43 Gee. 3. Page 395 

ta. In <he count of a writ of right it is not 
fufiicient to Aate that the lands defeended 
to four women as nieces and co-heirs of 
J, S, without (hewing how they were nieces. 
Dumjday v. Sir Richard Hetghes and John 
Bedferdy T. 43 Gee. 3. 453 

13. Judgment by default having been fuffered 
in an aiftion on a bond, the Plaintiff entered 
up judgment for the penalty, together with 
9/. 101. for damages and cofts. A writ of 
enquiry having been execuUd, damages 
were aifelTcd at 1115.'. I3r. 4d. and cofts 40^. 
and the Plaintiff enterec^ up another judg¬ 
ment for thofe damages, together with 31/. 
6x, 8d. for c'jfls} but afterwards entered a 
nmittitur on the roll for the cofts. Held 
that the fecond judgment was erroneous. 
Hankin \.Bieemhead, H. 44 Geo. 3. C07 

PENALTY. * , 

If a party agree not to do fome fpecified 
under a “ penalty" of lool. fuch fum can¬ 
not bcconfidcred in the nature of liquidated 
damages. Smith v, Ditkenfen, H. 4.4 Geo. 3. 

630 

POST OFFICE. 

1. It feems that it is not afclony avithin 7 Gee, 3. 
c. 50. /. 1. for a perfon employed in the 
Poll Office to fteal out of a Utter entrufted 
to his care, a draft on a London banker, pur- 

Mperting to be drawn in London^ but adtually 
drawn above 10 miles from London, on uii- 
ftamped paper. Rex v. Peeley, H. 43 Gee, 3. 
»■ 311 

2. It*recms alfo that f, 2. of the fame a£l does 

not ap^fly to penuns employ ed m the Poft 
Office : and that a perfon of that defeription 
therefore, who fteals a letter out of the Poft 
Office, is not guilty of felony under that 
k£Lioru ih. 

PRACTICE. 

See hjtvxok'ttT to hold I'o Bail. 

AMfcNPMENT, J. I 

Bail. 

Bank Act, 1,2. 


Ban'K- 



Bankrupt, r, • • 

Baron and Fems, i , a. 

C06TS. 

Ekecutjon, I, 

Judgment, i. 

Partners, 1, 2, 3. 

Paying Mon-ey into Courts* 
Pleading, i i. 

Proceedings, staying and setting 
* aside, I. 

T RIAL, 1 . 

I. Notice iytving been given of executing a writ 
of inquire/ on ** Tuffday the {4th day of yan. 
infant,’' when the 14th of yonwary fell on a 
Thu'fday, and*on which day the writ of in¬ 
quiry was executed ; the Court of C. re- 
fufed to fet aiide^he execution of the writ 
of inquiry for this irregularity, but rejcdled 
“ Tuejday" as forplufagc, it appearing that 
the Defendant was not ftkifled thereby. 
Butten V. Harrifon^ H. 42 Gee. 3. Page i 
After plea pleaded the venue cannot be 
changed. *TalmaJh v. Ptmtr, PI, 42 GVo. 3. 

iz 

3. But if the Defendant .plead pending a ^uj^e 
nifi for chinging the venue, the Court will 
notwlthflanding allow him to change the 
venue. 

4. All arguments upon demurrers and other 

arguments in this Court are to be heard on 
Mondays and Tburjdays only. Reguta Ge 
ntratisy H. 42 Gee. 3. 110 

5. If an appearance be entered in the name of 

an agent to thc.attorncy for the Dt^eiidffnt, 
and the plea be deliviied in the name of the 
attorney,and the Plaintiff thereupon enter up 
judgment for want of a plea, the CtTurt will 
let afide that judgment for irregularity. 
Buckler V. Rawlins^ E, 42 Geo, 3. Ill 

6. The judgment in an origii al aflion, and 

the judgments in the a£lions againff the 
bail, may be fet afide upon one mqtion, and 
one affidavit entitled in the original ai^ion, 
IVtnder v, E. 42 Geo. 3. 118 

y. A lulc for an attachment againff the (heiift* 
for not bringing in the body, having been 
obtained on the 19th of November, and the 

1 attachment not fued out and ferved oti the 
flicriiF until the gih Mar^b fcdloWln^, tly: 


Court held the fheriff diftharged, and fet 
the attachment afide. Rue v. Ptrrtng, E. 
42 GeA 3. • Pei^r yj 

8' In C. B. u plea of bankruptcy muff be 
iigned by a Serjeant. Pitcher v. Martin, 
£. 42 3. 171 

9. If a declaration in debt demand 2000/. and 

contain feveral counts, each of which Rates 
a debt of 224/. 71. 4^^. and the Defendant 
plead thereto that he does not-owe the faid 
fum of 224/. 71. 4Id., the Plaintiff may ffgn 
judgment for want of a plea. Macdomell 
V. MaedenntU, T. 42 Geo. 3. 1^4 

10. A fummons for further time to plead not 

attended by the party taking it out, docs 
not wave the necclEty of a rule to plead. 
Decker V, Shed Jen, T, Geo, 180 

11. If a PlaintrfF having taken an affignmenC 

of the bail bundtwhil-. the adion is pending, 
proceed upon it after the esufe is out of 
Court, the proceedings cannot be fet afide 
for irregularity. Pigott v. Irufie, M. 43 
Git. 3. 221 

12. But the Court will flay fucb proceedings 

if it appear that the Plaintiff has been guilty 
af,l aches. ib. 

13. If A. being arreffed by B. on procefs of the 

Common Pleas, give bail to the ffierif^ and 
before the setutn of ;be writ, br ing again ar- 
refied by iU is committed 10 the Plest prifon, 
after which, and betuie the ri turn of the ffrff 
writ, B. takes an ailignnient of the bail 
bond and proceeds theie^n, the Court wtlj 
ffay fiich pruiecdings, but will net make B, 
pay colls, for they will not try upon affi¬ 
davit, whether he knew or not mat A. was 
in cuffody, but will confider him ignorant 
of that faA uiikfs notice of furrender has 
been regularly given, llatdiag v. Her.nem, 
M.irlG.e.y 232 

14. If a vcrtlicl for a Plaintiff be taken at uiji 
prius, fubjeiit to the awatd of an arbitrator, 
and the rule of reference be made a rule of 
Court, the verdi^ may be entered according 
10 the award of the arbitrator, without any 
application to the Court fur that purpofe. 
Bgrtewdede v. Hiubentr, AL 43 Get, 3. 

. . . ‘ . ■: a. 2 ^ 4 - 

I j. I; 



*5- W in •i’* tw«rd be wede be> 

l-'re (he term, the l^rfendani can only im- 
ptach It within the lour fitft day', of term, 
Beiicwdalt V H(tcheHtr,M. 43 <if. * 4 * 

]6. Peifon.I (erviie •£ the award is not tie- 
ceffai y to wan ant thi- ifi'uing of execution 
in fU'h cafe, it the attorney of the Defend- ' 
ant has been ferveJ with the award, it. 

17. In an afli .11 of cj^otnpfn for non-peiforiii- 
ance of a contraft lor the faie of a houfe, 

. with counts to recover back the depofit, the 
PJairit ff having in his firtt count alleged 
that the Defendant, who was in m.ke a 
good title, had deliveted an ahlfiaf^ whirh 
was “ inf.ftiiieiii, d Icdivc, and obje-Mio;- 
able,” the Coun oblij;id the i la'ii iff <1 
give a particular of all objfdtions to the - 
ilradl ariling upon maticis of tadt. Coli t 
V. 7 kmp/t»t M. 43 3 146 

18. No judgment can be figned upon any wai- 

rant authoiifmg any attorney to corttef- 
judgment without fuch warrant being deli¬ 
vered to, and filed by the clerk of the dor- 
quets ; who is <0 file the fame in the c rJer 
in which they are teceived, Rtguiu Gtnt 
reds., M. 43 Gh, 3. «. 3 '® 

iq tveiy atiornty of G. B. who fhalt 
piepa-e any warrant of attorney to confels 
any judgment which is to be fd’jer.t 'o any 
defeaun e, mud caulc fuch deteal.ncc robe 
wrii'en on the jame paper or p irchm-nt on 
which the wattant of attorney is wiit 
ten, t-r caufe a m-morandum in wiii ng 
to be made on hr h wariai:’, containing the 
(ubfiance and cffeci ol tuch deleafance. ib. 

ao. If after the time for pleading is < ot, buy 
befote judgment finned by the Defendant, 
the Court, on his app'ication, flay proceed¬ 
ings till the Plaintiff gi^e lecuntv for coft'. 
to be approved by the piothonotary, the 
Plaintiff, thoti|h he give fecurity xnfian’.tr^ 
which is aicrpted ny the Deft ndant, is not 
at liberty toVign judgment before the open- 
ini' of the ofi,e on the n^c morning. 
Dti it’' V. 7 4 av/»«, if. 43 Gt*.- $• .319. 

SI. A Plaintiff having tendeied an UTue to a 
plea, and dema- ded a rejoinder, where'thr 
Defendant w«> undet-ternt to ugoin gmtut 


« a 

the Court held the judgment tegular, 1 >ut 
fet it afide without Code, becaufo the 
Plaintiff might have added the fmilittr him- 
felf. Wyt V. fiflttr, T. 43 Gee, Page 443 
at An application to change the venue from 
A. to fi. in an aiSiion for goods fold and de¬ 
livered^ ujfon an affidavit that the caufe of 
adli.in arolc at B, and not elfcwhere, may be 
faccefsfully anfaered by an affidavit that the 
gi'Ods were fold at 6'. Cdtinsv.'jfacobfy M. 
44 G«. 3. 579 

PRESENTATION, 

Set QUARt IfclPEDtT, (. 

P R I 2 E. 

If an admiral, rominandc^in chief upon a fta- 
tion, come home by leave of the Admiralty 
for ihf re-rffab.i(limei t of his health, leaving 
ihe fquadron undi r the command of the 
flag-officer next in feniority, bo» retairt his 
romrriiilion as lOnmanUer in chief, 
Whether he be entitled to fhare in piSzes 
taken by the ciuizeis of the fquadran during 
, Kis ableiue.* Letd i\etjen v, lucitTy M. 
43<7ra. 3. 257 

PR ISON BOO KS, 

St* Evidence, a. 

*■ c 

PROCEEDINGS, STAYING AND 
SE FTING Aside, 

Sit Bail, i, 2. 

iiaaoN AND FfeMfi, 1,2. 

Crisis, i. 

Fr AC . ICE, 5. 7. II, 12, 13. 

T'RtAL. I. 

VfcNOon AND VE^DEe, 2. 

T he Court will n t Ifay jirocci dings in reple¬ 
vin upon payment of cuffs on the applica¬ 
tion of the DefinJant. Hedgiinfcn v, 
Snibjen, H. 44 Gee. 3. ^03 

PROCESS, 

•Set Partners i, 2, 3. 

PROMISSORY NOTES, 

St » Hills of Exchange and PnoMiasoftY 
Ndtss. 

.6 


QpARK 




ing th« policy. P^filard ». ^ 

Gml« Hat Sutmtt ajur Muh ijf$6, c«r<.m 
haUtt y. Page IS5 « 

ifli. Th< PUlnt>IF?ii rej levin pleaded in bm to 
an avowry Jor d^inatj fcatancc th >t the het$ 
in from time wtiereof, &c. ought to be 
open and common ** osj^ before the i $th of 
OSiber^ when the curb tly^s cut and rar« 
ttedy and from tl encr for a lu]i|i time, to 
WM, for thr f hours ftnd opuard*-,” that 
the FlatntiH'when, $it. pu in biS ca’t'e 

the fame time being wlien the f< id field 
was ani ou^ltt to be open and common as 
afostfntd P He'd tbjit iht* pica bad mi 
uncertainly, even after vcididf, the light of 
common fating too generally dereribcd both 
in Its commencement and c''ncluJion. Da 
Ce/ta V , Gatie, f. sfoGeo. 3. 357 

13. A declaration (l«tef that in eonfideratioii 

that the Pla null had (dd to the lAfendant 
a csriatn^l arft of the PlatiUilF at and for a 
certatn quantity »f sir tail etl^ to be delivered 
within acrrtatntfmts whuh had cUpled be* 
fote the commei cement ut tb- fun, the De 
fendanr ptomifed to deliver the faid oil ac 
•coromgly : Held well tnmgh after verdiiSl. 
JVard V HittiStT. Gte, 3. 265 

14, In a declaration for flmder the Plaintiff’ 

ftated that he was a jobber or dealer in the 
funds, and fofh jobber oi^dealer bad been 

accuftomid lawfully to contrafl, and had 
fiom time to time lawfully eontrai^ed, &r, 
that the Defendant f»id of bioi as fuch job¬ 
ber or dealer, ** he is ^ lame duck,” inca]j- 
ing th the fad no’*lul filled hia co tra^s 
inufpeauf the faid ffotka or funds, m 
conkqoence of which di tfs pci funs re'oftd 
to fulfi ih ir CO drifts with him (fpeiily^ 
log the contracH,) and he w a picirentei 
from fulfilling hi* conttaffs with other per 
fons' Hi Id that it did not fufficiently ap 
pear cither that the words weie fpoken 01 
lawful contraa®, or that <he PlaintifT wjis a 
lawful jobber Of dtaler m ibe funds; and 
that the declaration was therefore bad 
JI 4 erns fi, I angdaU, q.t Gsj, 3 . 284 

^u. Whether,, under t«cb ciicumfinnses 
ft cap be ftated « ft neidl damage, that dj- 
vefs perfobs refufed to fo'il their enntraft* 
with the plaintiff, httte he Wight recover a 
eompentation by a£fiun H the cofittadf* 

were lawful f <4^ • ih 


18. Declaratton that *«m eonfidefition that 

the P ain'iiF had liken the 
goods on lioarfi his fnip (o bv <atm 4 tp d , 
the l>efen<4(Wt proimhd to p \ the money 
due for ft light and c in 4^1. m Ot tam' <n 
the dciivtry 01 the bih 0! Uhop , th. i ih; 
billofiading was deliver d, hvtia''oii ohc.c. 
of the J>tendant bee me I.jdIc 10 pay > 
large fum, to wii, 2of. ft r fre (,'it. n j 11 - 
luge of the fsid g) III* Held tiad '>ii I't - 
mutrer, bee lufi itdil not ap,< 1. tin <1 
thing b-rime oua for fKWitt on u <» d 1 - 
very of the hill of lartjiu, B al y v Pi ., 
M, 41 Geo. 2. i\ I 32 1 

17. Whctlier in iMcgiilg <he premife to 
pay in tho abnve cafe, the PUintifl (li >nld 
not have flat till tie fiHsific fuir, or h.ve 
f-id, fo much as fhould be nafonabiy dtie * 
ttf. ,l>, 

1$. In an avowry Defendant avened tb-t 
alt thofe whofe effate he now has, Scc.Jtam 
umt whtretft fife, have been accuffoiued to 
have, and of ngbt dttritsg all the time a/ere- 
fatd ought to have bad, and ftil) of right; 
ought to have cofnmon of paffure in the f«r«r 
^nqaa: Held bad, and thaiitdid not amouae 
** to an av^tment of right of coni<non at all 
times of the year. Mstwimt v. ffrelrj, H, 
41 Get. 3. - 359 

19. If a Dcfendantinn replevin plead l^y way 
c f juilificstion of the taking, then he was 

of 0 mefloage with common ap. 
purtdnanr, and that the PUmiiff^a cattle 
were damage feafant, on the common, and 
** conclude in bar without preying a return, if 
feems that fuch a pica is bad. 

30. Where three pitifh churches have been 
uni^d by 23 Cur, 2. c. ti, the benefice 
may be deferibed In pleading as one rec* 
tory, Hiyitty y. #. v. Pan Mtldart, £. 41 

3, 39+ 

at The three fiift counts of a declaration in 
aiTumpfit againil executors flated promtfea 
made by the reftator, the fourth was for 
money had and receiveH by the Defendants 
*» as f«ch eaecntors av aforefaid,” Oating 
a promife to pay by them *' executors ss 
afprefaid,” and the itff was upon a count 
ftated ffy the Defeodant* ** executory as 
sfotefaid,” tod ffttbig the promifis to pSy 
* in (he fame marnito : Held bad upon gene* 
• A ral 



INDEX TO THB PRINCIPAL MATTERS. 


t*! demutrer, JStigJtn tr. Parits^ E. 41 

(rrt j. ^ Pagt 4 ii^ 

, -az* 'rrerpaf* for ftiTauU and falfe intprifon* 
ment may be Iaid» dmtrfit 4 it'us tt vuibut. 
Burge/s V. FieelaVt, £• 4I Gt»» 3. 4^5 

33. AiTumpfit oa a note payable,by inflal- 
ments, plea in bar a* to the (aid feveraleaafek 
uf action, except the laA inn4lm*ent, that 
*' the faid (everal raufm of adlion did oor, nor 
did any of them a eroe within fix years :** 
field on fpecial demurer* that thous;h fome 
of tbe inftalmenta irigbt be baned and the 
others not. yet that the itUrodu^fioii to the 
* plea and the body of it were iiiconfiftcot. 

Gray v. Pindar^ 41 G*o. 3, 4*7 

24. PUitniff declared againft Defendant as 

acceptor of a bill of exchanp^t*. payable to 
certain perfons ufing the firm of Meflis. 
M'Brair, and Co. i Defendant 

pleaded that the faid Mcllrs. M'Brair^ 
JVajtn, and Co. had accepted fatiaUtflion ; 
FIaintilF replied that the (aid perfons To at 
atorefaid ufing the firm of Medrs. IkJ'Bioir 
and Co. (leaving out the name of Watfm") 
did not accept faticfadion* and conclud'd 
to the countrv. Stmb, that this varians?.i 
could only be taken advantage 4f on fpccial 
demurrer. Mill v. C$ftat E> 41 Gtt. 3. 

446 

25. Replevin of cattle taken in A, The De¬ 

fendant avowed tbe taking in * under a 
demife of certain premifes of which B. was 
parcel* and becaufe the cattle were damage 
Icalant in B. he took them and drove them* 
through A- in liis way to the pound } and 
upon general demurer tbe avovyry wai 
held to be well pleaded. Abtrtromhu v. 
Parkurfit T. 4( Gtt. 3. ^ 4^0 

26. In an adion againft the fheriS'for an eScape 
on mefne procefs* it is fufiictent to aver 
that the IherifiF had not the bt dy at the rf« 
turn of the wnt, without negativing the 
appearance of the party cr hts putting in 
liail. SHvtn T. Ptrnitt M. 4Z Gtt. 3. 

gfil 

27. If tbe writ iiTue from C. B. and the de¬ 

claration for an efcape aver (hat t|ie de* 
fendant had not the body ** before our faid 
Lord thd Ktng’* on the rethm ^ay» it is 
bad OR fpecial demurrer* td, it. 

28> If a demandant in a writ,of fight count 
tbe ij^Gn of hia aitceftor **indtm- 
\ 


nit fut lit dt fttd»%* omitting tt dt ju-'t,** 
it feelni to be bad. Siadt tt Un. v. Dtwhni 
in fuift judgmmtt M. 42 Gtt. 3. 

Pagt 57® 

29. If tbe Demandant in deducing his title 
through a female deferibe her as Itfler 
and htir of y. and it appear upon the 
face of tbe count that y. S. left a fon who 
furvived bis abut* it is fatal { although it 
alfo appear that upon failure of I 0 ue of tbe 
fan* the liTue of the filler of y. S. became 
his heir* id. it. 

POLICY, 

Stt IxsuaAHCK. 

POST-OFFICr, 

Stt F&anking. 

POWER, 

Set AuTHOlUTy. 

PRACTICE, 

Sit Affidavit 10 hold to Bail. 

Amendment* 

Attornet. 

Bail. 

Costs. 

Escape, 2. * 

Interest or momev* i. 

LoNAnic, t. 

Over. 

• PAVMtNT OF MONEY INTO COURT. 

Prisoner. 

P*occss, 2. 

• Staying and setting aside pro- 

*■ CBEPINCS. 

Venue. 

Warrant of attorney. 

X. The Couit will allow ««« j/f fathtm and 
ufury to be pleaded together to debt on bond. 
Lttbmrt v. Rtttt M. 40 G*t. 3. 12 

2. Copy of a writ againft iPiiltam Am^agt i 
notice to appear ♦* Cathtfint iVaUtt yc«,are 
ferved, See. i" mifiake held fatal, ytntt v. 
Atmytagt, M, 40 Get. 3. 38 

|. If bail be brought up on the &ffle day on 
which an attachment has been obtained 
agaiofi the iheriif, tbe Court will peiynic 
them to juilify, and fet afide the aitach- 

fucat 



IN'DE'X'' 

went on piywVh’t.o# Coftf* 

*m>\ M, Gee i- , ' ' Pege 38 


4. In C. B, twice of di^clsritikm is not iiij*; 

t^elTary in bailable anions. HtUn v. Bargus, 
M> 4.0 Gn. %, . , 4.a 

5. If two attornies’clerks be. puffin ns bail, 
the Plaint)^ may treat fuch bail as a iUmI-' 
lity, and take an affignment of the bail 
boodt U^aUaet v, ^rewfmkht M. 40 Gee, 3» 

<6. If a PlaintifiF, after, entering up judgment 
for himrelf upon-two counts^ dircover.an 
error in one of thern, be may wave his 
judgment on that coupr, and enter it for the 
Defendant. Spicir v. TtafdaUj M,. 40 Gee. 3. 

ib. 

7. Service of a declaration in Refitment on 

the wife of the tenant in pofleilioR is fuffi- 
cient. Dee tx Jem* Baidam v. Ree^ M. 
40 Get, 3. ^55 

8. The Ctaurt of C, B, will refer a bill of 

cxcbSoge to the Pfotbonotary» to compute 
piincipal, intercft,Vjefi&«»fr, re-exchange and 
colls. Geldfmid and ethers v, TTaite and em-t 
ether, M, 40 Get, 3. ih, 

<9. But not to compute charges and expences. 

it, 

10. * The Court will not allow nm-ajumpjit and 

alien enemy to be pleaded together, thftelt 
V. Yeung, H, 40 Gee, 3. «• yi 

11. Affidavit of fcrvice of a declaration in ejefl;. 

Rient made by a perfon who faw the dedara* 
tion fervedi and heard it explained to the te» 
naiU in pofleiTion, is fufilcient to entitle tly; 
Plaintiff to judgment a^airril the cdfual ejec> 
tor. Geediule ex dtm, If^ankUa v, Badtitle, 
H. 40 <?re* 3. >20 

12. The Defendant being arreHed on a writ J 
returnable the l,aft return of Michaelmat 
Term, put in bail on the laR day of that 
term, who jollified on the firft day of JVi/ary 
term; a declaration was deNvened on the 
the nhird day of Hifdry tnirbi and in ^e 
fame term judgment was figned for want 
of ji ^ea: Held regular, the Defendant not 
being entitled to 2n imparlance. Bailey v. 
H^eaUr, ff. 40 <?«* 3 * " 

413. The allowance of a writ: .of error may be 
ferued before the Plaintiff i#«at«tled to iign 
final jtdgm^t. tPW 4 « 

'fSip.'tjh ' ' ^'37 


' ,14. If the writ'by which a replevin'ft rcfiiovifd 
be rdlbrnableoa the firft return of the term, 
itnd ihe Plaintiff do not declate wUliin fo u r 
days befoto^e'"end of that term, the De* 
.fendant is entitied to an Imparlance, thoiigb 
.. be has not appeared within the term.*-* 
'Thtmpfen v. ftrdan, £, 40 <^r.-3. 

Bageem 

i5.-‘i/iffue be joined on one of three pleas,' 
and judgment be entered hy default upon 
the two others, the Plaintiff caiinot execute 
a writ of inquiry on ibofe pleas on which 
. he has judgment, but muft award jury pro- 
cefs tarn ad iriandum quam »d inquirendum,. 
Dicker v. Adams, E. 40 Gee. 3. 163 

,16. When the Plaintiff enters an appearance 
for the Defendant under the ftatuie, judg« 
ment may be figned without any demand 
dr a plea. Nerth v, Lambert, T. 40 Gee. 3. 

a»8 

17. Aeapiat ad refpendendsm againft bail was 
tefted of a day, prior to the return of the 
ta, yb. againft the principal, but was not in 
fata fuod out till afterwards; Held regulari 
’\^imer«n. Wright, 7 ‘. 40 Geo. 3. • *35 

a Defendant be holden to bail under a 
judge’s order, a material fa^ being con« 
cealed from the jud^ which would pro- 
, baibly have inducted him to refufe the or¬ 
der; the Court will on application dtf- 
. charge the Defendant, even . though there 
-was ft (uffeient offidea/H of debt, independ¬ 
ent of the order. Daviet v. Chippendale, Af, 
** 4* Gee, 3. aSa 

19. But they will not diicharge him from a 
detainer lodged againft him by a third per- 
foo ^ite in cuftody under the judge’s order. 

.s' ^4* 

ao. To a replicattort of nmliiel ^eerd and day 
given, if the Defendant demur, the Plaintiff 
need not join in demurrer, but.if the record 
is not produced may Cgn judgment. TVp- 

ping V. Jehn/en, M. 41. (rev. 3. jot 

ji. If the Defendant’s attorney admit in ef- 
though nut in terms, thata yrtit of et- 
' ror fued out by him h.a$ been brought for 
delay, the Plaintiff is at liberty to proceed 
on. the judgmejnt. MUkr a, Ceeffit, 

41 Gee, 3, . ’ AW 

‘ ^ ,aa. A, 





I N'D'E X T O R t 


' .r tft’ 

|s 2 ‘ A , jcwndlfir in demurrer moft %ned by 
a fcjeaut. > 9 . 41 ^ 

G<. % . ' 

7 .:, li ihe rule nf allo'eance*.^^ b^il- W «ai 
ftTved on the Plaintiff's attorney, he majf 
take an aflignment of' the lit^ilbond, though ■ 
hekOoiAS of the iuriiiicatton. /JalJattdy,. 
7 FWff, yl'/. 4’1 fjfi>. 3., '■■•34>,'. 

54. If 0 di'clarattbn be indorfed ‘r to'pieaMn 

' -,’V muft' be underfto^ to wieaTt 

within the num^'er of.days a^trtwed iiy the 
rule- (if the‘Court., Hiffirman t, Snnitlkt 
//416’rtf. 3. 363 

2‘>. A writ of error operates as a fuptrftanot 
from the tiote of the allowance though it 
be not fervod ttH after exeetttron. Mea^ber 
V. Vitna\(k% id. 4t Gta, 3. 370 

ad. The rule.that final judgment cannot be 
figned till four days after the return of the 
babtns csrfara jiirataruifi does tiOt extend to 
the cafe where the tetm clofea before the four 
days are expired, Tkmai v« If^ardf E. 4t 
Cta. 3. 393 

27. If a Dcfendent being amfted opon prbcxfh 
in give a vfarrant of attorney to tmn- 
fefs judgment, and be afterwards holdr^ ^ 
bail in C, S, in an adion upgn thatJ^'g* 
q|ent, the Court will' difeharge him upon a 
common appearance. S^ketd v. Ltmdt^ £, 
41 Gn, 3. 4 

. 38. A Defendant who is ander terms to plead, 
iffuably, is not at Hberty.to take advantage 
of any objedmni opon fpeeial demnrterf of 
which he could not have avaUed htmfelf 
upon general demurrer. B$U v. D« Qa 0 t 
£* 41 Gto. 3. 4»b 

270 ff to buy of and B, to fell to 

«>' rf., goods at a certain price,to be ^elivt^fed 
between fuch a day and fueb a dsy, and 
fail to del^cr the goods witblo thetimt j it is 
fuffiewBt^ in dedaring'on the contra^ 
to aver, that be was during jMl <be time and 
fill] is ready and wiHingtorevive and pay for 
the goods, witbout.mafciog ilny allegation of 
an a^ual tender and refufiliii.. Witttrlmfi 
. ;a, Skiinurt E 41 Git. 3. a 447 

.28 The Defendant in replcvi|!i having averted 
in ^ log^snce that die J^aimiff held the 
iaod uftdct ^^acertain dtai#e tobim the faid 
y. X., (the Plaintiff) illiretofore made.*; 

: .The f^akififf' pleaded ih b|r that he didoiot 


''bald- a'.jdap^li ;in -iitpfmft. «*d'. 

' Dpon this De'^lant jobmh^.'''.ah prdc'r.to 
anlrnd, by fitting out the wor^ i,» him- 
the fa>d jTv X.**,witti| liberty tp thePjsitnwff 
. to :p»ead di and that in cafe the Plain'-, 
tiffiho'uld plmid riew .ndaticr, the Defbodadt 
* fbmdd pay *11 the cdfis of the amehdra,ent. 
The Defendant havthg affed^ddr^d .accdrdihg;‘< 
1y, the Plaihti|r../^emiftred f^laliy, and af- 
figned fpt ctufe j^at it dM not appear to 
Whom the demir/Mium Held that the 
, demurrer was hot near matiet, , X«r v. 
T. Gte. 

29. l.ti an ai^ion of trefp^fs, direi^ed by the 
Lord ^^bancclior td rry a quefiton of bank* 
rujn^ the coHft^of.Xi will not reftrain 
the Oefendsnt'from pleading the general 
if! le, together with fpecial juffiheattons. 
^AJ'‘Canntif V. Heifar, M. 40 Qit. 3. 549 

P R E M I IT M, ^ 
ff«'lN8U|tAkCe,'i> *. . 

PREROGATIVE, 

Stt Aothdritv, 3. 

PRISONER, 

Ste EkacwrioK, i. . • 

HAB£Aa CORPOS,'!, 2. 

t. The difebarge a Defendant 

oot' (^.i^flody on thi ground of the i 0 davit 
of the delivery of the dedaratton not having, 
been filed wtthin ao days of the ddivery, 

, if it be by way of detainer* Davit \,^Da~ 
vtHptrt^ H. 40 3 ''' ■ ■ ya 

2. If a prironet ba prevented from juftifying 
, bad by the Plaintiff defiring further time 
to enquire into iheir fu^iency, he is ffO.-n 
the timeof hia'i^i^cd^juffifieation entitled, 
to a demand of a plea before judgment can 
be figned against him*, Devitt v. Cbtpptn- 
dalti ii , Gtif ' 367 

PRISONER At war:, 

Sw'Com, 5. ; ■.• 

'.VfW' 



WDEX TO TttE minCtnAt MATTlUtH 


nocmjimQ$, $tATmo set, 

' TiNO^smE* ,^f 

j^tAymo A»rp sJ8**y<Ke am»« tlO’# 

PHOCKSS* 

iSH It. 

Kx:ydS.yiciNt, i. 

PKACTlCe, «. Ijf. 

Tt««B» (> 

y, Thcdd? infttted i-n « tuKi<ny to Bfipctt' to 

a comtnun eaptut inuft be the return <Jijr of 

the writ. Rujhvan v. Chapmati^ M, 41 

3. ’ 340 

i. The Court will not let afide p'ocetdiogs 

and order the bail boi^d to be delivered upf 

becaufe a Defendant has been arrelttd on a 

fpeciat tapfun in yihieb, a« well u in the 

affi lavit to hold to tMii]» tho initials only of 

his Chrtfttan name were jnlietted. ifyutU 

V. CeUm»»y T. 4* Gn- 3. * 466 

% 

PROftllSSORY NOTE» 

Ste BiLOS Ot EXCHAHCrE AND yAOMUSOAY 

wot ES. • 

« 

R. 

RACE, 

Waocr, t. 

recognizance. 

S.4 AMtNOMENT, i, • 

Bau, 5, 6» 7- 

RECOVERY, 

Stt Common sicovEny. * 

RECTORY, 

Sit PtEADtNO, ao. „ 

REGISTER, 

5 <rSMiP, I. 

replevin, 

Sti Practice, 14. 

Pt.EAQlMCt'll;^. 

rETDRN Of WR?T«, 

Stt Time, i. 

R E V E N 0 E, 

ifrrEltts t>t EXCUANCjiAwVsqHiimy 
KOtta, 3 . 


^ tfti ' 

ROftiitN 

^ei EftANKtyO, ^ " 

s, 

$u fiRAvna , IfAT^iyt or, i« f* 

SetRE FACIAS^ 

Stt AMsr»M»Ky, Ev 

SAILOR, 

Sm Wa^ie, I, ft. 

S£ A *5 HORE. 

t. Prim 4 fotie tatty fobje^l baa » «gM to tilko 
5ih found upon the fea-fboro betofeen bi|h 
and iow weter oatk; Btjittt tr. Orf% T* 4t 
0 * 9 , 3, P«gi 47* 

a. But fttcfa general right may be abridged by 
,tbe exigence of m exedufive right in fame 
indivtduai, td, id. 

3, If there be a prht 4 fttu right in 

eHity to take Sib (beil«fbuod on the 
fea»Ibore between high and low watiet 
'\arkf iA fiA 

SERVICE, 

Sw Paactiga, 7 . at. • 

SNRRIFF, 

SftE»CAt»t i,«i 
pAXArtNo, a<S, a?. 

PxAcricn, 3. 

« SHIP, 

Srt WaO£ 3, t, a. 

I. A foreign butit (h*p SnttJAowtie$ ik hot 
requi^d to be rtgihered. JLtng vt ^1 
40 Gt 9 , 3. 3 og 

a. Such a (hip tniy therefore faibwithout con« 
VO}, being within ti : cxreptioO of thecoiyo 
voy att 3d Gtt. 3. t, 70. /, 0, fd, ti, 

SLANDER, 
SrrpbAAuiKa, 14, 15 

STAMPS, 

&r£vmKNC«, 7. 

I, A mere cognovit need pot be Ramped, Amt 
y* Hillt E. 40 3, 150 

RE I Ok Ept 

'i 
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INDEX TO THE PRtNCIPAL MATTERS. 


a. But If It eontain any larms af ^rectiuant jit 
muft, iV. Pm 

3. An agreement to contra Judgqient m 36/* 
to frcure 54 an^ coS>, is not a» agreecnniM: 
for more than ao/. V<|thln the 43 Get. 3, 
*• 58. / 4* and peed not be 

ftimpedt id. ^ ei* 

4» An untiampeil drart drawn on et. B, br!ck:> 
layer is not within the eaepption of 23 G%9. 
3 ri, 49, /. 4. ib fovoitr of drafts •drawn 
on petlons acting as banhirrs within ten 
miles of the j^lace where the draft la drawn 
CaftUman v, Jttjf, B. 41 Get. 3. 383 

3. A written agreement f<» the fale Of ail the 
hop* which fliail be grown upon a certain 
number of acres of land, to be delivered in 
pocketaat a certain'place, cannot be given 
in evidence unieft ftamped with an agree¬ 
ment damp I futh an agreement not being 
within the exception m the 23 <?«. 3./ 4. 
refpaiding agreements for the fale of got4d*, 
ware*, and merchandizes. fVaddtHgtan v. 
Mrijlm, *t, 41 Gea. 3. 45 1 


^ C«Alt» IJ. 

^ I. . 

t2. t, t8. (Nav^;ation A£l) Pafe 412 
23 fjf I4< f, II,/ 6. (Foreign fhips £»gh/b 


STATUTES CITED or COMMENTED 
UPON, 


owPed) 

e. i.jf. 6. flipping) 

16 r. 7. fOamiog) 

16 *7. t. 8. / 3, (Baif in Error) 

aai <. SI. / 63 (Churches) 

*9- *' 3 (»t»'wte of Frauds) 

30. Stat. *. (Fapi(is) 14c. 

31. u 2. (Habeas Corpus) « 

Wipe. A«(o Marv, 

« 

y Sf $,c. 22. iBnghp fbipping) 

Wftu in. 

S isf ^ e, n./n. (Cofts) 
p isf 10. f. 15. (Aihirration) * 

9 fd* io« r. 17. (Bills of Exchange) 

Ashb. 


At 3 

»n 

Si 

444 

394 
*38 
rl Jif. 
53 ' 


213 


253 

44S 

SZ 


Hem. lU. 

52. r. 9. (Statue of MarOttidge) 

Ij^ow. 1. 




3 fif 4, r. 9. (Promiffory Notc-j 82. 41 5 

4 t. ih. / 5. (Cofts) 318 

—— II, (Dilatory Pleas) 384 

4. r. 17. (Bankrupt) 9. «. 

5. I.. 22t /. I. (Bankrupt) 3, 9, q. 

-«~/ a. 7 

9. t, 14. (Gaming^ 52, 53 


6. f. 5. (Statute of Clmflw Wafte) 86 
Hen. VI. 

23. t. 9. (Bail bond.) 36. ill 

h»n. vm. 

31 . r. 19. / 3. (Cofia) 376 

23. r. 15. (Cofts) 333 

34 ^ 3 S« 4 * (Bankrupt) ^ 9«. 

Eow. VI. 

5 ftf 6. r. 5. (Hops) 180 

Eliz. 

13. (. 7. / 1. (Bankrupt) a. 9. n. 

— r. tOi. (Reftr^niog Statute) 189. 198 
39. e» 4. (Extortion) * 157 

Jac* I. 

I. e* 15./ A (Bankrupt) , „ 3 9*. 

(, 8> (8i^ in Error) | 443 

ftl. e. 19./ 141 (BaOkruftt) a. 9« ». 


Geo. f. 

j 


3, if 12. (Bankrupt) 

7 

5. r. 24. (Bankrupt) 

7. 9 ». 

^,e. 31,/ 1. (Bankrupt) 

r 

4-5 

Geo. 11* 


2* e* ajs^Altorney’a BtiJ) 

343 

— e, 3]^. (Ships' Articles) 

t]6 

5. r. 37,/ 4, (jProteft) 

38 

“*• e* 30 ?/ 7 f (Bankiupi) 

*• 5 

. . . / 27* 

4- 

41- 

4» $ 

jr. r. 8. (Stockjobbing) 

287 

13. e. 19. (HorfeRating) 

S» 

>5* e* a8. / 3. (Codntirfeit Money) 

137 

t8. g, 34./ 11* (Hotfe Raang) 

3* 

19. g. 32. / 2. (Bankrupt) 

4.S 

73. g, 33./ i9*,(County Court) 

29 

24, g, 44. (Copy Warrant) 

- 1^8 

32* <« al»/ ii. (Extortion) 

88 


43 bo. 



II^JDEX .TO THE P‘At 


(ho. ill. 

♦ 

3 ^ 4. <r. 6$ {Sbip*# Rtgtftrjr} A17 

4 *«* ! 14 > (Ftahkittgl * »40, if/iif. 

la, f.’ 47 «/ »• (Binkrop*) ao. »♦ 5 

14. t, TJ^f, (-BfMikrupt) Id 

19. t, 3a. (Haokfupt) . 398 

aj. f. 49* /. 4. {StimpiJ 383 ! 

*3. <v 58. J. 4 (Stampa^ 150* 4 $i* * 

24. <. 44./. 6. (Demand of 2 Cdpy of War- 
rm) 

a. <. 37. (Franking) t42 

r. 60 (Ship's Regiftry) , 

27. f 19. /. 8. (Ship’s Regiftry) 213 

31. <• 32. (Pranking) * 141 

3S..C. 58 / I, a, 3 - (Fafnking) 142 

37. r. 45 (Bank Ad) ' 48. 5 ^^ 

37* 73 -/• 3 * (Seamen’s Wages) 57 

37. f. 144. Fnvate Ads (Croydon Iqclofore) 

«9 

38. f, 50. /. 9. (Aliena) 363 

38. t. 76./. 6. (Convoy Ad) -iaojl 

39W40. e. ^04. (Court of Requefts) 588 

• 

STAYING ANDSEtTliJG ASIDE PRO¬ 
CEEDINGS. 


j. tf and B, having recovered in feperate 
adions for libels againft diRerent panics ' 
ei/gaged in the management and pukHca.* 
tion of the fame newfpapers, ppmitoenfe 
fi-(h adiont again|i the fam<^ partiest each 
fuing that party againft whom the other has 
recovered, the Court wdl not interfere in a 
fummsry way to fet afide the latter proceed* 
ings. Martin 1. Kamtdyt M. 40 G*». 3.69 

2, 1 he Couit will not ftby proeeediogl in an 

adioii, on the gioufld of a bill depending in 
Chancery for ihe lame oauie. v. 

Cadtll, i. 40 Gea. 3. 137’ 

3. When only two of three joint cOfltradors 

are fuid. tlie Court will no^ flay proceed* 
mgs upon the bait bond, untefs the de* 
fendaius undertake odlP 10 plead m abate* 
meut. Gavtit V. T. 41 Gtt. j, 

465 


4. The Court will not fct afide proctedktga, 
«nvl order the bail bond to be delivared up, 
becaufe a Defendant hat been arrefled on a 
fpecial ta/^asf in whidt, tyeH as in the af. 
fidavit to hold m hail the initUla only of hit 
Chriftian nime were infetthd, n 

T* 41 G#v. 3. ^ 466 


STpPPAQ^itr f ftAN8T0» 

' f 

jit Mog at N'tjpi &ewi(^r(^ ordered! igOoda 
of B. in Unf»n^ wHih (fnt them by 
imtr, eonfigoed to if., and advifed hint 
thereof i on tbett airftval at Eartyrthey teere 
delivered to C, a wharfiogyr, who received 
them on account and paid the frmghd 
and chirges} after theft arrivat df. wrote to 

B, informing him that in eonfiriuencfe of 
bui aftaire Itoing deranged he fh^Id not 
take tbegooda» and teilmg him that they 
Were at Mxrttr 1 at this time 4 - had com¬ 
mitted an aift of banktuptcy, upon which 
he was afterwardtdaclated a bai^rupt} B* 
applied to C. for the goods* and tendered 
him the freight apd chargea due, upon 
which C. prpmiftd ooe to de'iver them out 
of hit cuftody, bat afierwardt did deliver 
Ibem to the afligoeea of 4 . though in¬ 
demnified hy B ,: Held^ ift. that B. bad 
a irghc to fiop the goods In the bands%>f 

C, I and, 2dly, that he might maintain, fto* 
' ver for them againft C. MUt v. JfiWi T» 

r< ** On. 3. Pogt 4|y 

i 

StJQGESTION, 

fraCouafas i. 

supersedeas, 

8 u PnAcrtCB, 2 j, 

SURETY. 

U 

$U CONtRlBOirtON. 


< T 

TENDER. 

a 

Bank notm are not made legal fender by die 
37 (?/«. 3. r. 45. Grighj V. QakiSt M. 4X 
Gm. 3. 546 


TiMEa 

In a penal adlion a tapm ad rafpmdtndmt i(- 
fiied within a year after the offence com*, 
mitted, but was newr ftrved on the De¬ 
fendant or returned i after the expiraiioo of 
the year, httt in^the fame tern d rayidf ptr 


0 




tNDEX ro THE MAXTEHS 


feintin/ifinth iiTucd, {tnd d<ilf Asrved 9 iid 
MturnM)) the dcctaration was of th^^term 
in which both wiitt iftacdi lHe)<S that t^e 
hrft writ not having been retumnd could 
not be conncActi wittt the fecond fo as to 
(hpport the afiton. f, v, Ptrry, 

’J2, 40 G#r, 3. Pag0 157 

' TI T H «: 6, 

«. Hops are by law titbcable after they are 
picked from the bind, Knight v. Ha^ey in 
jErrer, E. 40 <?#«, 3. 17a 

4, And no 't»(8^e can vary this ri>le» id. ih. 
3. No evidence is fufficknt to fuj^ort a real 
compofttioo^ tiolefs *t have fome rekivnce 
40 a deed of compoGtion, 1 4 ih. 

Tbt L. 

, MollTCACE, r, 

rOWIMC-PATH, 

Set IcteLOSVftt ACT. 

TRESPASS, 

Set Damaciss, I. 

JwpGJtEWT I. 

TacapAss.aa. ^ 

A private perfon may Juftify breaking^nd 
entering the boufe of asiith‘'Vt fitd impri'. 
foning fats perfop in order to prevfAt hioi 
from committing murder 00 hts wife. lian* 
seek. Vt Se^tTf T. 40 (Set. 3. 260 

TROVER, 

Set SrOfPAGE IH TKASietTV. 

.1. jf. ehlrufled E, with goods tp fill in Indfd ," 
agreeing to take back from S. what he * 
ibould DOC be able to fell, and allowing 
him what he (hould obtain beyond a cer< 
tain price, with libeity to fell tiwm for what ‘ 
he could get it he could anot obtain that 
price. Ef not Iwing able to /«!! tbc goods 
4rt /nJia bitnicif, left them with an agent to 
be difpofed of by him, duelling the agent 
to remit the money to hiolieit In Enghind : 
field that A, could not aaiifitain trover 
againft 0 . for the goods, I rmlty v. CVa- 
t^eEt K. 41 Get. 3. 438 

3. A* having agreed to purebalb of E, the ce- 
maiader of « t«|m, the latter delivered to 
him ihelcafe hi order tp |et am aSigitinenc | 
made mat} A. tbifh obiiuned |in enlarge* j 


tociRft^pf (be term frdm ^hfOtigitial land* 
lord, ^ ref^fed to accept *an aSignmenj^ 
pt pay the ftdlprice agreed op, hseaplb 
poderieoent had removed fome fixtpm t 
ItiH 4 ebat Jff. ndgbt infift oii A. aocepting 
the eifigoment, and after dettuod apd te*> 
fufal of (be leafe might man tain (lOvcr for 
ir. Featry v. Pranu^ T. 41 Get, 3. P«ig/4$t 

T 0 RNPIRES. 

Sit Mortgage, i. 

T Y T n E S, 

SstTtruii. 

AV, 

VARIANCE, 

See AMraoMBNT, t, 

1k£0RakcE, 6 , 

PaBAOiNO, 4, 5, 6. 11. 24. 

Practice, 3. 

I. An agreement entered info between A. and 
B. refpLiSing a hOr(e race was iadprfed 
** K B. to tlart p. p. 15 days from this 
date.*’ In a dptWatton on this agreement 
no notice wa-i taken of the tndorlemeut; 
and no evidence was given at the trial to 
explain the meaning of the letters p. p ” 
TheCpurt after vetdidl held that the van* 

• anee between the agreement declared on 
and that gfveo in evidence was not maie- 
risl, (he letters *^p. p.*‘ being iiilbnfiMc. 
ffh»kf V, Pe//r, M.<4Q Gee. 3. 51 

a. In an a^ion for oon-retidence ihe pirifh 
e was Ayled in the deciaration St, Etheimrg j 
evidence was given that the real name was 
Su Ethehnrgn: Held a fatal varuiKe. ft'A- 
/sis, q, t. v. CUbett CJeti, M, 41 Gee, 3. 

'U 3 al 

3 fftlB writ be that the Defend ant aii(,.er 
in a* a certain pica pf trerpafs on the cafe 
rn promifes.” end the decinraiion be in 
thbt for goods fold and defivend, and money 
jbrwrowed, the Couit will diftharuc the I)e* 
iendani on entering a common appearam e. 
j&wi V, Shtrijff M, 4t Gee, 3. 358 

VENUE, 

SeeWuv,^pivuOi 

UsVRV, > 


6 


I, Tdhitig 



Q: 

Q.UARE IMPEfllT. 

U In quart impedit the Defendant pleaded that 
one M. O., under whom he claimed, being 
feifecl in fee of ope moiety of the adtowfun 
to prefent to one turn in cveiy two turns, 
preiented one y. O. in her proper turn j 
that the churcli being afterwards vacant, 
enc •y. W., under whom tfic Flaintift 
claimed, prefented in his proper turn} that 
the church bring again vac.mt, thcPiaintifl 
prefented ; ai^d that the church being a 
four'*) time vacant, it belonged to the De¬ 
fendant to prefcnt. On deinmier to this 
plea, the Court held that the ( 3 <ft.ndj.ot had 
not fhewn a title «> prefent, fmex' he liad not 
fhewn whether the third prckm.ition was 
by ufiirpation or by agrccmcift, and (hat 
it C*juid not be prifumed tliat the De¬ 
fendant was entitled to prefcnt in the 
firft and fuuitli turn, and the r^laiutift in the 
feronJ and third, fnice the pica averred that 
//. (.). had prefented to the firft turn in ‘'••■r . 
proper turn, .'ind J. IF. in his pioptr turn.'. 
BivLh V. 'The r.ijhop of LitJfitUand Coventrfy 
7 . 43t.><7. 3. /C^444 

2. Semb. that if it had appeared by the plea 
that the Plaintiff had prefented to the third 
turn by uiuipation, he would Hill have been 
cmiiicu to the fourth tuin by right. iL. 

— t 

• R. 

R A T r. 

The Maficr! in Chai.ctry arc not ratcalje as 
occupie.s of their refpc£live apartments in 
South .ml'toTt Bundtugi under the paving a£l 
ilCVc. 3. 22. lloiford V, Ceptiand, E. 

4? 

K E C O V i£ R V, 

irt Common Keccvc-rv. 

R b G U L G E N E R A L F. S, 

See Practice, 4. 18. ly. 

R E L E A S E, 

See Bankr^jpt, 7. 

Voi. III. 


R E P I. E V I N, 

Jre PltOCEr-ftlNOS, staying ANJP SETTING^ 

ASJiiDE, I. 

t- 

RESCINDING CONTRACT. 
See I>i£N, I. 

R i: S 1 N A 1 ’ I O N RON 
Judgment in K. h. m an a< 5 l!on upon a reflg- 
nation bond given by a fchool-maftcr af¬ 
firmed in the Exchequer chamber, it not ap¬ 
pearing upon the pleadings that the office 
was a ffcclitdd. Lewit v, Legh^ AB 43 G. 3. 

Page 231' 

RE'I'URN OF PREMIUM. 

See Ir.’SURANCi', a. 

REVOCATION, 

See Devipi', t. 

RIGHT, WRIT Ob. 

See Amendment, 4. 

Pcf.AiiiNq 12. 

RULE TO PLEAD, 

' See Pr^cticc, 10. 



SAL E, 

Sie Good;, si-co amj iJf.i.tvtitHO, 1, j. 
Monty had and received, i, 2. 
Statute oe Frauds. 1. 

Vendor and \'£NUf.E, i, a. 

SALVAGE. 

t * 

A fiiip being in danger, and the captain and 
part of the crew having made their ekape, 
a pafi’enaer, at the rvqueft of tnc reft of the 
ciew, t lok the command and brought the 
fhip fa'c to port. The merits of the paf- 
fcngcr in faving the fhip were acknow¬ 
ledged by the owner tn a letter to one of the 
underwriters, wbc'cin he exprefred his de- 
fiie to make him a compeiifation. Held tnat 
the p.ifi'erigcf WA' ' niillcd to foe ihi- owner for 
tlic falvagc. AfU'tnun v. //Wrm, //. 44 
Cto. 3. 

S C H O O L MAST E R,' 

See RF'IONATION Rcnd, ). 

S L 


i 


SCIRE 



INDEX TO THE P*R I 

SCIRE FACIAS, 

See Amendment, 1. • 

SEAMAN’S WAG^a. 

SmSlave, I. 

1. A feaoian who quits his (hip after her ar^ 

rival in port, but before Che is moored, 
does not thereby fuhjed: hinifelf to t)ie for¬ 
feiture of the whole of his wages under the 
2 Gu. 2. c. 36. /. 3. Frantine v. Freft^ M, 
43 Get. 3. , Page 302 

2. To entitle the mafier to dedud a month's 

^ wages for the benefit of GretnwUh hofpital 

under the a G19. 2. e. 2 (>. f 6. and 9. it is in¬ 
cumbent on him to (hew that the feaman 
quitted his (hip without leave in writing, iL 

3. And fuch a deduction canhot be fet off by 

the mafter in an a^ion for wages by the 
feaman, unlefs the matter has ptevioufly de¬ 
bited himfelf to Greenv/Uh hofpital for the 
amount in a book kept accordirig to thedi« 
redlion of the flatutr, 0 ). 

4 . Whether the crews of the Britijh (hips 
detained, in flu£IU under the orders of the 
Ruffian governn-.ent in the year tStjp were^ 
entitled to wages for the lime during which 
the (hips were fo detains. Beale v. 7 ho»np^ 

E. 43 Get. 3. * 4O5 

SENTENCE OF CONDEMNATION, 

Set Insurance, 12, 13, 14. 

, SERVICE. 

Set Aw'ard. 

SET-dFf, • 

Ste Ssaman’s Wages, 3. 

SHERIFF. 

Set Practk e, 7. 

TRESrAS. 9 , t. 

SHII^’S RfcGlSTRy, 

Evim scE, j. ; 

SLANDER,^ 

See PtEAi>«NC, 6. » 

1, A^ttipn, on the cafe for faying of a met- 
chant, he has brought a falie b|ll of lad¬ 
ing for hjdf Eiie cargo (ineR^ihg ^6 Uding 


N C I P A U A T T E R S. 

a • 

of a particular already,” whereby be 
was injured as fuch merchant, and tott the 
confidence - nf federal. perfons, {without 
naming ihctn.) waa held maintainable, 
and judgment accordingly, arretted, beo.aufe 
tbe,words did not of tbemfeives impute any 
crime, Fei/e v. LiaeUft E- 43 G. 3, Page 372 

2. Although a matter be not in general bound 
to prove the truth of a cbjiraAdr given *by 
him to a pyrfon applying for the cjiara6ler 
of his fervaot, yet if he officiputty ttate any 
trivial raifcondju^l of the fervaot to a former 
matter in order to prevenchim giving a fe- 
cond chara£ler, and tbedfnimfelf upon ap¬ 
plication for a cbarafler, give the fervant a 
bad charadter, the truth of which he is not 
able to prove, the |ury may from thefe cir- 
cumttances infer malice againft the matter 
in an af^on againft him by the fervant. iZ«- 
gert V. Cii/tmt M. 44 Get. 3. ^ 387 

SLAVE.. 

Plaintiff agreed to ferve as a feaman during a 
voyage to and from the Weft Indiet ) on his 
^^rrival there he was claimed as a runaway 
Have, and delivered up to his mafter \ where¬ 
upon it was agreed between the Plaintiff,, 
his mafter, and the eap;ain, that upon pay¬ 
ment of a fum of money the captain to 
the mafter, the fatter fltould manumit the 
Plaintiff, he covenanting to ferve the captain 
as a feaman fur three yeais at certain ftipu- 
iat^d wages. The Plaintiff was accordingly 
manumitted, and hating ferved the captain 
upon the homeward voyage, commenced an 
siftjjpn againft him to recover wages for that 
vpyage upun a //uaniaea mera 'tt. Held that 
he was .ettopped by hrs covenant from 
.rlaimiiig more than the fum ftipulated. 
iPtlSam V. Mnwa, 42 Gee 3 . 69 

. STAMPS, 

See Post-Office, t. 

An unftainped banker’s check, pofi-dated,'-it 
void. WhitweU v. Benmtt^ M^e^^Get.•^ 

STATUTE OF .'FRAObS, 

^4, having Tent to .5. a bale tff fponge pnderi 
veibal order from the laner| in which he 
• . charged 




INDEX TO T/HE PRINCJPAL MATTERS. 

.* • 


charged iii. pound; JS.returned it, and 
at the tame time wrote a letter te A. ftaring 
that be had examined the fponge, and find 
ing that it was not worth more than bs, per 
pound, he had fent it back. Held that th’s 
letter did not amount to fuch an acceptance 
of the goods as would take the cate out of 
the ftatute of frauds. JiTmt v. Hujkinfan,, 
M, 43 Gw. 3. Ptfjf# 133 


STATlfTES CITED on COMMENTED 
; UPON. 

Hen. IV. 


4. e. 18. (Venue) * 

581 

IfkN. V. 


1. c. 5. (Additions) 

396 

Hen. VUI. 

31. c. I. (Partition) 

380 

32. f. 32. (Paitition) * 

ib. 

•Edw. VI. 

I. f. 12./. 10. (Larceny) 

108 

3. f. 3, (Larceny) 

ib. 

■n 

Eliz. 

, 8. e. 4. (Larceny) 

108 

JJ* c- 7 * (Bankrupt) 

IJ 3 

<— c. 10. (Church Leafes) 

3*5 

— t. 20. Church Leafis) 

328 

14. r. 11./ 15 (Church Leafes) 

3^5 

ig. f. 11. (Church Leafes) 

3^8 

23. e. 1. (RecuLney) 


35. t. I. (Recufaticf) 

’ iT, 

Jac. I. 

I. f, IS* (Bankrupt) 

• 113 

n 

Car. 11 . 

J2. e. 18./ I. (Navigation Afl) 

35. 605 

22. f. 5./. 3* (Larceny) 

108 

2 3. f. I / 7. {Covmtrp Afl) 

107 

%g. e. 3./ ^ (Frauds) 

» 

*9 

Will, ano Mary. 

«. e- 20. (Land-Tax) 

641 

3. t. 9./. I. (Larceny) 

loS 

• 4, f. I. (Land-Tax) 

641 

7 bfS. t. ai. /. 2. (Navigation A£I) 605 

i( & 12. I. (Land-Tax) 

641 


642 


Will. nr. 

8 {s' 9. f. it.,(Afligoing Bfcaehea) Page 609 

9 £:f 1C. r. 15./ a. (Arbitration) * 345 

—:*i^44. /. 69 {^Eajl UMa Cotn* 

pany) -55 

jio & 11, f. 33, /. I. (Lareen]') 108 

12 13. e. 3./. 2. (Original Bill) 


Anne. ■ 

1. e. i8./. 5. Certiorari) , 357 

2. f. 1. (Land-Tax) 641 

4.f. j6./. If. (Abatement) 

- •/, 20. (Bail Bond) *22 

9. f. 23. (Hackney Coaches) 385*^ 

12. r. 7. (Larceny) lOg 


, Geo. I. 

9. c. 22. (Black A(S 1 ) 


Geo. II. 

a. f, 36./. 3. (Seaman’s Wages) 303 
5. e. 30. (Bankrupt) 185. 466. 

7. (T. 21. (AfTauh with intent to rob) joy 

. 7. f. 22. (Forgery) 313 

18. f. 26. (£^ India Company) 55 

19. c, 3». (Bankrupt) 

c, 37. (Infuranse) ^4 

21. €, 4. (Infurance) . 1^4 

f- 4S' (Larceny) 108 

— r. 44. (Noticeof Adlion) 351 

' Geo. III. 

5. f. 25. (Poll Office) 316 

7. e. 50. (Poft Office) 311 

10. c, 23. (Paving Rate) ijj 

— r* 44-/• 7 * (Hackney Coaches) 385 

11. r. 22. (Paving Ra'c) 131 

1 j. f. 44. f. 2. \BoJi India Company) 60 
17. f. 30. (Poft ()ffice) 31 j 

21. f. 65. Enft 7^10 Company) 605 

23. c. 70./ 30. (Notice of Aaion) 552 

25. f. 80. (Attornifs Certificate) 382 

31. f. 25 / 4. (Stamp^s) 313. 360 

32. f. 42. (Matters in Chancery) 

33. t, 27./ 4. (Idfurance) ig^, 

— c. 52. f. 0t. {.Eaji India Company) 

. Oo. 6cS 

33. f. 66./. 3. (Prize) 86, 268 

35. e. 80. {/latfA Commiflioners) * 75 

— c. 121. (Pfi*c) 268 

, 7 .<- 
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37* 73* (Sesiinaii’* Wagfs) 

^ — i. 9Q. /, ^ C«aiilcatt) 382 

— y. tof. /• 3 t * * 86 

•—*f. na, N;^ 336 

^ t.ii 7. (Ma/t /niM C^fopany) 36.606 j 

<.!./•*• 7 

**• <. 87» (j^xecutois) ao 

^^]:jh:85* (EtnbcaaJeaient} 106.316.597 
39 *Jf 46 .«. 7a. (AKwwcsDertiiicate) 386 
41. 70. (ioiblvent Ad} .394 

STOPPAGE iN TRANSITU, 

8>#.LieN« i. 

,«« An u&ge for carrkra to reuin goods a< a 
Sen for a general Iwlance of account he- 
' tween ihetn and tbeconfigneca cannot eflTed 
the right of the coofignor to ftop the goods 
S0 Qppinbtim v« RyJftUf H, 

4aG«a.3. 4 * 

a. Smb. that fuch a lien could not be cfta- 
blifhed even by agreement between the car- 
rier and the 'ConSgnor, id- 

3, 4/. the general agent in Londm of B. andCo- 
a boufe at Paris^ with power to mtport for 


them to fuch markets a« be ftould thmkgtiJ^M Ram«:ruipt, 9- 


porchafed goods in the name of 'j8.«and Co- 
.. of C. at Manchiflitf an^^reded them to be 
fent to D. a packer in tondan. AfttM* their 
arrival A. had fome of the goods nnpackid 
and fent away, and the remmoder tepaeked- 
News then arrived of the failure of B. 
and Co. Held that the gooTds in D’s hands 
, were no longet'iw tranfitu^ and tbW C. there¬ 
fore had Ro right to ftop them. t>tidt y. 
n^ri^hit H. 43 G«. 3. 310 

4. On the l6th of March 1802, goods s^ere 
forwarded from Manthr^try addrefled to A. 
at the BuU a»d~M)uth Inn, Lo»di*iy in con* 
fequence of a previous order tVbm him. On 
the 23d of the fame month the goods were 
fent to the Defendant's boufe as the packer 
•«f /f.ithc latter having given no dirt£lion at 
t\a.B*ll-and~Aiuitb Inn refpeaing the par¬ 
ticular goods} but having^iveoo general 
that all good.! addrefled to b^ fhonld 
3t tO'Hbe Defendant, S, having no 
warefa^oofe of bU own. On tfad iitii of 
Marih A, iggmmitted an ad of bajjikruptcy. 
When 8 arrived D^eadant’s 

A- 



* they were ;booked I0 the aacmiftt of end 
the Defendant not Jcnowicg of ^ a bank- 
fttpic/, uapackod the goods to afeertain the 
oontents. On the gift of the .goods 
were daimed the configoeer, add on the 
day after adignees, of A. againft 

W^on « commiiEoo had been takea out. 
Htdd that the ttanfitu$ of idle goods was at 
•nend when they arrived at ibe.Dtfendant's 
boufe, aind coofe^uently, that the Plaintiffs, 
if the adSgnces laS Aty wefe rnititkd <0 re^ 
•cover them in an adlioa of tfoycr. Seatt v. 

PtHityT. Pss;r 469 

■0 / 

SURREI^DER, 

8rr Practice, 13^ 

T. 

TENANT-RIGHT ESTATES, 
drr Partition, it. 

V f. 

'tender, 

8r# POEADING, 9. 

TITLE, 


rr 


hdoNET HAD AtfO RBCEIVEP, J, 2. 


TRADE, 

8«r Bankrupt, 3. . 

Licsncs, .f. 

.TRES P A S S- 

j. Sa^. that « fherifF'a oHicer a^mg onJer 
civil procefs, may jutlrQr breaking the inner 
doors of the Defendant's houfe, though he 
be^not therein at the lime. Raudffi v. 
4*«ri«n, A/. 43 Grv. 3- Pc^r 223 

a. But in fuch cafe the officer muft ffrff de¬ 
mand admtuance, id- 

R I A L. 

If a Defendant die on the night before the 
trial of a caufe at the fittiogs in term, a ver- 
did obtained in fuch caufe, and the judgment 
entered up thereon will he afide* iipoh 
application to the Court. Taykt vs Hid'rky,. 
M* 44 G*o» 3 * ■ * 

trust,';''.,,,,;’'./ 

kAia Bankruotct, ' 
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U- 

UNIVERSITIES, 

Ste Land-Tax, i. 

USURPATION. 

Quake Impedit, i. * 

. USURY, 

See Amendment, 2. 

If ^ he giantor of an annuity having agreed 
with the grantee to tcdccoi,'drcw a bill of 
exchange for 50C0/. at three years, which 
the grantee difeounted in the following 
manner: he took 4083/. 6s. %d. as the 
amount of the purchafe money and arrears, 
advanced 166/. ijr. 4.J. to the grantor in 
cafh, and took 750/. as intcreft for 3 years 
upen 5000/. Held that the tranfaflion 
was ufurious. Sir Charles Marjb v, Alar* 
titidale, 42 Geo, 3. 154 

2. If more than legal .intereft be taken for for¬ 
bearance on a note given to W. by //.-as a 
collateral fecurity for money lent to U., 
fuch money is well deferibed to be forbear¬ 
ance of money lent by the Defendant to B. 
Manners qui tarn v. Poftan^ H. 43 Geo. 3. 

Page 343 

•V. 

V ARI ANCE. 

See Pleading, 4. 

If a bill drawn by John Cromh be declare^, 
upon as drawn by Joffn Ctueh the variance 
is fatal. TFhitu'tH v. Bennety M. q^Geo, 3. 

559b 


• ‘VENDOR AND VENbEE. 

1. Delivery of goods by the«vendor on behalf' 

of thc-nrendee to a carrier not named %f the 
vendee is a rlelivery to the vendee. Dutton 
V. Solomenfony M, 44 Get. 3. jg2 

2. A. delivered goods under the value of 40r. 

to a carrier in London, purfuant to an order 
from B. refident in Lticfjlerjhirt, and re¬ 
ceived the goods in the latter county. Held 
that no aiition for the goods could be main¬ 
tained in the county court of LeieeJJerfiirey 
and that the Court of Common Pleas there¬ 
fore could not flay proceedings in an adlion 
commenced in that court. Harwood y. 
Lejler, H. 44^^«* 3« 617 

Venue, 

Indictment, 2. 

Practice, 2, 3. 22. 

Vendor and Vendee, 2. 

VERDICT, 

See Pleading, 10. 

Trial, 1. 

\V. 

WAG£S, 

See Seaman’s Wages. 

Slave, i. 

WARRANT OF ATTORNEY, 

See Baron and Feme, i, 2. 

Practice, t8, 19. 

WRIT OF INQ.UIRY. 

See Pra«tick, i. 


THE END OF THE THIRD VOI.UME. 
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